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REPORT  OF  CASES 


IN  THE 

COURT  OF  QUEEFS  BENCH. 


TRINITY  TERM,  U  VICTORIA. 

Present : 
The  Hon.  J,  B.  Robinson,  C.  J. 
"       Mr.  Justice  Draper. 
"       Mr.  Justice  Burns. 


Doe  DEM.  Benner  v.  Burd. 

Power  of  judge  io  amend  record  at  Nisi  Prius  by  filling  up  the  proper  day  of 
Nisi  Prius. 

It  is  not  competent  to  a  judge  sitting  at  Nisi  Prius  to  allow  a  plaintiff  to  amend 
his  record  by  filling  up  the  proper  day  of  Nisi  Prius  after  the  cause  has  been 
called  on  and  the  jury  called  though  not  sworn.  And  when  such  amendment 
has  been  allowed  the  court  will  grant  a  venire  de  novo. 

Semhle,  that  had  the  application  to  amend  been  made  in  the  following  term,  the 
court  might  perhaps  have  allowed  the  amendment  to  have  been  made. 

In  this  case,  after  issue  joined,  the  entry  on  the  Nisi 
Prius  record  was — "Therefore  for  the  trial  of  the  said 
issue,  the  sheriff,  &c.,  is  commanded  that  he  cause  to  come 
before  her  Majesty's  justices  assigned  to  take  the  assizes 

in  and  for  the  said  united  counties,  &c.,  on  the  

day  of  because  as  well,  &c.,  twelve,  &c.,  by  whom,  &c. 

At  the  trial,  before  the  jury  were  sworn,  the  plaintiff's 
attorney  moved  to  be  allowed  to  amend  his  record  by  filling 
up  the  proper  day  of  Nisi  Prius. 

The  learned  judge  allowed  the  amendment  to  be  made, 
but  reserved  leave  to  the  defendant  to  set  aside  the  verdict, 
if  it  should  be  thought  that  it  was  not  proper  to  suffer  such 
an  amendment  to  be  made  at  Nisi  Prius. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  41st  rule  of  this  court,  Hilary  Term,  13  Vie,  does 
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not  apply  to  this  case,  but  only  where  there  has  been  a 
former  trial,  and  the  record  is  to  be  taken  down  a  second 
time,  and  requires  alterations  to  be  made  in  it  in  conse- 
quence. 

Here  the  plaintiff  comes  before  a  judge  and  jury  with  a 
record  which  never  was  perfect,  and  which  contained  no 
mention  of  the  day  of  nisi  prius — nothing  in  fact  to  con- 
nect the  cause  with  the  particular  court  then  sitting — any 
more  than  with  any  other  court  of  assize  and  nisi  prius  to 
be  holden  for  the  same  county.  Of  course  the  form  given 
in  the  40th  rule  is  not  complied  with  unless  the  blanks  are 
properly  filled  up. 

We  have  considered  this  case  as  standing  for  our  judg- 
ment not  on  an  application  to  us  to  amend  upon  a  discovery 
of  the  irregularity  first  made  after  the  trial,  but  that  we  may 
determine  whether  we  think  it  was  such  an  amendment 
as  it  was  properly  competent  to  a  judge  sitting  at  nisi  prius 
to  make  after  the  cause  was  called  on  and  jury  called  but 
not  sworn.  We  think  it  was  not,  for  the  reason  given  in 
Crowder  v.  Rooke  (2  Wils.  144),  and  in  Child  v.  Harvey 
(1  Ld.  Ray.  511). 

The  cases  of  Cheese  v.  Scales  (10  M  &  W.  488),  and 
Gee  V.  Swann  (9  M.  &  W.  685),  though  they  shew  a  strong 
disposition  in  the  courts  to  overcome  objections  of  this 
nature,  do  not  go  the  length  of  warranting  a  judge  sitting 
at  nisi  prius  on  the  trial  of  a  cause  to  allow  a  record  to  be 
altered  in  the  very  point  on  which  his  right  to  try  the  cause 
depends.  That  right  should  be  patent  to  him  on  the  record, 
without  asking  for  his  aid  to  supply  it.  If  the  defect  had 
passed  without  notice  at  the  time,  and  we  had  been  asked 
the  following  term  to  allow  the  day  to  be  filled  in,  we  might 
perhaps  have  done  so — though  I  do  not  say  that  we  would ; 
but  on  the  question  whether  it  was  an  amendment  such  as 
a  judge  could  be  properly  asked  to  make  at  nisi  prius,  we 
are  of  opinion  that  it  was  not,  and  therefore  award  a  venire 
de  novo,  which  is  the  course  taken  in  such  cases. 

Per  Cur. —  Venire  de  novo  awarded. 
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Elizabeth  Managan  v.  Richard  D.  Fraser. 

As  to  averments  in  the  declaration  when  devisee  of  grantee  is  suing  grantor  for 
breach  of  covenant,  that  the  land -was  free  from  incumbrance. 

The  devisee  of  a  grantee  suing  upon  a  breach  of  the  grantor's  covenant,  that  *'  the 
land  was  free  from  incumbrances,"  must  aver  in  his  declaration  that  the  in- 
cumbrance was  unsatisfied  when  the  devisee  took  the  estate. 

It  was  stated  in  substance,  that  the  defendant  on  the  10th 
of  February  1840,  made  a  conveyance  to  this  plaintfi's 

•  husband  of  certain  land  mentioned  in  the  description,  and 
covenanted  that  it  was  free  from  incumbrance ;  that  after- 
wards—namely, on  the  5th  of  November  1846,  the  grantee 
in  the  deed,  by  his  will,  devised  the  same  land  to  plaintiff 
in  fee  ;  that  the  plaintff's  husband  died  on  the  9th  of  Novem- 

,  ber  1846  ;  and  that  the  plaintiff  thereupon  became  seized  of 
the  estate ;  and  she  assigned  as  a  breach  of  defendant's 
covenant,  that  the  land  was  not  free  from  incumbrances  on 
the  10th  of  February  1840,  "  but  was  then  incumbered  by 
a  mortgage  from  the  defendant  to  one  Alexander  Grant  for 
200/.,  contrary  to  the  tenor  and  effect  of  the  defendant's 
covenant." 

Demurrer :  because  it  was  not  averred  that  the 
mortgage  was  unsatisfied  when  the  plaintiff  took  the 
estate. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  not  inconsistent  with  the  statement  in  the  declara- 
tion, that  the  plaintiff  as  devisee  may  have  a  good  right  of 
action,  but  she  does  not  shew  that  she  has ;  which  it  is 
incumbent  on  her  to  do. 

If  when  the  defendant  in  1840  conveyed  to  the  plaintiff's 
husband  the  land  was  incumbered  with  a  mortgage,  then 
no  doubt  the  covenant  was  broken  at  the  time  it  was  given ; 
but  for  that  breach  the  grantee  had  a  present  right  of  action ; 
but  his  devisee  could  have  no  action  unless  the  mortgage 
was  suffered  to  continue  incumbering  the  estate  after  it 
came  to  her;  in  which  case  it  would  be  a  continuing 
breach,  and  she  would  have  a  good  right  of  action.  But 
she  does  not  shew  that  this  was  the  case  :  for  all  that  ap- 
pears the  mortgage  may  not  have  been  of  the  fee,  it  may 
have  been  of  a  term  of  years  which  has  expired,  or  may 
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have  been  of  the  testator's  life  interest  only.  It  may  have 
been  payable  long  before  testator's  death,  and  may  not 
have  been  unpaid  at  his  death.  The  declaration  does  not 
aver  that  it  was  unsatisfied  when  this  plaintiff  took  the 
estate.  (See  6  Taunt.  646 ;  7  B.  &  C.  800  ;  16  Ea.  R.  37 ; 
2  Leo.  26  ;  1  Ch.  PI.  19 ;  6  U.  C.  R.  396,  511.) 

Per  Cwr.— Judgment  for  defendant  on  demurrer. 


McFarlane  v.  Derbishire. 

Assumpsit  lies  upon  a  foreign  judgment. 
A  judgment  given  in  a  superior  court  of  Montreal  is  a  foreign  judgment. 

This  was  an  action  of  assumpsit  brought  upon  a  foreign 
judgment  obtained  in  the  Superior  Court  of  Montreal. 

There  was  a  demurrer  to  the  declaration,  upon  the  , 
grounds  that  debt  and  not  assumpsit  lies  upon  a  foreign 
judgment. 

But  per  Cur, — We  have  already  intimated  that  we  see  no 
ground  for  the  demurrer  in  this  case. 

Assumpsit  lies  upon  a  foreign  judgment ;  and  all  judg- 
ments are  foreign  judgments'  which  are  given  by  courts 
whose  jurisdiction  does  not  extend  to  the  territories  gov- 
erned by  our  laws. 


RUTHVEN  V.  RUTHVEN. 

Power  of  arbitrators  to  enlarge  time  for  making  award  after  the  day  fixed  for 
making  the  award  has  expired — Evidence  of  award  under  a  count  upon 
an  account  stated. 

Arbitrators,  after  the  time  for  making  their  award  has  expired,  cannot  without — 
if  even  they  can  with — the  concurrence  of  both  parties  to  the  submission, 
make  a  binding  award. 

And  where  to  a  special  count  upon  the  award,  there  was  added  an  account 
stated — Held,  per  Cur.,  th&t  an  award  so  given  could  not  be  taken  as  evidence 
of  such  account  stated,  as  the  arbitrators  could  not  be  said,  after  their  authority 
had  expired,  to  be  proceeding  with  the  defendant's  assent,  and  to  be  stating  an 
account  for  him  as  his  agent. 

This  was  an  action  brought  upon  an  award  made  the 
23rd  of  November  1847,  whereby  the  arbitrators  awarded 
that  the  defendant  was  then  indebted  to  the  plaintiff  in  < 
668Z.  4s.  Id,  and  directed  that  the  defendant  should  pay 
this  sum,  one-half  in  two  months  from  the  date,  and  the 
other  half  in  five  months  from  the  date,  with  interest. 

The  plaintiff  had  sued  the  defendant  in  this  court,  and 
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at  the  assizes  in  September  1847,  all  matters  in  difference 
were  submitted,  and  the  award  was  to  be  made  before  the 
\st  day  of  November  following.  The  rule  of  reference 
made  no  provision  for  enlarging  the  time.  An  award  was 
made  on  the  23rd  of  November. 

The  declaration  in  this  action  was  in  debt  on  this  award, 
and  it  contained  also  a  common  count  on  an  account 
stated. 

The  count  on  the  award  averred,  that  on  the  1st  day  of 
November^  the  time  appointed  for  making  the  award,  the 
arbitrators  did,  with  the  consent  of  both  parties,  by  an  order 
bearing  date  on  that  day,  enlarge  the  time  for  making  the 
award  till  the  said  23rd  day  of  November,  and  then  averred 
the  award  to  have  been  made  on  the  23rd  day  of  November, 
and  before  the  expiration  of  the  time  for  making  the  award. 

The  defendant  pleaded — 1st.  Nunquam  indebitatus. 
2nd.  No  award  made  in  manner  and  form,  &c.  3rd.  That, 
the  arbitrators  did  not  duly  enlarge  the  time  for  making  the 
said  award,  as  the  plaintiff  has  alleged. 

The  arbitrators  did  not  proceed  regularly,  but  allowed 
the  time  to  lapse  without  enlarging  it  by  assent  of  parties, 
or  otherwise,  to  any  certain  day  until  after  the  1st  of 
November,  when  their  authority  had  expired. 

It  was,  however,  in  the  interval,  and  before  the  23rd  of 
November,  agreed  by  the  plaintiff  and  defendant  verbally, 
that  the  time  should  be  enlarged  to  that  day. 

The  defendant's  attorney  was  then  present,  and  requested 
a  further  postponement,  to  which  the  plaintiff's  attorney 
would  not  agree,  and  the  arbitrators  proceeded  and  made 
their  award,  the  defendant's  attorney  not  taking  part,  and 
producing  no  evidence,  declaring  that  he  had  not  yet  pro- 
cured his  witnesses. 

The  learned  judge  at  the  trial  ruled  that  it  was  impossi- 
ble upon  this  evidence  to  sustain  the  count  as  it  was  framed 
upon  the  award. 

The  plaintiff's  counsel  then  urged  that  he  could  recover 
on  the  count  for  the  account  stated  ;  and  the  learned  judge 
allowed  him  to  take  a  verdict  on  that  count,  subject  to  the 
opinion  of  the  court. 
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A  verdict  was  given  for  the  plaintiff  on  the  second  count, 
accordingly,  for  796/.  Qs.  9d.y  and  for  the  defendant  on  the 
other  issues. 

The  defendant  obtained  a  rule  for  a  nonsuit  on  leave 
reserved,  or  for  a  new  trial  on  the  law  and  evidence,  and 
for  misdirection. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Bates  V,  Townly  (2  Exch.  Rep.  151),  is  clear  against 
the  recovery  in  this  case  on  the  account  stated.  The  pro- 
ceedings have  been  quite  too  irregular  to  admit  of  the  de- 
fendant being  bound  by  the  award  in  any  shape,  and 
the  amount  is  so  large  that  we  could  not  justly  attempt  to 
support  the  verdict  without  conclusive  authority  in  its 
favor. 

The  defendant  here  did  not,  as  in  Keen  v.  Batshore  (1 
Esp.  C.  194),  go  with  the  plaintiff  before  the  arbitrators, 
and  acquiesce  in  their  investigating  the  accounts  on  the 
23rd  of  November,  and  produce  evidence  and  act  as  if  he 
were  willing,  as  well  as  the  plaintiff,  to  submit  to  their 
award.  .  If  he  had  done  so  we  might  have  found  difficulty 
still  in  taking  the  award  as  evidence  of  an  account  stated  ; 
but  in  fact  he  resisted  to  the  utmost  the  making  an  award 
at  all,  whether  fairly  or  not  we  cannot  say.  It  is  enough 
that  he  was  not  concurring — for  then  the  arbitrators  cannot 
be  said  to  have  been  proceeding  with  his  assent,  and  stating 
an  account  for  him  as  his  agents. 

All  the  authority  the  defendant  had  given  to  them  to 
settle  accounts  between  him  and  the  plaintiff  was  at  an 
end  on  the  31st  of  October.  No  award,  as  I  read  the  sub- 
mission, could  have  been  legally  made  on  the  1st  of  No- 
vember ;  and  the  attempt  to  enlarge  the  time,  irregular  as 
it  was,  was  not  made  till  after  that  day  had  passed,  and 
all  their  authority  was  at  an  end. 

Per  Cur. — Rule  absolute  for  nonsuit. 

ToLAND  V.  Bruce. 

Covenant  for  an  effectual  conveyance  of  land — what  evidence  necessary  to  support  it. 

Where  a  party  binds  himself  to  make  a  good  and  effectual  conveyance  of  land,  he 
must  not  only  prove,  to  satisfy  this  condition,  that  he  has  executed  a  deed 
which  will  be  effectual  if  he  has  a  legal  title  ;  but  he  must  shew  that  he  has 
the  legal  title,  and  that  the  land  did  actually  pass  by  his  deed. 
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Debt  on  bond,  dated  the  9th  of  January  1844,  conditioned 
— after  reciting  that  plaintiff  had  contracted  with  defendant 
for  the  purchase  in  fee  simple  of  80  acres,  being  part  of 
No.  6,  7th  concession  of  Pittsburg,  described  by  metes  and 
bounds,  free  from  incumbrance- — that  upon  payment  of  a 
certain  sum  by  plaintiff,  defendant  should,  upon  request,, 
execute  a  good  and  effectual  conveyance  of  the  fee  simple 
of  the  said  land  to  plaintiff,  his  heirs  and  assigns,  free  from 
all  incumbrances  except  the  reservations  in  the  original 
grant  from  the  crown  ;  and  in  the  meantime  should  permit 
the  plaintiff  peaceably  to  hold,  use,  occupy  and  enjoy,  the 
premises  without  hinderance,  denial  or  interruption  by  the 
defendant,  his  heirs  or  assigns. 

Plea — that  the  defendant,  on  the  plaintiff's  request,  did 
execute  a  good  and  effectual  conveyance,  &c.,  as  in  the 
condition,  and  from  the  making  of  the  bond  until  exe- 
cuting the  deed,  did  permit  the  plaintiff  peaceably  to  hold, 
&c. 

Replication — traversing  the  allegation  in  the  plea  re- 
specting the  execution  of  the  conveyance,  and  issue  thereon  j 
and  a  suggestion  of  a  breach — that  although  the  plaintiff 
paid  for  the  land  and  requested  the  defendant  to  execute, 
yet  the  defendant  would  not  execute  to  plaintiff  a  good 
and  effectual  conveyance  in  the  law,  of  the  fee  simple  and 
inheritance  of  the  said  land,  free  from  all  incumbrances, 
except,  &c.  (as  in  condition). 

At  the  trial  at  Kingston,  before  Draper,  J.,  the  defendant 
produced  and  proved  an  indenture  executed  by  himself  and 
his  wife,  dated  the  9th  of  January  1850,  for  80  acres,  part 
of  lot  No.  6,  7th  concession  original  tovirnship  of  Pittsburgh, 
described  as  in  the  condition,  with  covenants,  limited  to 
his  own  acts.  The  subscribing  witness  stated  that  the 
plaintiff  asked  to  have  a  deed,  and  waited  while  this  was 
prepared  by  the  defendant's  attorney  ;  that  he  took  it  away 
with  him,  still  retaining  the  bond,  and  afterwards,  on  the 
14th  of  January,  returned  the  deed,  objecting  to  it  as  insuffi- 
cient ;  that  the  witness  had  heard  the  plaintiff  call  on 
defendant  to  give  him  possession,  and  that  defendant  re- 
plied he  should  have  taken  possession  when  he  first 
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bought  the  land.  The  witness  said  he  thought  when  the 
defendant  executed  the  deed,  that  he  knew  one  Patrick 
Murray  and  a  brother  of  plaintiff  were  in  possession  of  part 
of  the  land. 

No  other  evidence  was  given ;  and  the  jury  were  di- 
rected that  on  this  state  of  facts,  the  plaintiff  was  entitled 
to  recover,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  if  the  court  should  entertain  a  contrary 
opinion. 

It  was  then  agreed  between  the  parties  that  a  verdict 
should  be  rendered  for  the  plaintiff  with  nominal  damages  ; 
and  if  the  court  should  not  grant  the  nonsuit,  the  defendant 
would  execute  a  conveyance  to  the  plaintiff  with  full 
covenants,  and  would  also  be  at  the  cost  of  ejecting  Patrick 
Murray  and  John  Toland  from  the  part  of  the  premises  they 
occupy.  This  agreement  was  not  to  prejudice  the  plaintiff's 
application  to  the  court  for  a  nonsuit. 

It  was  also  admitted  that  Patrick  Murray  and  John 
Toland  at  the  time  of  executing  the  deed  were  in  possession 
of  13  acres  of  the  land — claiming  it  as  their  own. 

Smithy  Q.  C,  obtained  a  rule  on  the  leave  reserved, 
maintaining  that  on  the  pleadings  the  plaintiff  was  not  in 
a  position  to  contend  that  he  had  not  the  whole  of  the  land 
mentioned  in  the  deed. 

Alexander  Campbell  shewed  cause,  contending  that  it 
was  necessary  for  the  defendant  to  shew  he  had  a  right  to 
convey ;  and  that  as  it  was  admitted  two  persons  were,  at 
the  date  of  the  deed,  in  possession  of  13  acres  of  the  land, 
claiming  to  own  it,  the  defendant,  as  to  so  much,  had  not 
executed  a  good  and  effectual  conveyance  ;  for  as  he  was 
out  of  possession  nothing  in  these  13  acres  would  pass  (a.) 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  law  is  with  the  plaintiff  upon 
the  question  referred  to  us.  The  defendant  bound  himself 
to  make  him  a  good  and  effectual  conveyance  of  certain 
land,  and  the  plaintiff  charges  as  a  breach  that  he  did  not 
nor  would  make  a  good  and  effectual  conveyance  of  the 
said  land. 


(a)  Prindle  v.  McCan,  4  U.  C.  R  228. 
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It  is  not  the  merely  executing  a  deed  such  as  would  be 
effectual  if  the  grantor  had  a  legal  title,  that  will  satisfy 
this  condition ;  the  defendant  must  shew  that  the  land  did 
pass  by  the  deed,  otherwise  the  conveyance  could  not  be 
effectual.  As,  for  instance,  if  the  defendant  had  made  a 
deed  as  being  heir-at-law  of  the  person  last  seized,  when  in 
truth  he  was  not  the  heir. 

Now  all  that  we  see  on  the  evidence  is,  that  while  the 
defendant  admits  that  a  stranger  is  in  possession  of  13  acres 
of  the  land,  claiming  the  fee  adversely  to  him,  and  was  so 
in  possession  when  the  defendant  assumed  to  convey,  he 
does  not  prove  that  he  had  a  right  to  convey  either  those  13 
acres  or  any  portion  of  the  land  whatever,  nor  that  he  was 
in  actual  possession  of  any  part  of  it.  There  is  therefore 
not  even  that  possession  from  which  title  might  be  prima 
facie  inferred  in  the  plaintiff,  but  there  is  a  possession  of 
part  of  the  land  in  another,  which  so  far  raises  a  presump- 
tion against  the  defendant's  right.  The  defendant,  on 
whom  proof  lay  of  the  afRrmat'  /e  of  the  issue,  only  shewed 
that  he  made  a  deed  of  land  of  which  he  was  disseized. 

I  would  remark  here,  that  the  question  is  not  whether 
a  person  bound  to  convey  a  particular  lot  of  land  by  name, 
does  not  comply  with  his  covenant  when  he  makes  a  valid 
conveyance  of  the  lot,  although  his  next  neighbor  may  have 
ignorantly  or  even  designedly  encroached  upon  him.  An 
examination  of  the  documents  in  evidence  shews  this  to  be 
a  case  of  a  different  kind. 

Per  Cur. — Rule' for  nonsuit  discharged. 


FotLD  ET  AL.,  Executors  of  Bogert,  v.  Spafford. 

Particulars  of  demand — effect  of  credit  given  therein  to  defendant — Statute  of 

Limitations. 

Where  there  is  no  plea  of  set-ofF  on  th?  record,  the  defendant  cannot  have  the 
advantage  of  any  mere  items  of  set-ofF,  not  hemg  payments  on  account,  which 
the  plaintiff  has  adnaitted  in  his  particulars  of  demand  ;  and  where  part  of  the 
plaintiff's  own  demands  stated  in  his  particulars  are  barred  by  the  Statute  of 
Limitations,  he  has  a  right  to  place  against  these  the  items  of  set-ofF  appear- 
ing in  his  particulars  to  be  beyond  the  six  years. 

Assumpsit  by  the  plaintiffs  as  executors  of  John  Bogert, 
deceased,  for  work  and  labour  by  testator  as  an  attorney, 
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money  paid,  interest,  and  an  account  stated,  laying  the 
promises  to  testator  in  his  life-time. 

Plea  :  Non  assumpsit,  and  Statute  of  Limitations. 

At  the  trial  at  the  last  spring  assizes  at  Brockville,  before 
Draper,  J.,  the  plaintiffs  proved  a  claim,  not  barred  by  the 
Statute  of  Limitations,  for  23Z.  6s.  6(Z.,  on  which  they  de- 
manded interest,  61.  16s.,  altogether  291.  2s.  6d. 

The  defendant  then  claimed,  that  as  the  particulars  of 
demand,  though  amounting  to  63Z.  5s.,  gave  credit  for 
various  sums  amounting  to  111.  6s.  2d,  and  claimed  only 
a  balance  after  allowing  such  sum,  the  defendant  was 
entitled  to  have  that  amount  deducted  from  any  amount  the 
plaintiffs  proved  ;  and  the  jury  were  directed  to  allow  this, 
reserving  leave,  by  consent,  for  the  plaintiffs  to  move  to 
increase  their  verdict  by  the  amount  so  deducted. 

The  jury  accordingly  gave  their  verdict  for  the  plaintiffs, 
damages  II/.  16s.  4d.  The  credits  given  in  the  particulars 
of  demand  were  under  dates  which  shewed  that  the  Statute 
of  Limitations  would  have  run  against  them  if  given  in 
evidence  as  matters  of  set-off ;  and  therefore,  as  received 
by  the  testator  from  defendant  before  the  demand  accrued, 
of  which  evidence  was  given. 

Geo.  Sherwood  obtained  a  rule  nisi  to  increase  the  verdict 
on  the  leave  reserved.  Richards  shewed  cause.  Cases 
cited— 5  M.  &  W.  300;  5  Bing.  N.  C.  455;  12  M.  &  W.  545  ; 
13  Jurist,  412  ;  1  Q.  B.  R.  397,  400 ;  14  L.  Jl.  57  Exch. ; 
11  L.  Jl.  Q.  B.  279  ;  2  D.  &  Lowndes  369. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  no  doubt  that  the  plaintiffs  are  entitled  to  a 
verdict  for  the  full  amount — first,  because  there  being  no 
plea  of  set-off  on  the  record,  the  defendant  cannot  have  the 
advantage  of  any  mere  items  of  set-off,  (not  being  payments 
on  account),  which  the  plaintiffs  admitted  in  their  par- 
ticulars delivered. 

Our  rule,  which  like  the  English  rule,  now  allows  partial 
payments  to  be  claimed  under  such  circumstances,  without 
a  plea,  is  confined  strictly  to  payments  ;  then,  besides  this, 
the  plaintiffs  in  such  a  case  would  have  a  right  at  any  rate 
to  place  the  items  of  set-off,  appearing  in  these  particulars, 
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and  which  are  all  beyond  six  years,  against  those  parts  of 
their  own  demand,  stated  in  these  particulars,  which  are 
barred  by  the  statute. 

The  cases  reported  in  5  Bing.  N.  C.  455  ;  13  Jurist,  412  ; 
2  Dow.  &  L.  369  ;  1  Q.  B.  R.  397,  400 ;  11  L.  Jl.  N.  S.  Q. 
B.  279,  shews  that  on  these  grounds  the  plaintiffs  cannot 
be  made  to  submit  to  a  deduction  on  account  of  the  items 
of  set-off. 

Per  Cur. — Rule  absolute. 


Doe  DEM.  MouLE  v.  Campbell. 

59  Geo.  III.  ch.  14 — Erroneous  survey — Improvements,  when  entitled  to. 

Where  the  government  for  any  purpose  has  ordered  a  re-survey  of  a  concession, 
and  the  surveyor  so  ennployed  has  planted  posts  to  mark  his  survey,  and  the 
defendant  has  settled  on  a  lot  as  marked  by  this  last  survey,  the  defendant  in 
ejectment  will  not  be  entitled  to  his  improvements  under  the  acts  59  Geo.  III. 
ch.  14,  and  2  Vic.  ch.  17,  if  the  jury  find  that  the  plaintiff  is  holding  according 
to  the  posts  planted  at  the  front  angles  of 'his  lot  in  the  original  survey.  The 
defendant  in  such  case  cannot  be  said  to  have  settled  on  the  land  in  consequence 
of  an  unskilful  survey. 

Ejectment  for  land  claimed  by  the  plaintiff  as  part  of 
lot  No.  23,  in  the  9th  concession  of  Sidney,  but  which  the 
defendant  insisted  was  part  of  lot  22. 

The  question  was,  whether  this  was  a  case  in  which  the 
defendant  was  entitled  to  compensation  for  improvements 
under  the  59  Geo.  III.  ch.  14. 

The  township  of  Sidney  was  originally  surveyed  by  Mr. 
Aikin  about  the  year  1797  ;  he  returned  a  plan  shewing  the 
township  regularly  laid  out  in  all  its  concessions,  and  with 
the  9th  concession,  like  the  others,  divided  into  lots  of 
equal  width.  The  patent  under  which  the  lessor  of  the 
plaintiff  claims  must  have  been  intended  by  the  govern- 
ment to  conform  to  this  survey ;  for  the  lot  was  described 
according  to  the  diagram,  and  no  other  survey  of  the  town- 
ship had  been  made  by  order  of  the  government.  The 
Surveyor  General  reported  that  there  was  nothing  in  that 
office  to  shew  that  Mr.  Aikin  had  not  completed  the  survey 
of  the  9th  concession. 

But  it  seems  that  in  1831,  some  of  the  inhabitants  of 
Sidney  having  represented  to  the  government  that  they 
could  not  find  the  boundaries  of  the  lots  in  the  9th  conces- 


20 


queen's  bench,  trinity  term,  14  VIC. 


sion,  Mr.  Rankin,  a  surveyor,  was  employed  by  the  govern- 
ment to  run  out  the  9lh  concession  ;  and  proceeding  to  do 
so  under  proper  instructions  from  the  department,  he  found 
podts,  or  received  evidence  of  the  exact  positions  of  posts 
at  certain  points  along  the  line  right  or  left  of  the  lot  in 
question,  but  none  at  the  angles  of  the  lot  23.  He  divided 
the  space  between  the  nearest  ascertained  monuments,  as 
the  act  directs,  into  lots  of  equal  size,  and  set  posts.  The 
defendant  coming  afterwards  to  settle  there  as  the  proprie- 
tor of  Lor  22,  took  possession  according  to  these  posts  which 
Mr.  Rankin  had  set,  and  continued  in  such  possession, 
making  large  improvements. 

The  lessor  of  the  plaintiff  insisted  upon  it  that  Mr. 
Rankin's  survey,  whether  right  or  wrong  as  regarded  mere 
measurement,  was  an  unauthorized  deviation  from  the 
original  survey — such  a  deviation  as  no  public  authority 
but  the  legislature  could  sanction  :  that  it  could  not  have 
the  effect  of  over-ruling  Aikin's  survey,  which  he  undertook 
to  prove  on  the  trial  could  be  satisfactorily  shewn  to  have 
been  actually  made  upon  the  ground,  and  according  to 
which  he  claimed  a  right  to  hold. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  doubt  that  the  59  George  III.  ch.  14,  sec.  2, 
does  entitle  the  plaintiff  to  claim  and  hold  according  to  the 
posts  planted  at  the  front  angles  of  his  lot  in  the  original 
survey,  if  he  can  establish  the  position  of  those  posts.  He 
did  establish  their  position  to  the  satisfaction  of  the  jury, 
though  according  to  Mr.  Rankin's  survey  there  must  have 
been  some  great  error  in  the  staking  out  of  the  lots  by  Mr. 
Aikin.  They  have  consequently  found  for  the  plaintiff,  as 
they  could  not  help  doing,  if  the  division  of  the  lots  accor- 
ding to  the  original  survey  was  made  out  to  their  satisfac- 
tion, and  if  the  possession  taken  by  the  defendant  as  the 
proprietor  of  lot  22  is  inconsiste^nt  with  such  division. 

The  propriety  of  their  finding  is  not  called  in  question ; 
but  the  point  submitted  to  us  is,  whether  the  defendant  is 
or  is  not  entitled,  under  the  12th  clause  of  the  59  Geo.  III. 
ch.  14,  to  be  paid  for  his  improvements  before  the  plaintiff 
can  have  the  benefit  of  the  verdict. 
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It  is  clear  that  the  act  does  not  give  that  right  under  the 
circumstances  of  this  case.  The  defendant  cannot  be  said 
to  have  settled  upon  the  plaintiff's  land  in  consequence  of 
unskilful  surveyors ;  for  all  that  appears,  Mr.  Rankin's 
survey  was  skilfully  and  correctly  made  according  to  the 
instructions  he  received.  The  government  may  have 
directed  it  to  be  made  for  their  own  satisfaction,  in  order 
to  see  whether  there  had  or  had  not  been  an  error  in  the 
first  survey,  or  in  order  to  discover  whether  the  9th  conces- 
sionjine  had  been  run  out  or  not  by  Aikin,  or  under  the 
idea  that  it  probably  was  not,  in  which  case  Mr.  Rankin's 
might  have  been  treated  by  them  as  the  first  survey  in  that 
part  of  the  township ;  or  they  might  have  directed  the  sur- 
vey as  preparatory  to  an  application  to  the  legislature  for 
an  act  to  correct  the  error.  A  survey  made  for  ail|r  such 
purpose,  and  accurately  made  upon  the  instructions  re- 
ceived, cannot  be  called  an  erroneous  survey.  The  error 
would  be  in  either  the  defendant  or  the  government 
imagining  that  because  it  was  more  correct  in  measure- 
ment it  could  prevail  over  the  original  survey,  even  when 
that  could  be  traced  to  the  satisfaction  of  the  jury. 

The  plaintiff  has  a  clear  right  given  him  by  the  statute 
to  hold  according  to  the  survey  made  on  the  ground  in  the 
first  instance,  and  according  to  which  his  lot  23  occupied 
a  certain  position  marked  out  on  the  ground,  and  the  de- 
fendant had  no  ground  for  supposing  that  he  was  at  liberty 
to  settle  according  to  posts  set  not  only  after  the  first  survey 
but  after  the  plaintiff  had  received  his  grant. 

It  may  be  a  hard  case  on  the  defendant  that  he  should 
have  to  give  up  the  land  and  have  no  compensation  for  his 
improvements  ;  for  it  is  very  probable  that  he  imagined  he 
was  safe  in  taking  Rankin's  posts  for  his  guide.  The  only 
answer  we  can  give  to  that  is,  that  if  the  legislature  had 
chosen  to  enact  that  in  all  cases  in  which  a  party  had  been 
misled  by  any  survey  made  under  the  authority  of  govern- 
ment, he  should  not  be  obliged  to  give  up  the  land  which 
he  has  occupied  without  being  paid  for  his  improvements, 
we  should  have  had  no  hesitation  in  giving  effect  to  their 
enactment,  but  the  provision  they  have  made  is  not  that ; 
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and  we  think  it  clear  that  the  language  of  59  Geo.  III.  ch. 
14,  and  of  2  Vic.  H,  ch.  17,  shews  that  the  legislature  had 
not  a  case  of  this  description  in  their  mind  as  one  calling 
for  compensation,  and  we  cannot  extend  tlie  terms  of  the 
act. 

We  are  of  opinion  that  the  rule  should  be  made  absolute 
for  setting  aside  the  assessment  of  the  value  of  the  land  and 
improvements,  which  will  entitle  the  plaintiff  to  his  writ  of 
possession. 

If  the  defendant,  though  he  has  not  moved  againsj  this 
verdict  on  the  principal  ground,  should  still  be  of  opinion 
that  the  question  of  boundary  was  improperly  decided 
against  him  by  the  jury  in  consequence  of  their  believing 
the  evidence  respecting  the  posts  planted  in  the  original 
surv^  when  they  ought  not  to  have  believed  it,  he  has  it 
in  his*  power  to  bring  another  ejectment  if  he  shall  be  so 
advised,  and  if  what  has  been  done  under  the  boundary 
commission  act  does  not  conclude  him.  But,  considering 
the  grounds  on  which  the  verdict  has  been  given  against 
him,  we  cannot  decide  that  he  is  entitled  to  be  paid  for 
his  improvements,  unless  we  could  properly  hold  that  in 
every  case  where  the  government  may  for  any  purpose 
have  ordered  the  re-survey  of  a  concession,  and  the  sur- 
veyor so  employed  has  planted  posts  to  mark  his  survey, 
any  proprietor  of  land  may  safely  adjust  his  possession 
according  to  those  posts,  in  the  confidence  that  he  cannot 
be  dispossessed  without  being  paid  for  his  improvements, 
even  though  the  posts  planted  on  the  original  survey  may 
be  still  standing  on  the  ground  and  should  shew  his  pos- 
session to  be  wrongful. 

Per  Cur, — Rule  absolute. 


Corbett,  Sheriff,  v.  Wilson,  et  al. 

Indemnity  bond  to  sheriff^What  defence  admissible  under  plea  of  "plaintiff 
damnified  of  his  own  lorong^' — Costs  of  action  against  sheriff. 

Where  to  an  action  by  the  sheriff  upon  an  indemnity  bond,  the  defendant 
pleaded  that  the  plaintiff*  was  damnified  of  his  own  wrong,  it  was  held,  per 
Cur,  that  the  defendant  could  not  shew  under  this  plea  that  the  sheriff  incurred 
the  damages  complained  of  irrespective  of  the  execution  of  the  writ  indemnified 
against. 

It  is  no  defence  in  this  action  to  shew  that  the  sheriff",  instead  of  paying  the 
claim  of  the  party  indemnified  against,  after  he  paid  the  execution  creditor 


CORBKTT,  SHERIFF,  V.  WlLBON  ET  AL.  2S 

(the  obligee  in  the  bond  to  the  sheriff),  chose  to  pay  the  surplus  proceeds  of 
the  sale  to  the  assignee  of  the  execution  debtor,  since  a  bankrupt,  and  so  was 
damnified  of  his  own  wrong :  the  sheriff  cannot  be  called  upon  to  treat  as  valid, 
with  respect  to  these  parties,  the  very  claim  against  which  he  has  been  in- 
demnified. 

The  sheriff,  in  an  action  of  this  kind,  is  entitled  to  recover  from  the  obligee  in 
the  indemnity  bond  the  costs  for  putting  off  the  trial  of  the  cause  against 
himself  on  account  of  the  absence  of  a  material  witness. 

Debt  on  indemnity  bond,  dated  the  4th  of  March  1847. 
The  condition  was — -after  reciting  that  the  plaintiff,  by  • 
virtue  of  a  fi.  fa.  issued  by  the  defendant  Wilson  and  one 
Kyle,  against  the  goods  of  one  T.  W.  Hastings,  and  en- 
dorsed to  levy  136^.  10s.  6d.^  &c.,  had  returned  that  goods 
of  the  said  Hastings,  to  the  said  amount,  had  been  seized, 
but  remained  in  his  hands  for  want  of  buyers ;  and  that  a 
writ  of  ven.  ex.  had  issued  thereupon,  and  that  disputes 
and  differences  had  arisen  touching  the  plaintiff's  right  to 
sell  certain  goods  under  seizure  by  virtue  of  said  writs — 
that  if  the  defendants  should  save  harmless  and  fully  in- 
demnify the  plaintiff  from  all  actions,  &c.  &c.,  in  conse- 
quence or  by  reason  of  the  seizure  and  sale  of  the  said 
goods  and  the  levying  thereon  for  the  monies  sufficient  to 
satisfy  the  said  writ,  and  the  payment  to  Wilson  and 
Kyle  of  the  execution  monies  is  made  by  reason  of  the  sale 
of  the  said  goods,  or  which  should  in  any  manner  happen 
by  reason  of  the  said  writs  or  otherwise  in  relation  thereto, 
then  the  bond  to  be  void. 

The  defendants  pleaded,  after  setting  out  this  condition 
on  oyer,  that  to  whatever  extent  the  plaintiff  had  been 
damnified  by  reason  of  any  matter  in*  the  said  condition 
mentioned,  he  was  the  occasion  thereof,  and  had  been  sa 
damnified  of  his  own  wrong  and  by  his  own  voluntary  act^ 
and  by  his  own  means  and  default. 

The  plaintiff  traversed  this  plea  in  his  replication,  and 
suggested  as  a  breach  that  plaintiff  did,  after  the  examina- 
tion of  the  writing  obligatory,  sell  under  the  ven.  ex.  the 
said  goods,  and  levy  thereout  the  amount  required,  and  did 
afterwards  pay  over  the  monies  to  Wilson  and  Kyle.  That 
the  differences  mentioned  in  the  condition  had  arisen  from 
one  George  Hunter  having  claimed  a  large  portion  of  the 
said  goods  as  his  own  property,  and  from  one  William 
Weller  having  claimed  a  small  portion  thereof  as  his  pro- 
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perty.  That  after  payment  by  plaintiff  to  Wilson  and  Kyle, 
Hunter  impleaded  the  plaintiff  in  an  action  of  trespass  for 
selling^  said  goods  so  claimed  by  him,  which  action  was 
brought  down  to  trial,  and  would  have  been  tried  at  the 
spring  assizes  at  Kingston  in  1848,  but  that  an  application 
was  made  by  the  counsel — nominally  for  the  plaintiff,  but 
really  for  Wilson  and  Kyle — to  put  off  the  same  on  affidavit 
of  the  absence  of  a  material  witness  ;  and  the  trial  was  put 
off  on  payment  of  costs,  and  an  attachment  issued  against 
the  plaintiff  for  non-payment  thereof;  and  plaintiff  was 
forced  to  pay  211.  4s.  Id. ;  and  that  afterwards  Hunter  re- 
covered 301Z.  Is.  id.  against  the  plaintiff,  and  thereupon 
Hunter  sued  out  a  fi.  fa.  against  plaintiff's  goods,  and 
plaintiff  was  compelled  to  pay  30 IZ.  Is.  Id.  ;  and  that 
defendants,  though  requested,  tave  not  indemnified  the 
plaintiff  in  the  premises. 

At  the  trial  at  Kingston  at  the  last  assizes,  before  Draper, 
J.,  the  plaintiff  proved  the  payment  by  him,  under  the 
attachment  statute,  of  211.  4s.  Id.^  costs  of  putting  off  the 
trial  in  Hunter  v.  Corbett,  and  the  payment  of  301/.  Is.  Id, 
on  the  judgment  and  execution  in  the  same  cause.  He  put 
in  the  exemplification  of  judgment,  the  writ  of  attachment 
and  the  writ  of  fi.  fa.  in  the  suit  of  Hunter  v.  Corbett ;  a 
writ  of  ven.  ex.  against  goods  in  a  suit  Cartwright  v. 
Hastings,  endorsed  to  levy  1511  5s.  2rf.,  received  by  the 
sheriff  on  the  29th  of  January  1847  ;  and  a  writ  of  fi.  fa, 
against  goods,  Rossin  et  al.  v.  Hastings,  endorsed  to  levy 
221.  lis.  9cZ,  received  by  sheriff  on  the  4th  of  February 
1847,  with  a  return  of  money  made. 

George  Hunter  was  called  to  prove  that  the  recovery  had 
by  him  was  for  part  of  the  goods  mentioned  in  the  condition 
of  the  bond  ;  that  he  forbid  the  plaintiff  to  sell,  but  that  the 
goods  he  claimed  were  sold ;  that  he  gave  the  plaintiff  an 
inventory  of  the  goods  on  which  he  had  a  claim,  his 
claim  being  for  about  190/.  secured  on  those  goods ;  that 
Hastings  kept  an  hotel  called  the  "  Lambton  House,"  in 
which  these  and  many  other  goods  were,  valued  in  all  by 
him  at  about  1200Z.  He  said  if  his  claim  for  190/.  had 
been  guaranteed,  he  would  have  had  no  objection  to  the 
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sale.  His  claim  was  for  different  sums  on  specific  articles. 
On  carpets,  valued  at  80/.,  his  claim  was  6Z.  for  making 
up  and  laying  down.  He  requested  the  sheriff"  not  to 
sell  the  goods  he  had  the  claim  on.  At  a  fair  price  at 
auction  the  goods  would  have  brought  700/.  more  than  his 
(Hunter's)  claim ;  as  it  was,  they  brought  about  400/. 
above  his  claim.  It  was  also  proved  that  there  was  a 
claim  for  rent  due  by  Hastings,  as  tenant  of  the  "  Lambton 
House,"  and  that  the  sheriff*  paid  about  90/.  and  a  further 
sum,  making  together  104/.,  on  the  fi.  fa.  Cartwright  v. 
Hastings,  the  rent  being  due  to  the  plaintiff"  in  that  cause. 

On  the  defence  it  was  proved,  that  over  and  above  the 
goods  claimed  by  Hunter,  the  sale  produced  360/.  ;  that 
the  sale  was  stopped  as  soon  as  the  proceeds  were  suffi- 
cient to  satisfy  the  executions  put  in  and  the  rent,  but  was 
completed  by  the  request  and  authority  of  the  assignee  of 
Hastings,  who  had  become  a  bankrupt.  Some  goods 
claimed  by  Hunter  were  sold  at  this  latter  period.  After- 
wards the  execution  of  Cartwright  v.  Hastings  was  with- 
drawn, in  consequence  of  proceedings  in  the  Court  of 
Bankruptcy.  The  goods  claimed  by  Hunter  produced 
148/.  at  the  sale.  He  bought  many  of  them  himself.  Goods 
claimed  by  Hunter  were  sold  at  each  part  of  the  sale — that 
is,  dividing  the  sale  into  periods  as  the  sums  necessary  to 
satisfy  the  rent  and  the  three  executions  in  their  respective 
order  were  produced  and  realized.  The  plaintiff*,  after 
satisfying  the  rent  and  the  two  executions  of  Wilson  and 
Kyle,  and  of  Rossin  et  al.,  paid  over  192/.  3s.  to  Hasting's 
assignee. 

The  jury  gave  a  verdict  for  plaintiff",  with  damages,  to 
the  amount  of  the  penalty  of  the  bond,  being  280/. ;  and 
stated,  in  answer  to  a  question  from  the  judge,  that  the 
plaintiff*  paid  over  monies  sufficient  to  have  satisfied  Hun- 
ter's claim  to  Hasting's  assignee,  after  satisfying  the 
rent  and  the  two  executions,  but  were  not  prepared  to  state 
what  amount  of  goods  claimed  by  Hunter  were  sold  to- 
wards satisfying  the  execution  of  Wilson  and  Kyle  v. 
Hastings. 

Leave  was  reserved  to  move  to  reduce  this  verdict  by  the 
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amount  of  the  costs  of  putting  off  the  trial,  and  also  of 
recovering  judgment  in  the  suit  Hunter  v.  Corbett,  as  it 
was  not  proved  that  the  plaintiff  gave  notice  of  that  suit, 
and  called  on  defendants  to  interpose  on  his  behalf. 

Smith,  Q.  C,  obtained  a  rule  nisi  to  reduce  the  verdict, 
or  for  a  new  trial  on  the  law  and  evidence.  He  cited  2 
Campb.  452  ;  6  B.  &  C.  739;  4  M.  &  S.  552 ;  7  Scott  620 ; 
2  U.  C.  R.  487. 

A.  Campbell  shewed  cause,  and  cited  1  M.  &  W.  348 ; 
7  A.  &  E.  154;  2  Saund.  84,  note  (a). 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  two  minor  points  specially  reserved 
to  be  disposed  of  here,  we  are  of  opinion  that  the  costs  paid 
by  the  plaintiff  for  putting  off  the  trial  of  the  cause  of 
Hunter  v.  Corbett  in  1848  are  strictly  recoverable  under 
the  indemnity  bond  now  sued  on,  and  also  the  costs  of  the 
action.  There  is  no  doubt  in  our  opinion  in  regard  to 
either;  and  indeed,  as  the  plaintiff  could  not  get  more  than 
the  penalty  of  the  bond,  and  his  verdict  is  on  that  account 
limited  to  280Z.,  the  sum  alone  he  can  recover,  scarcely 
leaves  room  for  these  exceptions.  I  refer,  however  to  3  T. 
R.  376,  and  3  B.  &  Ad.  408,  as  authorities  in  favor  of  the 
claim  to  these  costs  without  more  being  proved  or  shewn 
than  was  shewn  in  this  case. 

With  regard  to  the  application  against  the  verdict  generally 
on  the  ground  that  it  is  against  law  and  evidence,  the  case 
has  the  appearance  of  being  a  hard  one  in  some  respects, 
but  we  are  not  of  opinion  that  we  can  properly  interpose. 

The  condition  of  the  indemnity  is  very  general  and  com- 
prehensive, as  it  usually  is  in  such  cases,  and  we  cannot 
withhold  from  the  plaintiff  the  full  benefit  of  what  he  is 
entitled  to  under  it  in  a  court  of  law. 

If  it  were  clear  on  the  evidence  that  there  was  any  por- 
tion of  the  goods  for  which  Hunter  recovered  which  could 
certainly  be  said  not  to  have  been  seized  and  sold  by  the 
sheriff  under  the  writ  at  the  suit  Wilson  v.  Kyle,  but  taken 
and  converted,  or  at  least  converted  by  the  sheriff  without 
any  reference  to  that  writ,  but  merely  as  the  agent  or 
servant  of  the  assignees  of  Hastings,  then  we  might  hold 
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that  as  regarded  that  part  of  the  goods  the  plaintiff  in  this 
action  has  been  allowed  improperly  to  recover.  But,  in 
the  first  place,  the  sheriff  did  in  fact  seize  all  the  goods 
under  this  writ  and  the  other  executions  which  he  held ; 
then,  in  the  next  place,  there  was  the  claim  for  rent,  104Z., 
and  the  amount  of  fi.  fa.  in  Cartwright  v.  Hastings,  which, 
though  in  the  end  abandoned,  was  not  abandoned  till  after 
the  sale  imposed  upon  the  sheriff  the  necessity  of  selling 
enough  to  satisfy  it,  before  he  began  to  make  the  money 
required  for  discharging  the  execution  of  Wilson  v.  Kyle  ; 
and  when  these  different  amounts,  with  the  interest  and 
charges  upon  them,  are  all  added  together,  we  cannot  say 
exactly  what  part  of  Hunter's  goods,  if  any,  was  not  sold 
under  this  particular  execution,  or  in  any  manner  by 
reason  of  it,  but  only  by  the  sheriff,  at  the  request  of  the 
assignee  of  Hastings,  as  any  auctioneer  might  do,  and  quite 
irrespective  of  this  writ. 

After  all  the  evidence  had  been  heard,  the  learned  judge 
requested  the  jury  to  distinguish,  if  they  could,  what 
amount,  if  any,  of  the  goods  claimed  by  Hunter  was  sold 
without  reference  to  the  executions,  and  at  the  request  of 
the  bankrupt's  assignees,  and  they  declared  they  were 
unable  to  distinguish  so  as  to  make  such  an  estimate.  If 
they  could  have  done  so,  the  question  would  have  remained 
to  be  discussed,  whether  under  the  only  plea  upon  this 
record  the  fact  so  found  would  have  availed  as  a  defence 
^ro  tanto. 

The  facts  are,  that  in  an  action  for  trespass  this  plaintiff, 
the  sheriff,  has  been  compelled  to  pay  damages  and  costs 
to  SOU.,  besides  the  costs  to  his  own  attorney  and  the  costs 
of  putting  off  the  trial  of  Hunter's  suit  on  one  occasion, 
amounting  to  much  more  than  the  penalty  of  the  indemnity 
bond  which  he  took  from  the  defendants  will  cover.  That 
indemnity  bond  assured  to  him  that  he  should  be  saved 
harmless  against  any  claim  of  Hunter's  in  consequence 
"  of  the  seizure  and  sale  of  the  said  goods  and  chattels,  and 
the  levying  thereon  sufficient  money  to  satisfy  the  execution 
of  Wilson  V.  Kyle,  and  the  payment  to  them  of  the  execu- 
tion money  so  made  by  the  sale,  and  that  shall  happen  in 
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any  manner  by  reason  of  the  said  writs,  or  otherwise,  in 
relation  thereto." 

Then  it  is  clear,  that  the  sheriff  having  seized  all  the 
goods  in  question  under  this  writ,  with  others,  has  been 
made  to  pay  the  damages  which  I  have  mentioned,  and  the 
jury  have  declared  themselves  unable  to  say,  that  as  to  any 
particular  portion  of  the  damages  recovered,  they  were 
shewn  to  have  been  given  for  a  trespass  to  the  goods  com- 
mitted for  any  different  purpose.  And  if  th^  could  have 
found  otherwise,  as  to  any  precise  amount  satisfactorily, 
yet  it  would  seem  that  the  defence,  as  to  such  part,  would 
not  properly  have  come  under  the  only  issue  raised  on  this 
record. 

The  remark  would  appear  to  apply  which  was  made  by 
the  court  in  the  case  of  White  v.  Ansdell,  1  M.  &  W.  351, 
where,  upon  a  similar  plea,  a  defence  of  the  same  nature 
was  attempted  to  be  established  ;  and  Baron  Alderson  ob- 
served* "you  plead  that  you  would  have  indemnified,  but 
that  the  plaintiff  was  damnified  of  his  own  wrong;  then  you 
want  to  shew  that  you  were  not  bound  to  indemnifiy." 

So  here,  under  the  same  plea,  what  the  defendants  desired 
to  shew  was,  that  the  plaintiff  did  not  incur  the  damages 
complained  of,  by  reason  of  any  thing  done  under  the  ex- 
ecution, but  by  something  done  by  him  irrespective  of  the 
execution.  If  that  were  so,  as  to  any  part  of  the  wrong 
done  to  Hunter,  then  as  to  such  part  the  defence  would  be 
that  the  damage  so  arising  did  not  come  within  the  under- 
taking to  indemnify. 

But  the  ground  on  which  the  learned  counsel  seemed 
most  to  rely,  is  one  to  which  this  answer  could  not  properly 
be  given,  and  it  is  the  fact  which  constitutes  this  ground  of 
defence,  that  forms  the  apparent  hardship  of  the  case ;  the 
sheriff,  it  is  argued,  did  at  last  by  the  sale  of  all  Hastings' 
goods,  make  sufficienf  money  to  satisfy  all  the  executions, 
and  also  to  pay  to  Hunter  the  full  amount  of  his  claim 
under  his  bill  of  sale.  If  he  had  paid  Hunter,  it  is  urged, 
there  would  have  been  no  pretence  for  Hunter's  action,  and 
the  sheriff  would  have  got  into  no  such  difficulty  ;  but  instead 
of  doing  this,  he  paid  over  to  the  assignee  of  Hastings'  the 
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bankrupt  the  balance  which  remained  in  his  hands,  after 
discharging  the  executions  and  rent,  and  this  left  Hunter 
unnecessarily  to  come  upon  him  with  his  claim,  which  by- 
common  prudence  he  could  have  avoided.  But  we  cannot 
deny  thai  that  argument  admits  of  this  decisive  answer — 
the  sheriff  was  entitled  to  rely  upon  his  indemnity,  and  to 
feel  himself  safe  in  wholly  disregarding  Hunter's  claim  and 
treating  it  as  invalid  ;  and  the  defendants  can  never  charge 
the  sheriff  with  having  acted  in  his  own  wrong,  because  he 
did  not  take  upon  himself  to  decide  the  question  between 
Hunter  and  the  assignees,  and  venture  to  treat  as  valid  the 
very  claim  against  which  they  had  given  him  their  indem- 
nity. Such  a  defence  besides,  does  not,  as  we  think,  come 
within  the  meaning  of  the  defence  that  the  sheriff  was  dam- 
nified of  his  own  wrong,  it  is  something  altogether  collateral 
to  the  facts  out  of  which  the  legal  claim  arises. 

We  see  no  clear  ground  for  setting  aside  the  verdict. 

Per  Cur. — Rule  discharged. 


McPherson  et  al.  v.  Dickson. 

Special  agreement  between  B.  in  Quebec,  advancing  money  to  C,  a  lumberer  on  the 
Ottawa,  and  A.  the  lumberer's  surety.    Plea  to  an  action  by  B.,  against 
A.,  setting  up  A.'s  discharge,  in  consequence  of  a  subsequent 
agreement  between  B.  and  C,  how  far  a  legal  defence. 

A.  covenants  under  seal  with  B.,  that  he  will  repay  B.,  on  the  1st  September, 
1847,  any  advances  of  cash  and  goods  made  by  B.  to  C,  (a  lumberer  on  the 
Ottawa),  provided  the  timber  should  not  before  then  be  sold  and  disposed  of  at 
Quebec.  The  timber  not  having  been  sold  at  Quebec,  B.,  after  the  1st  of 
September,  1847,  sues  A. ,  upon  this  absolute  covenant,  for  the  monies  advanced 
to  C.  A.  pleads,  that  after  this  covenant  was  made,  and  after  the  monies  were 
advanced,  it  was  agreed  between  B.  and  C.,that  if  C.  would  make  the  arrange- 
ment described  below  in  the  plea,  then  B.  would  discharge  A.  from  his  cove- 
nant, and  all  liability  in  respect  thereof ;  it  was  then  averred  that  C.  did  make 
the  arrangement,  whereby  A.  became  wholly  discharged  from  his  agreement. 
Held  per  Cur.,  that  this  plea  being  taken  either  to  set  up  in  effect  a  parol 
agreement  to  discharge  A  from  his  agreement  under  seal  (which  the  court  seemed 
to  think  that  it  must  be),  or  if  not,  to  assert  that  such  a  consequence  resulted 
from  the  facts  stated,  independent  of  the  alleged  agreement,  could  not,  in 
either  case,  be  considered  a  legal  defence  to  the  action. 

The  plaintiffs  sued  the  defendant  on  an  agreement  made 
on  the  27th  of  September,  1846,  which  was  set  out  on  oyer 
by  the  defendant. 

It  was  made  between  William  Dickson,  of  the  first  part, 
the  defendant,  Andrew  Dickson,  of  the  second  part,  as 
the  surety  for  the  party  of  the  first  part,  and  the  plaintiffs  of 
the  third  part. 
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It  recited  that  William  Dickson  had  been  engaged  in  the 
lumber  trade,  and  was  desirous  of  continuing  the  business, 
and  would  require,  for  that  purpose,  certain  advances,  to 
secure  the  repayment  of  which  he  had  agreed  to  transfer 
the  timber  therewith  manufactured ;  and  the  agreement 
then  stated,  that  Wm.  D.,  in  consideration  of  the  covenants 
therein  contained  to  be  performed  on  the  part  of  the  plain- 
tiffs, and  of  five  shillings  paid  to  them  by  the  plaintiffs  did 
thereby  bargain,  sell  and  assign  to  the  plaintiffs,  all  the  red 
pine  timber  which  he  had  any  right  to,  then  growing  within 
his,  Wm.  D.'s  limits,  on  the  Colonge  River ;  and  also,  all 
the  square  and  other  red  pine  timber,  masts  and  spars, 
which  he  should  make  within  the  said  limits,  and  the  cribs 
and  rafts,  which  may  be  made  and  composed  of  the  said 
timber,  masts  and  spars,  together  with  the  oars,  binders, 
&c.,  to  the  said  rafts  belonging,  to  have  and  to  hold  the 
same,  and  every  part  thereof,  to  the  plaintiffs,  their  execu- 
tors, &c.  :  Provided  always,  "that  if  Wm.  D.  should,  on 
or  before  the  1st  of  September  then  next,  (which  would  be 
in  1847),  if  the  said  timber  be  not  before  then  sold  and  dis- 
posed of  at  Quebec^  but  if  the  said  timber  be  sooner  sold^  then 
if  the  said  Wm.  D.  do^  on  the  sale  thereof  well  and  truly 
pay  to  the  said  plaintiffs  all  such  sums  of  money  as  now 
are,  or  shall  become  due  and  owing  from  him  to  them  for 
goods,  provisions  and  cash,  which  they  have  advanced  or 
may  advance  to  him,  during  the  fall,  ensuing  winter,  spring 
and  summer,  under  this  agreement  or  otherwise  ;  and  also, 
do  and  shall,  upon  the  sale  of  the  said  timber^  pay  to  the 
plaintiffs  a  commission  of  5  per  cent,  on  the  amount  for 
which  the  said  timber  may  sell,  and  also  do  in  all  things 
observe  and  perform  the  covenants  in  the  agreement  on  his 
part  to  be  observed,  then  these  presents  shall  become  void." 

And  Wm.  D.  and  this  defendant  A.  D.,  for  themselves, 
and  each  for  himself,  covenanted  with  the  plaintiffs,  that 
Wm.  D.  shall,  at  every  time  when  requested  by  the  plain- 
tiffs, or  any  person  authorized  by  them,  do  make,  execute 
and  sign  any  further  assignment  for  the  more  perfect  con- 
veying and  securing  all  of  the  said  bargained  and  sold 
property  to  the  plaintiffs,  their  executors,  &c.    And  that 
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the  said  Wm.  D.  shall  immediately,  and  during  the  present 
fall,  ensuing  winter  and  season,  make,  on  the  limits,  60,000 
feet  and  upwards  of  squared  pine,  masts  and  spars,  and 
will  mark  each  piece  made  with  the  mark  of  the  parties  of 
the  first  and  third  parts,  (D.  M.),  and  shall,  from  time  to 
time,  deliver  all  of  the  said  timber,  in  the  name  of  the 
whole,  to  the  plaintiffs,  their  executors,  &c. ;  and  shall  raft 
the  said  timber  during  the  ensuing  spring,  and  convey  the 
same  to  the  port  of  Quebec,  for  the  plaintiffs,  and  there 
safely  deliver  the  same  to  them  or  their  agent. 

And  the  said  Wm.  D.,  thereby  granted  to  the  plaintiffs 
and  their  agents  leave,  at  any  time  thereafter,  to  enter  upon, 
have,  take  and  keep  the  possession  and  control  of  the  said 
timber,  cribs,  &c. ;  and  to  bargain^  sell  and  dispose  thereof 
in  the  Quebec  market^  to  any  person  willing  to  purchase^  at 
such  prices  as  can  he  obtained  therefor. 

And  Wm.  D.,  and  the  defendant,  A.  D.,  for  themselves, 
and  each  of  them,  covenanted  with  the  plaintiffs,  that  Wm. 
D.  would,  at  the  times  therein  appointed,  pay  to  the  plain- 
tiffs all  sums  of  money  which  then  were  or  should  become 
due  from  Wm.  D.  to  them,  for  cash,  goods,  &c.,  advanced 
and  to  be  advanced  by  them  under  the  covenants  therein 
contained,  and  otherwise. 

And  that  Wm.  D.  shall,  on  the  sale  of  the  timber,  pay  to 
the  plaintiffs  a  commission  of  5  per  cent,  on  the  amount  of 
sales,  for  their  expenses  and  trouble  in  such  sale  ;  and  the 
plaintiffs  covenanted  with  Wm.  D.,  that  on  his  performing 
his  agreement,  they  would,  from  time  to  time,  in  proportion 
as  he  should  advance  in  the  manufacture  of  the  timber, 
rafting  and  conveyancing  thereof  to  market^  supply  him  with 
goods,  provisions  and  produce,  to  the  amount  of  600Z.  and 
with  cash  to  600/. :  Provided  always,  that  Wm.  D.  or  A, 
D.  should.,  at  any  time  of  receiving  advances.,  on  request  for 
that  purpose,  give  to  the  plaintiffs  their  acceptances  or  notes 
for  such  advances,  payable  as  the  plaintiffs  may  require. 

And  also,  that  if,  and  after  they,  the  plaintiffs,  shall  have 
sold  and  received  the  proceeds  of  the  said  timber  at  Quebec^ 
that  they  shall  pay  to  the  said  Wm.  D.  the  balance  which 
may  be  over,  after  paying  the  amount  of  advances,  com- 
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mission  and  other  charges  which  the  said  timber  may  be 
subject  to  in  the  said  port,  and  for  men's  wages  and  other 
expenses  attending  the  timber." 

In  suing  on  this  agreement,  the  plaintiffs,  after  setting  out 
such  parts  of  it  as  were  necessary  for  shewing  the  liabilities 
which  the  defendant  had  assumed,  averred  that  at  the  time 
of  making  this  agreement — viz,  on  the  20th  of  September, 
1846,  2000Z.  was  due  to  them  by  Wm.  D.  for  cash,  goods, 
&c.,  advanced  ;  and  that  afterwards,  viz,  on  the  1st  of  Sep- 
tember, 1847,  a  further  sum  of  3000Z.  became  due  by  Wm. 
D.  to  the  plaintiffs,  for  cash,  &c.,  advanced  by  the  plaintiffs 
to  him  under  the  agreement,  after  the  29th  September,  1846, 
and  before  the  1st  September,  1847 ;  and  that  afterwards, 
viz,  on  the  1st  January,  1848,  2000Z.  became  due  from  Wm. 
D.  to  the  plaintiffs,  for  cash,  &c.,  advanced  after  the  1st 
September,  1847. 

The  declaration  then  averred  general  performance  of  the 
agreement  by  the  plaintiffs  on  their  part,  and  assigned,  as 
breaches  of  the  agreement,  that  the  defendant  had  not  paid 
these  sums,  or  either  of  them. 

When  this  case  was  before  the  court  upon  the  demurrer, 
they  determined  that  the  defendant  could  not  be  made  liable 
on  the  agreement  for  anything  advanced  after  the  1st  Sep- 
tember, 1847,  for  reasons  which  they  then  gave.  He  was 
proceeding  now  for  the  advances  made  before  the  agree- 
ment and  afterwards,  between  the  making  of  the  agreement 
and  the  1st  of  September,  1847. 

The  declaration  was  in  substance  as  stated.  The  plain- 
tiffs did  not  aver  in  it  that  the  timber  had  been  taken  to 
Quebec  and  sold  there,  nor  that  it  was  sold  anywhere,  nor 
did  they  state  what  became  of  it ;  but  they  sued  as  if  they 
were  entitled  at  all  events  to  demand  payment  on  the  1st  of 
September,  1847,  of  all  that  remained  due  to  them  for  ad- 
vances, without  their  giving  any  account  of  what  they  or 
Wm.  Dickson  had  done  with  the  timber;  or  rather,  it  would 
be  perhaps  more  correct  to  say,  that  if  anything  had  been 
done  or  omitted,  in  respect  to  the  timber,  which  could  sup- 
ply aireason  for  the  defendant's  not  paying — they  left  it  to 
him  to  shew  that  in  his  defence. 
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The  defendant,  on  his  part,  did  not  demur  to  the  decla- 
ration as  defective,  because  it  gave  no  account  of  the 
disposal  of  the  timber ;  but  he  pleaded  a  number  of  pleas, 
on  which  issue  was  joined,  and  upon  all  of  which  the 
plaintiffs  had  a  verdict  at  the  trial,  except  upon  the  fourth 
plea,  the  issue  on  which  was  found  for  the  defendant.  It 
was  only  on  this  4th  plea,  and  upon  the  2nd  and  3rd,  that 
any  question  arose — the  last  two  pleas,  and  all  the  others 
except  the  4th,  were  found  for  the  plaintiffs,  and  a  verdict 
was  given  for  the  plaintiffs,  with  536Z.  damages. 

On  the  part  of  the  plaintiffs,  a  rule  was  obtained  by 
Phillpots  to  shew  cause  why  judgment  should  not  be  entered 
for  them  non  obstante  veredicto^  upon  the  4th  issue,  or  why 
a  new  trial  should  not  be  granted  on  account  of  the  verdict 
on  that  issue  being  against  law  and  evidence. 

The  defendant,  by  A.  Wilson^  obtained  a  cross  rule  for  a 
new  trial  on  the  2nd  and  3rd  issues,  which  he  desired  to 
press  if  he  should  not  retain  his  verdict  on  the  4th  plea, 
contending  that  he  ought  to  have  succeeded  on  the  2nd  and 
3rd  issues,  upon  the  law  and  evidence. 

The  2nd  plea  stated,  that  after  the  making  of  the  agree, 
ment,  and  long  before  the  1st  September,  1847 — viz.,  on  the 
1st  July,  1847 — Wm.  Dickson,  of  the  timber  alleged  to  have 
been  sold  and  assigned  by  him  to  the  plaintiffs,  had  manu- 
factured a  large  quantity  of  squared  timber,  masts,  8fc., 
specifying  the  quantities,  and  was  taking  the  same  to  Que- 
bec for  the  plaintiffs,  to  deliver  the  same  to  them  there  ;  but 
that  the  plaintiffs,  while  he  was  so  rafting  the  timber  to 
Quebec — to  wit,  at  By  town,  on  the  1st  July,  1847,  and  before 
the  1st  September,  1847 — seized  and  took  the  same  to  their 
own  use,  and  before  the  same  had  been  taken  to  Quebec 
sold  and  disposed  of  the  same  to  their  own  use,  and  without 
the  leave  of  the  defendant,  by  means  whereof  the  said  timber, 
&c.,  was  prevented  from  being  sold  at  Quebec  according  to 
the  agreement ;  whereby  the  defendant  became  and  is  dis- 
charged from  all  liability  under  the  agreement. 

In  the  3rd  plea  the  defendant  pleaded,  that  before  the  1st 
September,  1847 — viz,  on  the  1st  of  July,  1847 — while  Wm. 
Dickson  was  rafting  and  conveying  the  timber  to  Quebec^ 
e  VOL.  VIII. 
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for  the  plaintiffs,  according  to  the  said  articles,  the  plain- 
tiffs fraudulently,  by  conniving  and  contriving  with  Wm. 
Dickson  to  prejudice  and  defraud  the  defendant,  seized  and 
took  possession  of  it  before  it  had  reached  Quebec — to  wit, 
at  Bytown — without  the  leave  or  knowledge  of  the  defen- 
dant— and  fraudulently,  without  the  leave  or  knowledge  of 
the  defendant,  sold  and  disposed  of  it  for  their  own  use  ;  by 
means  whereof  the  defendant  became  and  is  totally  dis- 
charged. 

In  the  4th  plea  the  defendant  pleaded,  that  on  the  22nd 
July,  1847,  while  Wm.  Dickson  was  rafting  the  timber,  &c., 
to  Quebec,  as  in  the  second  plea  mentioned,  for  the  purpose 
of  delivering  the  same  to  the  plaintiffs  there,  and  whilst 
the  same  was  at  Bytown,  it  was  agreed  between  the  plain- 
tiffs and  Wm.  Dickson  that  if  Wm.  Dickson  would  permit 
the  plaintiffs  to  seize,  under  a  certain  writ  of  execution 
which  the  plaintiffs  then  had  or  were  about  to  issue 
against  the  goods  of  Wm.  Dickson  upon  a  certain  judgment, 
fraudulently^  as  respects  the  said  defendant,  obtained  by  the 
plaintiffs  against  Wm.  Dickson  for  5003/.  16s.  5d.,  the 
said  timber,  &c.,  and  sell  the  same  as  the  goods  of  Wm. 
Dickson,  so  as  to  bar  all  right  or  title  of  Wm.  Dickson  to 
the  same,  or  in  or  to  the  sale  thereof  or  in  or  to  the  monies^ 
or  to  an  account  of  the  monies  to  arise  from  any  sale  thereof, 
which  might  be  made  thereafter  at  any  time  at  Quebec 
aforesaid,  that  the  plaintiffs  should  and  would  utterly  dis- 
charge the  defendant  from  the  said  agreement  in  the 
declaration  mentioned,  and  fi'om  all  liability  upon  or  in 
respect  thereof ;  and  that  in  pursuance  of  this  agreement 
between  the  plaintiffs  and  Wm.  Dickson,  he,  Wm.  Dickson, 
did  on  the  22nd  July,  1847,  permit  the  plaintiffs  to  seize 
the  timber,  &c.,  as  the  chattels  of  Wm.  Dickson  under  the 
execution,  and  thereby  to  debar  all  right  and  title  of  the 
said  Wm.  Dickson  to  the  same,  or  in  or  to  the  sale  thereof, 
or  in  or  to  the  monies,  or  to  an  account  of  the  monies  to 
arise  from  any  sale  thereof,  which  might  be  made  at  Que- 
bec ;  and  that  the  plaintiffs  did,  by  the  same  agreement, 
under  the  execution  at  Bytown  seize  and  sell  the  said  tim- 
ber, &c.,  as  the  goods  of  Wm.  Dickson,  before  the  same 
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had  reached  Quebec,  and  while  it  was  at  Bytown  and  before 
the  1st  September,  1847,  and  thereby  barred  Wm.  Dickson 
of  all  right  to  the  timber  or  the  sale  thereof,  or  in  or  to  the 
monies,  or  to  an  account  of  the  monies  to  arise  from  any 
sale  thereof,  which  might  be  made  thereafter  at  Quebec  ; 
by  means  whereof  the  defendant  became  and  was  and  is 
wholly  discharged  from  the  agreement^  and  all  liabilities 
upon  or  in  respect  of  the  same — (concluding  with  a  verifi- 
cation). 

The  plaintiff  replied  de  injuria  to  2nd  and  3rd  pleas  ;  and 
to  the  4th  plea,  admitted  the  judgment  and  execution,  but 
denied  that  the  same  was  fraudulently  obtained  as  respected 
this  defendant,  as  in  the  plea  stated  ;  and  replied  that  the 
defendant,  of  his  own  wrong,  and  without  the  cause  by  him 
in  that  plea  alleged,  broke  his  covenant,  &c. 

The  evidence  upon  the  trial  given  by  Wm.  Dickson  was 
to  this  effect — that  in  March,  1847,  the  agent  of  the  plain- 
tiffs went  up  the  Cologne  River,  where  the  timber  was,  and 
it  was  there  formally  delivered  to  him  by  Wm.  Dickson  for 
the  plaintiffs,  and  marked  D.  M. ;  that  Wm.  Dickson  after- 
wards rafted  it  down  to  Bytown,  where  he  arrived  about 
the  10th  July  ;  that  the  plaintiffs  agent  there,  Mr.  Clemow, 
represented  that  from  the  state  of  the  markets,  he  thought 
it  would  not  be  prudent  to  take  the  timber  down  to  Quebec  ; 
that  he,  Wm.  Dickson,  thereupon  said  that  if  it  could  be 
arranged  with  all  parties  he  would  agree  to  the  timber  being 
kept  back  ;  that  the  men  being  spoken  to,  objected  ;  that 
Clemow  refused  to  let  the  timber  go  down,  as  it  would  be 
only  adding  to  expenses,  which  in  the  present  condition  of 
the  market  would  throw  a  loss  upon  them,  in  which  opinion 
it  seems  Wm.  Dickson  acquiesced ;  that  Wm.  Dickson  asked 
if  he  had  not  security  enough  to  make  it  safe  to  advance  what 
was  required  for  taking  the  timber  to  Quebec  ;  that  he  said 
no,  and  that  he  cared  nothing  about  that,  but  wanted  the  tim- 
ber in  order  to  secure  the  plaintiffs  ;  that  he  had  heard  this 
defendant  was  embarrassed,  and  did  not  know  whether  his 
security  was  good ;  that  he  proposed  to  him,  Wm.  Dickson,  to 
give  a  confession  of  judgment,  which  Wm.  Dickson  declined 
till  he  could  see  his  security,  meaning  this  defendant ;  that 
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Clemow  then  said  thai  his  giving  a  confession  would 
relieve  his  security,  and  that  if  he,  Wm.  Dickson,  would  go 
back  to  the  woods,  he,  Clemow,  would  release  the  old  bond, 
(meaning  this  agreement),  and  give  a  new  one  for  the 
ensuing  year  ;  that  he,  Wm.  Dickson,  signed  a  confession 
in  the  plaintiffs'  favor  for  the  amount  claimed,  which  he 
would  not  have  done  if  he  had  not  thought  that  it  discharged 
his  security  ;  that  this  defendant  was  not  then  at  Bytown, 
and  knew  nothing  of  the  confession  ;  that  the  men  on  the 
raft  were  thereupon  settled  with,  the  plaintiffs  paying  them 
half  their  wages,  and  the  defendant  giving  his  notes  for 
the  remainder ;  that  the  defendant  was  at  Bytown  a  few 
days  before  the  confession  was  given,  but  that  he,  Wm. 
Dickson,  did  not  recollect  anything  being  said  to  him  about 
this  arrangement ;  that  the  object  of  the  confession  was  to 
secure  the  timber  to  the  plaintiffs ;  that  Clemow  suggested 
it  as  the  readiest  and  easiest  method  of  getting  rid  of  the 
men.  He  swore  that  he  told  Clemow  that  he  would  not 
sign  the  confession  without  consulting  his  security,  and 
that  Clemow  then  said  it  would  relieve  his  security — that 
he  wanted  to  get  the  confession,  because  if  he  could  not 
get  the  men  to  leave  the  raft,  the  confession  would  enable 
the  plaintiffs  to  get  the  raft  in  spite  of  them,  and  that  he 
would  not  pay  the  men  their  wages  unless  the  confession 
was  given.  Wm.  Dickson  swore  that  the  confession  was 
not  given  by  him  as  a  means  of  selling  the  raft,  and  so 
getting  the  men  off.  Two  of  the  hands  employed  on  the 
,  raft  swore  that  ihey  heard  (Clemow  say  to  Wm.  Dickson, 
that  he  would  pay  two-thirds  of  the  men's  wages,  and  would 
not  send  the  timber  down  that  year,  if  Wm.  Dickson  would 
give  him  up  the  raft — that  he  cared  nothing  for  the  security, 
but  wanted  the  timber. 

On  the  other  side  Clemow  was  called,  and  he  swore  that 
he  took  the  confession  from  Wm.  Dickson ;  that  he  never 
agreed  to  discharge  this  defendant — that  he  had  no  authority 
to  do  so,  and  never  thought  of  it ;  that  he  never  agreed  to 
give  up  this  agreement ;  that  nothing  whatever  was  said 
about  the  confession  having  the  effect  of  discharging  the 
defendant ;  that  the  object  of  the  confession  was  to  be  re- 
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lieved  from  paying  such  high  wages ;  that  Wm.  Dickson 
was  most  anxious  to  have  it  done  ;  that  the  confession  was 
drawn  and  witnessed  by  an  attorney  ;  that  the  arrange- 
ment made  with  the  men  saved  a  large  sum,  which  the 
plaintiff  must  have  paid,  and  would  have  charged  against 
Wm.  Dickson  and  his  security ;  that  he  (Clemow)  talked 
with  this  defendant  in  Bytown  before  the  confession  was 
given,  and  proposed  for  him  to  get  rid  of  the  men,  men- 
tioning the  large  amount  of  wages  claimed,  (700/.)  ;  that 
he  (Clemow)  mentioned  the  giving  a  confession  by  Wm. 
Dickson  as  the  best  method  to  be  taken  for  getting  the  men 
off  the  raft — that  this  defendant  did  not  object,  and  appeared 
to  acquiesce  ;  he  did  disapprove  of  it  ;  that  he  (Clemow) 
heard  nothing  of  Wm.  Dickson^  refusing  to  sign  the  con- 
fession without  consulting  his  security — that  there  was  no 
stipulation  that  the  defendant  should  be  discharged,  and 
that  he  never  said  to  the  defendant  that  the  confession 
discharged  him. 

It  was  sworn  by  the  sheriff,  that  the  raft  was  sold  for 
2151Z.  95.  9d.^  besides  expenses,  to  Clemow  who  bid  it  off ; 
that  he  only  sold  Wm.  Dickson's  right  and  interest ;  that 
he  thought  the  timber  sold  well,  being  at  sheriff's  sale,  and 
that  the  market  for  timber  was  bad  that  year. 

The  learned  judge,  after  directing  the  jury  to  find  for  the 
plaintiffs  on  all  the  issues  but  2nd,  3rd  and  4th,  which  direc- 
tion was  not  complained  of ;  and  told  them  that  he  thought 
the  evidence  did  not  apply  sufficiently  to  the  2nd  plea,  but 
rather  to  the  3rd  and  4th ;  that  as  to  the  3rd,  he  thought  it 
not  supported,  there  being  no  evidence  of  fraudulent  collu- 
sion between  the  plaintiffs  and  Wm.  Dickson.  As  to  the 
4th  plea,  which  he  thought  most  material  to  be  considered, 
he  left  it  to  them  to  say  if  such  an  agreement  between  the 
plaintiffs  and  Wm.  Dickson  was  made  as  was  pleaded, 
and  without  the  defendant's  consent  or  knowledge,  in  which 
case,  to  find  for  the  defendant  on  that  plea. 

The  jury  found  for  the  defendant  on  the  4th  plea,  and  for 
the  plaintiffs  on  all  the  others  ;  adding,  that  they  found  that 
Clemow  acted  under  his  general  authority  as  agent,  and 
had  no  special  authority. 
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The  questions  on  these  cross  rules  were — 1st.  Did  the 
facts  pleaded  on  the  4lh  plea  constitute  a  good  defence  ? 

2nd.  If  it  was  in  the  opinion  of  the  court  a  good  defence, 
then  was  the  plea  supported  by  the  evidence,  or  was  there 
any  reason,  as  regarded  the  verdict  on  that  issue,  why  a 
new  trial  should  be  granted  ? 

It  was  admitted  by  the  parties  that  if  a  new  trial  were  to 
be  granted  upon  the  plaintiffs'  application,  it  would  of 
course  be  upon  the  whole  record ;  that  if  the  verdict  on  the 
4th  issue  was  held  not  to  bar  the  action,  it  would  not  be 
necessary  to  consider  the  cross  rule  for  a  new  trial  on  these 
issues — for  if  they  should,  on  another  trial,  be  found  in  favor 
of  the  defendant,  they  could  not  be  taken  to  be  a  legal  bar 
to  the  plaintiffs'  action,  if  the  matters  pleaded  in  the  4th  plea 
were  held  to  be  insufficient ;  and  that  if  the  4th  plea,  on  the 
other  hand,  was  held  to  bar  the  action,  and  that  the  rule  for 
judgment  non  obstante  should  be  in  consequence  dis- 
charged, then  that  the  defendant  would  not  press  the 
motion  against  the  verdict  which  the  plaintiffs  had  received 
on  the  2nd  and  3rd  pleas. 

Cases  cited  by  Mr.  Phillpots  in  support  of  his  rule,  and 
in  shewing  cause  against  defendant's  rule.  In  shewing 
cause— 2  M.  &  Gr.  416,741 ;  3  Scott's  N.  R.  149  ;  8  T.  R. 
168;  5  B.  &  Al.  187;  9  B.  &  C.  707;  Storey  on  Agency, 
sec.  214;  4  M.  &  Ryd.  561 ;  8  A.  &  E.  90.  In  supporting 
his  own  rule— 2  M.  &  Gr.  242  ;  2  Saund.  47,  note ;  7  T. 
R.  209,  656. 

Cases  cited  by  Mr.  Wilson  in  support  of  his  rule — 12  M. 
&  W.  226  ;  6  M.  &  Gr.  242;  5  Bing.  130.  In  shewing 
cause  against  plaintiffs'  rule~6  Q,  B.  R.  722  ;  2  Meriv.  272 ; 
5  B.  &  C.  269  ;  18  Ves.  20  ;  1  Y.  &  Col.  420  ;  11  Ves.  410 ; 
4  B.  &  C.  506  ;  Holt's  N.  P.  84;  6  Taunt.  379  ;  4  M.  & 
W.  454;  4  Bing.  464,  717;  5  Bing.  485;  5  Bing.  N.  C. 
140  ;  5  B.  &  Ad.  187  ;  16  Ea.  R.  352  ;  9  B.  &  C.  505 ;  13 
M.  &.  W.  15  ;  2  M.  &  P.  126  ;  I  Stark.  C.  192  ;  12  M.  & 
W.  226  ;  4  Bea.  379  ;  6  M.  &  Gr.  242 ;  3  Ea.  R.  25 ;  5 
Bing.  130. 

Robinson,  C.  J. — The  record,  though  not  exactly  in  its 
present  state,  has  been  before  us  upon  demurrer,  and  we 
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have  had,  on  more  than  one  occasion,  to  consider  the  nature 
and  effect  of  the  agreement  which  the  parties  have  entered 
into. 

Upon  examining  it  closely,  in  connection  with  the  de- 
fence set  up  in  the  4th  plea,  the  conclusion  that  we  have 
come  to  is,  that  the  4th  plea  does  not  state  sufficient  matter 
of  legal  defence  to  the  action,  and  I  have  never  been  able 
to  bring  myself  to  take  any  other  view  of  that  plea.  The 
amount  in  litigation  betv/een  these  parties  is  considerable, 
and  the  case  has,  on  different  occasions,  and  in  different 
shapes,  been  before  the  judges  of  this  court  and  received 
much  anxious  consideration  from  them. 

Upon  the  second  argument,  which  was  rendered  necessary 
by  the  change  made  in  the  composition  of  this  court,  while 
the  rule  granted  after  the  trial  was  under  consideration, 
many  additional  authorities  were  cited  on  both  sides,  which 
I  have  carefully  examined,  and  they  have  confirmed  my 
previous  impression. 

The  difficulty  which  we  have  found  in  disposing  of  the 
case,  has  arisen  partly  from  the  agreement  being  rather 
loosely  drawn,  though  I  think  its  meaning  is  in  all  respects 
sufficiently  clear,  and  partly  from  what  has  been  done  by 
the  parties  since  they  entered  into  it. 

For  the  purpose  of  disposing  of  the  question,  whether  the 
plaintiffs  are  entitled  to  judgment  non  obstante  the  verdict 
for  the  defendant  on  the  4th  plea,  we  must  assume  that 
plea  to  be  entirely  true  in  fact — laying  aside,  for  the  presenty 
all  consideration  of  whether  the  agent,  Clemow,  had  any 
legal  authority  to  bind  the  plaintiffs  by  such  arrangement 
as  is  there  set  forth,  and  whether,  in  other  respects,  the 
evidence  can  be  said  fairly  to  have  established  what  is  there 
pleaded. 

The  plaintiffs  sue  the  defendant  on  his  express  covenant 
under  seal,  that  Wm.  D.  would,  at  the  time  appointed  in 
the  agreement,  in  other  words,  "  on  the  1st  Septembery 
1847,  if  the  timber  referred  to  should  not  before  then  be 
sold  and  disposed  of  at  Quebec,  (which  it  was  not),  pay 
to  the  plaintiffs  all  sums  of  money  which  then  were,  or 
should  become  due  from  the  said  Wm.  D.  to  them,  for  cash 
and  goods  advanced,  and  to  be  advanced  by  themo" 
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We  may  suppose  that  Wm.  D.  was  the  principal  in  the 
transaction,  and  this  defendant,  his  brother,  only  a  surety, 
though  there  are  some 'circumstances  in  the  evidence  to 
lead  to  a  contrary  impression  ;  and,  at  any  rate,  the  defen- 
dant seems  to  have  been  willing  to  assume  the  unqualified 
liability  of  a  principal  as  to  all  advances  to  be  made  to  Wm. 
D.,  for  it  is  an  express  stipulation  in  the  contract,  that  he 
or  his  brother  should,  at  any  time  of  receiving  advances,  on 
request  for  that  purpose,  give  to  the  plaintiffs  their  accep- 
tances or  notes  for  such  advances,  payable  as  the  plaintiffs 
may  require,  which  would  have  placed  this  defendant,  A. 
D.,  in  the  situation  of  a  principal  as  much  as  his  brother, 
and  equally  bound  in  a  court  of  law  by  all  the  legal  con- 
sequences. This  is  very  plain  upon  numerous  authoritiesy 
and  it  is  material  to  be  considered  as  shewing  the  spirit  in 
which  the  defendant  entered  into  the  contract. 

Then,  having  made  advances  1o  W.  D.  to  a  large  amount,  " 
the  plaintiffs  in  this  action  call  on  the  defendant  to  pay  the 
amount,  as  he  had  in  express  terms  bound  himself  to  do. 
His  defence  in  his  4th  plea  is,  that  after  this  covenant  was 
mad6,  and  indeed  after  all  the  monies  were  advanced,  it 
was  agreed  between  these  plaintiffs  and  Wm.  D.,  that  if 
Wm.  D.  would  make  the  arrangement  described  in  the  plea, 
then  the  plaintiffs  would  discharge  this  defendant  from  the 
agreement  and  all  liability  in  respect  thereof;  that  Wm.  D. 
did  make  the  arrangement,  the  effect  of  which,  it  is  alleged 
in  the  plea,  barred  Wm.  D.  of  all  right  to  the  timber  in 
question,  and  to  the  sale  thereof,  or  to  the  monies,  or  to  an 
account  of  the  monies  to  arise  from  any  sale  thereof  which 
might  be  made  at  Quebec,  by  means  whereof  the  defendant 
(the  plea  affirms)  became,  and  was  and  is  wholly  dis- 
charged from  the  agreement  and  from  all  liability  upon  it. 

Now,  what  the  defendant  is  setting  up  here  is  not  stated 
to  have  been  anything  else  than  a  parol  agreement  to  dis- 
charge, if  certain  things  should  be  done,  which  were  after- 
wards done. 

If  the  defendant  relies  upon  his  discharge  from  his  cove- 
nant resulting  from  this  parol  agreement  to  discharge,  there 
is  no  doubt  that  a  court  of  law  cannot  sustain  such  a  de- 
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fence.  The  cases  of  Davey  v.  Prendergast,  5  B.  &  Al. 
187  ;  Rex  v.  Berrington,  2  Ves.  jr.  540  ;  Bulteel  v.  Jarrold, 
8  Price,  467  ;  Rogers  v.  Payne,  2  Wils.  376  ;  Blake's  case, 
6  Coke,  44  ;  Mease  v.  Mease,  Cowper,  47  ;  Hayford  v.  An- 
drews, 1  Cro.  Eliz.  697,  are  all  that  I  need  cite  on  that 
point.  The  principle  is  a  clear  one,  that  a  contract  under 
seal  can  neither  be  discharged,  varied,  nor  abated  by  parol ; 
and  I  think  we  must  take  it  that  the  defendant  does  rest 
his  defence,  as  pleaded,  upon  the  agreement  which  he  sets 
up,  and  that  that  agreement  must,  on  the  plea,  be  taken  to 
have  been  a  parol  agreement,  is  certain.  It  is  not  shewn 
or  pretended  that  there  was  any  agreement  by  the  plain- 
tiffs under  seal  to  discharge  this  defendant. 

But,  taking  the  plea  in  its  largest  sense,  (and  larger  than 
its  construction,  I  think,  will  bear),  and  supposing  the 
defendant  not  to  mean  to  rely  for  his  discharge  on  the 
effect  of  the  alleged  agreement,  but  that  it  is  open  to  him 
on  this  plea  to  contend  that  the  legal  effect  of  what  took 
place  was  to  discharge  the  defendant,  whether  it  had  been 
agreed  to  discharge  him  or  not,  still  it  is  not  our  opinion 
that  we  can  uphold  the  plea.  If  we  take  the  defendant 
when  he  asserts  "  by  means  whereof  the  defendant  became 
discharged,"  &c.,  to  mean  that  such  a  consequence  resulted 
from  the  facts  stated,  independent  of  the  alleged  agree- 
ment, then  1  think  his  plea  equally  fails,  for  that  discharge 
cannot  be  held  by  us  to  have  resulted  from  what  is  stated 
in  the  plea  to  have  been  done. 

If  indeed,  looking  at  the  whole  agreement,  we  could  say 
that  it  only  bound  the  defendant  to  pay  whatever  might 
remain  due  after  the  timber  should  be  sold  at  Quebec  and 
the  proceeds  credited,  then  it  would  be  clear  that  the  plain- 
tiffs, under  the  circumstances,  could  sustain  no  action  till 
they  proved  that  such  a  sale  had  been  made.  But  the  con- 
tract cannot  be  so  construed — the  undertaking  is  absolute 
to  pay,  at  all  events,  on  the  1st  September,  1847,  and  sooner 
if  the  timber  should  be  sooner  sold  at  Quebec. 

Then  I  take  it,  that  when  a  defendant,  being  sued  upon 
an  express  covenant  and  to  pay  money  on  a  certain  day, 
does  not  deny  the  covenant,  nor  allege  that  it  was  obtained 
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by  fraud,  he  must,  in  a  court  of  law,  shew  that  it  has  been 
performed  ;  or  that  he  has  been  discharged  from  it  by  an 
instrument  of  equal  solemnity,  or  has  satisfied  the  damages 
arising  from  the  breach ;  or  that  he  has  been  disabled  from 
performing  it  by  some  act  of  the  plaintiff;  or  that  the  per- 
formance became  otherwise  impossible,  and  by  no  fault  of 
his — as  for  example,  that  it  was  prohibited  by  a  law  since 
made. 

If,  instead  of  this,  defendant  covenanting  to  pay  the 
money  unconditionally  by  a  certain  day,  he  had  covenanted 
to  take  the  timber  in  question  to  Quebec  by  a  day  named, 
and  if  the  plaintiffs,  by  taking  the  timber  into  their  own 
hands,  had  disabled  him  from  doing  so,  that  act  of  the 
plaintiffs,  I  have  no  doubt,  would  have  formed  a  good 
legal  defence  to  an  action  for  not  taking  down  the  timber ; 
but  here  the  agreement  is  to  pay  a  sum  of  money,  and  we 
cannot  say  that  the  defendant  was  rendered  legally  inca- 
pable of  doing  that,  by  anything  that  is  stated  in  the  plea 
to  have  been  done  by  the  plaintiffs. 

If,  instead  of  agreeing  with  Wm.  D.  (very  probably  upon 
a  sound  view  of  their  common  interest)  not  to  send  the 
timber  to  Quebec  that  year,  the  plaintiffs  had  as  trespassers 
totally  destroyed  it,  that  would  not  have  relieved  the  defen- 
dant from  the  liability  to  pay  this  money,  though  the  ground 
of  defence  would  in  that  case  have  been  stronger.  So  if 
the  plaintiffs  had  expressly  covenanted  in  the  agreement 
that  they  would  permit  the  timber  to  be  taken  that  year  to 
Quebec  and  sold,  and  had  broken  that  covenant,  they  would 
only  thereby  have  given  a  good  right  of  action  against 
themselves  for  breach  of  their  covenant,  and  nothing  is 
clearer  than  that  one  breach  of  covenant  cannot  be  set-ofF 
against  another. — Com.  Dig.  covenant  F. 

If  we  look  on  this  defendant  as  standing  clearly  in  the 
light  of  a  surety,  then  it  is  very  true  that  in  respect  to  one 
description  of  sureties  (I  mean  bail)  courts  of  law  do  in 
effect  hold  them  to  be  relieved  by  certain  acts  being  done 
which  have  prejudiced  or  may  have  prejudiced  their  position; 
but  that  is  a  peculiar  class  of  cases,  in  which  the  courts 
have  an  equitable  jurisdiction  expressly  conferred  upon 
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them  by  statute,  in  respect  to  bail,  and  they  interfere  on 
motion  where  equity  would  grant  relief,  but  the  distinction 
is  clearly  preserved  that  the  grounds  for  relief  would  not 
avail  as  a  defence  against  the  bond,  if  pleaded  in  bar. 

Then  also,  in  regard  to  negotiable  instruments,  certain 
principles  have  been  allowed  to  prevail  for  the  protection 
of  persons  standing  in  the  situation  of  sureties  or  accom- 
modation makers  or  endorsers  ;  but  these,  again,  are  admit- 
ted to  form  another  peculiar  class  of  cases,  resting  on  the 
commercial  law,  and  are  exceptions  to  the  general  rule. 
So  also  in  respect  to  persons  entering,  as  guarantees  or  sure- 
ties, into  contracts  and  engagements  not  under  seal,  there 
have  arisen  frequently  circumstances,  which,  though  not 
entitling  the  party  to  be  relieved  from  his  contract  upon 
anything  contained  in  his  contract,  nor  upon  any  strict 
legal  principle,  have  yet  made  it  so  plainly  against  equity 
that  the  other  party  should  hold  him  to  a  strict  performance, 
that  courts  of  equity  have  interposed  and  restrained  the  plain- 
tiff from  pursuing  his  legal  remedy.  For  a  long  time  his 
only  chance  of  relief,  however,  in  cases  of  this  kind,  was 
by  going  to  equity,  but  now,  in  the  description  of  cases  to 
which  I  have  last  alluded,  the  courts  of  law  have  at  length 
come  to  give  effect  to  the  same  equitable  considerations  for 
the  benefit  of  sureties  ;  and  it  is  laid  down,  that  "  the  same 
principles  which  have  been  held  to  discharge  a  surety  in 
equity,  will  operate  to  discharge  him  also  in  law." 

In  Philpot  V.  Bryant,  4  Bing.  720,  Best,  C.  J.,  in  noticing 
that  courts  of  equity  would  grant  an  injunction  to  restrain 
a  creditor  who  has  given  time  to  the  principal  from  bring- 
ing an  action  against  the  surety,  says  "  This  equitable 
doctrine  courts  of  law  have  applied  to  cases  arising  on 
bills  of  exchange.  But  it  is  only  to  such  cases,  and  in  re- 
lation to  actions  on  the  case  generally,  when  the  courts  have 
usually  felt  themselves  at  liberty  to  entertain  various  equi- 
table defences,  that  any  such  relaxation  has  taken  place." 

There  are  abundance  of  cases,  coming  down  to  the  latest 
time,  which  shew  that  in  the  manner  of  dealing  with  con- 
tracts under  seal,  the  principles  of  pleading  and  of  strict 
legal  liability,  according  to  the  terms  of  the  contract,  are  as 
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fully  applied  now  in  common  law  courts  as  they  ever  were. 
I  refer  to  Aldridge  v.  Harper,  10  Bing.  123;  Davey  v. 
Prendergast — which  I  have  already  cited  ;  '  Bulteel  v. 
Jarrold,  8  Price,  167;  West  v.  Blakeway,  2  M.  &  G.  750; 
and  I  might  cite  many  others :  and  I  am  persuaded  that  no 
case  can  be  found  in  which  a  court  of  law  has  held  a  party 
discharged  from  his  covenant  upon  any  such  equitable 
grounds  as  those  I  am  referring  to,  or  upon  such  grounds  as 
are  relied  on  in  this  plea. 

If,  taking  the  facts  pleaded  to  be  true,  they  shew  the 
obligation  to  be  no  longer  binding  in  law  upon  a  fair  con- 
struction of  the  party's  covenant,  that  is  another  matter ; 
but  upon  any  such  ground  as  that,  the  covenantee  has  so 
acted  that  he  ought  not  in  equity  and  good  conscience  to 
be  allowed  to  enforce  his  covenant :  it  is  a  court  of  equity 
that  must  be  applied  to  :  a  court  of  law  can  only  in  such 
cases  look  at  legal  liabilities  and  legal  consequences. 

And  I  have  a  strong  impression  that  if  the  parties  in  the 
case  before  us  were  in  a  court  of  equity  upon  a  bill  for 
relief  upon  the  equity  which  could  be  established  upon  a 
full  disclosure  of  all  the  facts  of  the  case.,  it  would  appear 
that  the  ends  of  justice  were  more  likely  to  be  obtained 
there  than  by  allowing  the  defendant  in  a  court  of  law  to 
advance  the  same  statements  upon  a  plea. 

If  the  timber  being  taken  at  Quebec  and  sold,  were  a 
condition  which  must  preclude  the  plaintiffs'  right  to  call 
for  payment  for  these  advances,  then  the  declaration  would 
be  bad,  foT  it  avers  no  such  sale ;  and  so  the  defendant 
would  succeed  on  a  writ  of  error.  If  the  defendant  cannot 
contend  so  far,  but  relics  on  some  misconduct  of  the  plain- 
tiffs as  depriving  them  of  the  benefit  of  the  express  covenant, 
then  I  think  such  cases  as  Dean  v.  Newhall,  8  T.  R.  168, 
and  a  numerous  class  of  cases,  shew — what  is  indeed  the 
plainest  common  sense— that  a  defence  of  that  kind  cannot 
be  maintained  at  law  ;  for  we  must  reflect  what  in  a  case 
of  that  kind  would  be  the  effect  of  it.  For  all  that  we  can 
see  upon  the  evidence,  the  sale  of  the  timber  at  Bytown, 
instead  of  its  being  taken  down  that  summer  to  Quebec 
and  sold  there,  may  have  occasioned  little  damage  to  W. 
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D.,  and  may  possibly  have  been  even  an  advantage  to  him ; 
or  at  least  any  loss  which  it  did  occasion  may  have  borne 
no  proportion  to  the  amount  of  the  advances  which  the 
plaintiffs  had  made,  and  for  which,  if  they  had  chosen, 
they  might  at  any  time  have  required  this  defendant,  as 
well  as  W.  D.,  to  have  given  his  notes  in  acceptance,  under 
the  express  terms  of  the  agreement ;  and  yet,  on  pretence  of 
the  course  taken  with  the  timber  by  the  consent  of  the 
principal,  the  plaintiffs  (if  this  plea  were  a  good  bar) 
might  lose  every  shilling  of  those  advances,  as  it  may  be 
that  this  defendant  is  the  only  one  of  the  two  able  to  repay 
them. 

If  this  defendant,  foreseeing  any  such  occurrence  asproba- 
ble,  had  required  the  plaintiffs  to  covenant  expressly  in  the 
agreement  not  to  do  what  they  had  done,  the  breach  of  the 
covenant  would  have  afforded  a  ground  of  action  for  dama- 
ges against  them ;  but  it  would  not  have  nullified  the 
covenant  on  the  other  side  to  pay  the  money  advanced. 

On  these  grounds  I  am  of  opinion  that  the  4th  plea  is 
not  a  good  bar  to  the  action,  and  that  the  rule  for  judgment 
non  obstante  should  be  made  absolute,  and  the  cross  rules 
for  a  new  trial  on  the  second  and  third  issues  discharged 
for  the  reasons  I  have  already  stated.  I  see  no  difficulty 
such  as  Mr.  Wilson  suggested,  on  any  technical  ground 
in  directing  the  judgment  to  be  entered  for  the  plaintiffs 
non  obstante  veredicto^  by  reason  of  anything  that  has 
hitherto  been  done  in  this  case,  or  from  the  state  of  the 
record. 

Draper,  J. — The  first  question  to  be  disposed  of  is, 
whether  the  fourth  plea  discloses  a  sufficient  answer  to  the 
plaintiffs'  action. 

I  am  of  opinion,  and  numerous  authorities  sustain  the 
conclusion,  that  the  arrangement  entered  into  by  Clemow, 
on  the  part  of  the  plaintiffs  (assuming  he  had  authority) 
and  Wm.  Dickson,  the  defendant's  principal,  would  not  of 
itself  have  been  sufficient  to  discharge  the  defendant  (8  T.R. 
163  ;  9  B.  &  C.  707),  such  arrangement  being  by  parol, 
and  the  defendant  being  bound  by  covenant  under  seal. 
A  mere  parol  agreement  cannot  discharge  an  obligation 
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under  seal,  unless  it  amounts  to  the  performance  of  that 
which  is  stipulated  for  by  the  deed  creating  the  obligation. 
— 2  Ves.  jr.  540.  See  Davey  v.  Prendergast,  5  B.  &  A.  187  ; 
Bulteel  V.  Jarrold,  8  Price,  467  ;  Harris  v.  Goodwin,  2  M.  & 
Gr.  405 ;  West  v.  Blakeway,  2  M.  &  Gr.  729. 

If  therefore  the  plaintiffs  are,  by  reason  of  anything 
stated  in  the  4th  plea  and  proved  at  the  trial,  deprived  of 
their  remedy  against  the  defendant  on  the  covenant,  it 
must  be  because  of  acts  done  by  them  in  contradiction  to 
the  spirit  and  intent  of  the  agreement  under  seal,  and  so  at 
variance  therewith  as  to  put  an  end  to  the  contract  with 
the  principal,  and  thus  to  discharge  the  defendant,  his 
surety ;  or  at  all  events,  so  to  interfere  with  the  performance 
of  the  agreement  by  the  principal  as  to  discharge  the  defen- 
dant as  surety. 

In  considering  this  question,  it  should  not  be  overlooked 
that  the  plaintiffs  had,  by  the  express  terms  of  the  covenant, 
a  right  to  demand  from  the  defendant  and  his  principal 
negotiable  paper  from  time  to  time,  corresponding  with  the 
advances  which  they  should  make  ;  that  the  timber  was 
to  be  marked  (and  was  marked)  with  plaintiffs'  mark,  as 
well  as  Wm.  Dickson's,  as  fast  as  it  was  made  ;  that  a 
positive  day  was  fixed  for  the  payment  of  what  should  be 
due  to  plaintiffs  for  their  advances,  even  though  the  timber 
should  then  be  unsold  ;  that  the  plaintiffs  had  authority  to 
take  possession  of  the  timber  and  to  sell  it  in  the  Quebec 
market — the  principal,  Wm.  Dickson,  covenanting  to  convey 
it  there  for  them  ;  and  that  it  was  clearly  a  contingency, 
contemplated  by  all  the  parties,  that  the  timber  might  not 
be  sold,  or  even  be  at  Quebec  to  be  sold,  on  the  day  fixed 
for  payment  to  the  plaintiffs. 

Tnen  looking  at  the  evidence  given  at  the  trial,  so  far  as 
I  am  at  liberty  to  draw  any  conclusion  from  it,  I  cannot 
say  I  am  led  to  believe  that  the  suspending  the  conveyance 
of  the  timber  to  Quebec  was  a  result  caused  by  the  plain^ 
tiffs'  taking  the  cognovit  from  Wm.  Dickson,  and  afterwards 
purchasing  the  timber  at  a  sheriff's  sale,  on  their  own 
execution,  based  on  that  cognovit.  Other  objects  suggest 
themselves  consistent  with  an  intention  to  convey  the 
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timber  to  Quebec,  and  to  dispose  of  it  when  there  for  the 
purposes  mentioned  in  the  agreement,  though  not  by  the 
1st  September,  1847  ;  and  if  the  timber  had  subsequently- 
reached  a  favorable  market,  and  had  realized  more  than  the 
plaintiffs  had  a  right  to  claim  under  the  agreement,  I  am 
not  satisfied  that  what  took  place  at  Bytown,  in  the  summer 
of  1847,  would  have  been  considered  to  prevent  Wm, 
Dickson  from  setting  up  a  claim  to  the  surplus. 

It  is  not  that  I  doubt  the  correctness  of  the  position,  that 
the  plaintiffs  might  have  so  dealt  with  the  principal,  or  the 
property,  the  subject  of  the  agreement,  as  to  discharge  the 
defendant ;  but  that,  as  appears  to  me,  the  facts  stated  in 
the  plea  do  not  in  themselves  justify  the  legal  conclusion 
attempted  to  be  drawn  from  them ;  nor  does  the  evidence, 
as  I  think,  warrant  such  a  conclusion,  even  if  the  plea  were 
drawn  in  the  strictest  accordance  with  the  facts  as  they 
now  appear. 

As  to  the  3rd  plea,  I  cannot  say  that,  after  long  and 
careful  reflection,  I  think  the  jury  were  wrongly  directed, 
or  that  they  have  come  to  an  improper  conclusion  on  the 
evidence  (a). 

Burns,  J. — The  plaintiffs  contend  they  are  entitled  to 
judgment,  notwithstanding  the  finding  of  the  jury  on  the 
4th  plea  in  favor  of  the  defendant,  because  the  contract  of 
the  defendant  being  under  seal,  could  not  be  discharged 
in  the  manner  set  up  in  the  plea ;  and  the  defendant  asks 
for  a  new  trial  on  the  2nd  and  3rd  pleas,  in  the  event  of  not 
succeeding  on  the  4th  plea.  The  objections  raised  on  each 
of  these  positions  call  for  an  examination  of  the  articles  of 
agreement  entered  into  between  the  parties,  in  order  to  de- 
termine correctly  the  true  meaning  thereof,  and  then  whether 
the  facts  as  stated  in  the  4th  plea  (their  truth  having  been 

(a)  Hawkshaw  V.Perkins,  2  Swanst.  539;  Collins  v.  Prosser,  1  B.  &  C.  682; 
Whitcher  v.  Hall,  5  B.  &  C.  269 ;  Evre  v.  Bartrop,  3  Mad.  221  ;  3  Price,  214; 
7  Price,  223 ;  Archer  v.  Hall,  4  Bing.  464;  Ward  v.  Henley,  1  Y.  &  J.  285  ; 
Nisbetv.  Smith,  2  Bro.  C.  C.  .579;  Boultber  v.  Stubb,  18  Vez.  20;  Bank  of 
Ireland  V.  Beresford,  6  Dow.  P.  C.  236;  Rex  v.  Berrington,  2  Ves.  jr.  540; 
Samuel  v.  Howarth,  3  Mer.  273;  Calvert  v.  London  Dock  Companjr,  2  Keen, 
638;  Warre  v.  Calvert,  7  A.  &E.  143;  Bacon  v.  Chesney,  1  Stark.  N.P.C.  192; 
2  T.  R.  370 ;  2  Taunt.  206 ;  12  Jur.  283 ;  6  East.  507 ;  Clifton  v.  Walmsley,  5 
T.  R.  564  ;  7  T.  R.  676 ;  1  B.  &  P.  524;  10  B. &C.578;  8  B.  &  C.  36;  3M.& 
W.  208 :  3  M.  &  G.  258 ;  1  M.  &  W.  564. 
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found)  will  operate  as  a  discharge  of  the  defendant's  cove- 
nant, the  facts  stated  in  that  plea,  in  fact,  involving  the 
whole  question  between  the  parties. 

The  defendant  stands  bound  as  surety  for  Wm.  Dickson, 
and  a  great  portion  of  the  argument  was  directed  to  this 
position  of  the  parties.  It  is  quite  clear  upon  the  face  of 
the  instrument,  that  the  defendant  is  but  a  surety,  but  in 
my  opinion  that  fact  makes  no  difference  here,  whatever  it 
might  do  in  a  court  of  equity.  The  cases  cited,  where  bail 
are  discharged  by  reason  of  dealings  between  the  creditor 
and  principal  debtor,  and  cases  of  mercantile  guarantees, 
stand  upon  a  very  different  footing  from  the  present,  where 
the  defendant  has  entered  into  an  express  covenant.  In 
the  cases  relating  to  bail,  the  defendant  cannot  set  up  by 
plea  dealings  with  the  principal  as  a  discharge  of  the  bond, 
but  is  compelled  to  apply  to  the  court  upon  motion,  and 
the  court  entertains  the  motion,  either  on  the  ground  that 
the  statute  has  vested  equitable  powers  in  the  court  in  re- 
lation to  bail,  where  the  bail  has  become  such  by  recog- 
nizance, or  on  the  ground  that  the  court  will  exercise  a 
control  over  its  own  records. 

In  cases  of  guarantees,  I  mean  not  under  seal,  a  plea  may 
set  up  by  way  of  defence  that  which  in  law  is  as  binding 
as  the  instrument  sued  upon.  I  quite  accede  to  the  propo- 
sition, that  to  a  sealed  instrument  like  the  one  sued  upon, 
a  parol  agreement  with,  or  discharge  of  the  principal  debtor, 
cannot  be  set  up  by  way  of  plea  as  a  defence  by  the  surety 
in  an  action  on  the  covenant ;  and  so  far  as  the  plea  might 
be  considered,  as  disclosing  a  mere  parol  agreement  be- 
tween the  plaintiffs  and  the  principal,  in  effect  discharging 
the  surety,  I  think  it  would  fail. — See  Davey  v.  Prendergast, 
5  B.  &  Al.  187,  6  Mad.  124 ;  Bulteel  v.  Jarrold,  8  Price, 
467  ;  Cocks  v.  Nash,  9  Bing.  341 ;  Ashbee  v.  Pidduck,  1 
M.  &  W.  554 ;  West  v.  Blakeway,  2  M.  &  G.  729  ;  Moore 
V.  Bowmaker,  6  Taunt.  379  ;  Archer  v.  Hale,  4  Bing.  464 ; 
Aldridge  V.  Harper,  10  Bing.  118;  Samuel  v.  Howarth,  3 
Mer.  272  ;  Philpot  v.  Briant,  4  Bing.  717. 

The  case,  however,  turns  upon  a  different  principle  than 
whether  the  defendant,  as  surety  for  Wm.  D.,  is  discharged 
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by  reason  of  a  new  agreement  entered  into  between  the 
creditor  and  the  principal  debtor;  and  the  principle  is, 
whether  the  covenantees  have  done  an  act  which  prevented 
the  covenantor  from  performing  his  covenant.  Whether 
this  case  amounts  this,  must  depend  on  the  construction  to 
be  given  to  the  agreement.  It  is  contended  on  the  part  of 
the  defendant,  that  the  indebtedness  of  Wm.  D.  was  to  be 
ascertained  at  Quebec,  upon  sale  of  the  raft  there,  before 
the  1st  September,  if  sold  before  then,  but  at  that  time  at 
all  events,  and  that  defendant  and  Wm.  D.  bound  them- 
selves that  the  timber  should  be  taken  to  Quebec  ;  and  the 
defence  is,  that  by  the  act  of  the  plaintiffs  the  timber  was 
prevented  reaching  Quebec,  and  that  the  defendant  could 
not  perform  his  covenant ;  that  it  was  the  agreement  of  all 
parties,  that  the  timber  should  be  sold  in  the  Quebec  mar- 
ket, to  which  place,  the  defendant  and  Wm.  D.  bound 
themselves  it  should  be  conveyed  to  be  sold  by  the  plain- 
tiffs there  ;  and  because  the  plaintiffs  took  possession  of  the 
timber  at  By  town,  and  prevented  it  from  reaching  Quebec, 
they  have  themselves  discharged  the  defendant  from  per- 
forming his  covenant  respecting  the  payment  of  the  amount 
so  to  be  ascertained.  I  confess  I  was  not  free  at  first  from 
considerable  doubt,  whether  the  defendant  was  not  right  in 
this  position.  I  have  given  the  subject  all  the  care  and 
consideration  in  my  power  to  bestow  upon  it,  and  the  result 
finally  is,  that  I  am  unable  to  look  upon  the  agreement  in 
a  light  favorable  to  the  defendant,  so  that  the  facts  in  the 
plea  will  afford  him  a  defence  at  law.  If  the  defendant's 
covenant  that  the  advances  should  be  repaid  by  the  1st  of 
September,  were  contingent  upon  the  performance  of  the 
covenant  to  convey  the  timber  to  Quebec,  and  that  the  per- 
formance of  that  covenant^had^been  prevented  by  the  acts 
of  the  plaintiffs,  then  I  think  such  act  of  the  plaintiffs  might 
be  set  up  by  way  of  defence  at  law,  and  it  would  prevail. 
I  think  it  was  in  the  contemplation  of  all  the  parties  that 
the  timber  should  be  disposed  of  in  the  Quebec  market,  and 
it  is  but  fair  to  the  defendant  to  suppose  that  such  circum- 
stance perhaps  was  the  chief  consideration  with  him  in 
becoming  security  ;  for  he  might  have  been  willing  to  be 
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security,  knowing  the  timber  was  to  be  disposed  of  in  a 
particular  market,  and  to  be  disposed  of  by  the  plaintiflfs 
themselves,  w^hen  he  would  not,  under  other  circumstances, 
have  been  security.  It  appears  to  me,  however,  the  cove- 
nants about  the  conveyance  of  the  timber  to  Quebec  and 
the  sale  of  it  there,  and  that  for  repayment  of  the  advan- 
ces, are  separate  and  distinct,  and  not  so  interwoven  that 
the  defendant  can  plead  as  a  defence  at  law  the  prevention 
of  the  performance  of  the  one  (supposing  such  prevention 
to  have  taken  place),  as  a  reason  for  non-performance  of  the 
other. 

By  the  agreement,  Wm.  D.  bargained  and  sold  to  the 
plaintiffs  all  the  timber  he  had  then  got  out,  and  during 
the  winter  should  get  out  in  certain  limits,  provided  he 
should  on  or  before  the  1st  of  September,  if  the  timber 
be  not  before  then  sold  and  disposed  of  at  Quebec,  but  if 
sooner,  then  that  he  should  upon  the  sale,  well  and  truly 
pay  the  plaintiffs  all  sums  then  due  them,  or  w^hich  might 
become  due  for  advances.  The  defendant  and  Wm.  D. 
covenanted,  that  Wm.  D.  should  raft  the  timber  in  the  spring 
of  the  year,  to  supply  the  same  with  all  necessary  oars,  row- 
locks, withes  and  binders,  and  convey  the  raft  to  the  port 
of  Quebec  for  the  plaintiffs,  and  then  deliver  the  same  to 
them  or  their  agent,  with  authority  to  them  or  their  agent  to 
enter  upon  and  take  possession  thereof,  and  gave  permis- 
sion to  them  to  bargain  and  sell  the  same  in  the  Quebec 
market.  The  defendant  and  Wm.  D.  further  bound  them- 
selves, that  the  said  Wm.  D.  should  and  would,  at  the  times 
and  manner  limited  and  appointed  therefor,  and  in  the  pro- 
viso mentioned,  well  and  truly  pay  to  the  plaintiffs  all  and 
every  and  any  sum  or  sums  of  money  which  then  were  or 
should  become  due,  owing  and  payable  from  Wm.  D.,  for 
cash,  &c.,  advanced  or  to  be  adv^anced  ;  and  also,  that  Wm. 
D.  should,  on  the  sale  of  the  timber,  pay  the  plaintiffs  5  per 
cent,  commission. 

The  plaintiffs  have  laid  for  breach,  that  the  defendant 
hath  not  kept  his  covenant  in  this,  that  the  advances  were 
not  repaid  on  or  before  the  1st  September,  without  noticing 
the  covenant  to  convey  the  timber  to  Quebec,  or  the  proviso 
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that  the  instrument  should  be  void  upon  payment  out  of  the 
proceeds  of  the  sale.    I  think  the  plaintiffs  correct  in  doing 
so ;  and  it  seems  to  me,  if  the  defendant's  position  be  good, 
it  would  follow  that  the  plaintiffs  could  not  so  declare,  but 
would  be  obliged  to  allege  either  that  the  timber  had  not 
reached  Quebec,  or  had  not  been  sold  before  the  1st  Sep- 
tember.   No  time  is  specified  at  which  the  timber  should 
be  at  Quebec,  and  therefore,  the  defendant  and  Wm.  D., 
would  be  allowed  a  reasonable  time  to  convey  it  there  ;  and 
it  might  have  so  happened,  from  natural  causes  over  which 
they  could  have  exercised  no  control,  that  they  might  not 
have  been  able  to  have  rafted  any  of  the  timber  the  next 
spring,  and  the  timber  might  have  lain  hundreds  of  miles 
from  Quebec  for  a  whole  year,  in  which  case  the  defendant 
would  be  liable  to  be  called  on  for  payment.    The  defen- 
dant would  be  liable  to  the  plaintiffs  on  the  covenant  to 
convey  the  timber  to  Quebec,  if  Wm.  D.  had  not  taken  it 
there  in  a  reasonable  time,  as  well  as  upon  the  covenant 
for  repayment  of  the  advances ;  and  if  he  had  been  sued 
upon  that  covenant,  then  the  answer  that  plaintifis  prevented 
the  performance  of  it,  would  have  been  good.    The  indebt- 
edness of  Wm.  D.,  and  the  liability  of  the  defendant  upon 
the  covenantj^  did  not  depend  upon  the  contingency  of 
whether  the  timber  either  realized  or  should  be  sold  in  Que- 
bec ;  the  agreement  shews  upon  the  face  of  it,  the  parties 
must  have  so  understood  each  other  in  their  dealings.  The 
plaintiffs,  as  the  consideration  for  the  agreement  of  Wm.  D. 
and  the  defendant,  covenant  on  their  part  with  Wm.  D., 
that  they  will,  from  time  to  time,  and  in  proportion  as  he 
progresses  in  the  manufacture  of  the  timber,  rafting  and 
conveying  of  it  to  market,  make  advances  of  goods,  &c.,  to 
€00Z.  and  cash  to  600Z. ;  provided  always,  that  if  the  said 
Wm.  D.  and  the  defendant  should  and  would,  if  required 
so  to  do,  at  each  or  any  time  of  requiring  or  receiving  ad- 
vances, and  any  part  or  parts  thereof,  give  and  grant  to  the 
plaintiffs  their  acceptances  or  promissory  notes,  for  such 
portion  or  portions  as  should  be  from  time  to  time 
required  or   advanced,  and  payable  at  such  date  or 
dates,  time  or  times  and  places,  which  the  plaintiffs  might 


52 


queen's  bench,  trinity  term,   14  VIC. 


require.    The  liability  of  the  defendant  and  Wm.  D.  would 

be  ascertained  as  each  advance  was  made,  and  the  advan- 
ces were  to  be  continued,  not  only  for  the  manufacture  of 
the  timber,  but  also  for  whatever  was  necessary  for  the 
rafting  of  it  and  conveying  it  to  market ;  and  therefore  the 
defendant's  liability  was  in  no  way  dependent  upon  the 
contingency  of  the  timber  reaching  or  being  sold  in  Quebec. 
The  extent  of  that  liability  would  be  known  by  the  first 
September,  it  could  not  be  increased  beyond  that  time,  but 
might  be  diminished  by  the  proceeds  of  the  sale,  if  the  sale 
happened  before  that  time.  The  plaintiffs  had  it  in  their 
power  to  have  exacted  acceptances  or  promissory  notes  from 
the  defendants  for  advances,  from  time  to  time,  as  they 
were  made,  but  instead  of  taking  such  security,  they  seem 
to  have  relied  upon  the  defendant's  covenant ;  and  the  ex- 
tent of  liability  upon  that  covenant  I  do  not  see  depends 
upon  any  contingency  of  a  sale  to  be  made  of  the  timber, 
any  more  than  any  liability  of  the  defendant  would  have 
been  so  limited  upon  any  promissory  notes  or  acceptances 
which  they  might  have  given.  There  is  nothing  stated  in 
this  plea,  viewing  the  covenant  in  the  light  I  do,  which  has 
prevented  the  performance  of  it.  The  defendant  could  have 
paid  the  money  on  the  first  day  of  Septembej* ;  and  if  the 
plaintiffs^  conduct,  with  reference  to  the  property  in  question, 
has  prejudiced  the  defendant  in  any  way,  he  must  resort  to 
another  course.  The  utmost  that  can  be  said  of  the  defence 
is,  that  it  is  an  excuse  for  not  performing  of  the  covenant ; 
the  facts  stated  do  not  discharge  the  liability  of  performing. 

On  behalf  of  the  defendant  it  is  urged,  that  the  security 
given  is  but  a  mortgage,  and  that  if  the  defendant  had  paid 
before  the  1st  September,  there  having  been  no  sale,  or  had 
been  compelled  to  pay  the  sum  advanced,  Wm.  D.  or  the 
defendant  would  be  entitled  to  the  possession  of  the  pro- 
perty, as  upon  a  redemption ;  and  that  the  plaintiffs  by  their 
act  have  prevented  a  redemption,  and  placed  it  out  of  their 
power  to  comply  with  a  restoration  of  the  property  upon 
payment  being  made.  I  consider  this  still  but  the  same 
question,  as  before  stated,  though  somewhat  varied.  It  is 
true  the  plaintiffs  could  not  comply  with  the  established 
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rule,  that  upon  payment  of  the  mortgage  money,  if  defen- 
dant had  paid  it,  they  should  transfer  the  property  to  the 
surety ;  but  that  fact  only  affords  grounds  for  relief  in 
equity ;  it  does  not  prevent  a  suit  for  the  debt.  It  is  every 
day's  practice  to  see  parties  sustain  suits  at  law  to  recover 
properties,  which  in  equity  the  plaintiffs  are  not  entitled  to 
retain  by  reason  of  not  having  an  equitable  right  to  it. 
There  can  be  no  doubt  the  plaintiffs  are  not  in  a  position  to 
comply  with  the  requirements,  as  understood  to  exist  in 
cases  of  enforcing  a  security  against  a  surety ;  but  the 
question  is,  whether  that  position  affords  the  defendant  a 
ground  at  law  to  resist  the  claim.  The  defendant's  position 
seems  to  be,  that  the  rules  as  respects  sureties  are  the  same 
in  courts  of  equity  as  well  as  law,  and  that  what  would 
enable  a  defendant  to  resist  a  demand  in  equity  will  also 
avail  at  law.  It  would  appear  to  be  so  in  the  courts  in  the 
United  States.  Mr.  Chancellor  Kent,  in  King  v.  Baldwin 
and  another  (John.  Ch.  C.  557),  upon  a  bill  filed  to  restrain 
an  execution  on  a  judgment  in  an  action  at  law  upon  a  pro- 
missory note,  on  the  ground  that  the  security  was  discharged, 
says,  "  Perhaps  it  would  be  sufficient  to  rest  the  objection 
to  the  plaintiff's  claim  to  relief  here  on  the  trial  and  recovery 
at  law.  He  has  made  his  defence  to  a  recovery  on  the  note 
before  a  court  of  competent  jurisdiction,  upon  the  same  facts 
that  he  now  puts  forward,  and  that  defence  was  overruled 
as  insufficient.  It  was  observed  by  the  present  Chief  Jus- 
tice, in  delivering  the  opinion  of  the  Supreme  Court  in  the 
case  of  the  People  v.  Jansen  (7  John  R.  332),  that  there  was 
nothing  in  the  nature  of  a  defence  by  a  surety  to  make  it 
peculiarly  a  subject  of  equity  jurisdiction,  and  that  what- 
ever would  exonerate  the  surety  in  one  court  ought  also  in 
the  other.  The  facts  being  ascertained,"  he  observes,  "  the 
rule  must  be  the  same  in  that  court  as  in  the  Court  of  Chan- 
cery ;  and  this  was  undoubtedly  the  opinion  of  Lord  Lough- 
borough, in  the  cases  to  which  the  Chief  Justice  refers. 
But  the  cause  has  been  investigated  and  discussed  here 
upon  its  merits,  and  I  am  willing  to  consider  it  in  that 
light."  Mr.  Justice  Story,  in  his  work  on  Equity  Juris- 
prudence, in  the  note  to  sec.  325  says,  "  this  doctrine  does 
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not  seem  to  be  universally  adopted,  and  certainly  has  not 
been  acted  upon  in  England  to  the  extent  which  its  lan- 
guage seems  to  import." 

According  to  the  decisions  there  seem  to  be  two  classes 
of  cases  wherein  courts  entertain  jurisdiction  respecting 
sureties — one  where  the  courts  of  law  and  equity  exercise 
concurrent  jurisdiction,  and  the  other  where  the  sureties' 
defence  is  only  in  a  court  of  equity. — Greerside  v.  Benson, 
3  Atk.  248 ;  Ware  v.  Horwood,  14  Ves.  28  ;  Eyre  v.  Everett, 
2  Russ.  381  ;  Calvert  v.  Gordon,  7  B.  &  C.  809  ;  Gordon  v. 
Calvert,  4  Russ.  581,  2  Sim.  253  ;  Harrison  v.  Nettleship, 
2  Myl.  &  K.  423  ;  Mayhew  v.  Cricket,  2  Swan.  185 ;  Blake 
v.  White,  1  Y.  &  C.  420 ;  Davey  v.  Prendergast,  5  B.  &  A. 
187,  6  Mad.  124 ;  Pidcock  v.  Bishop,  3  B.  &  C.  605 ; 
Boaltbee  v.  Stubbs,  18  Ves.  20 ;  Rees  v.  Barrington,  2  Ves. 
jr.  540 ;  West  v.  Blakeway,  2  M.  &  G.  729. 

The  act  of  the  plaintiffs  may  have  diminished  the  value 
of  the  property,  and  so  far  as  the  defendant  is  concerned 
might  have  destroyed  his  right  in  and  to  it ;  but  that  is  a 
different  matter  from  doing  what  incapacitates  him  to  per- 
form his  covenant.  There  was  no  stipulation  for  anything 
to  be  done  by  the  plaintiffs,  nor  anything  to  be  inferred 
from  the  nature  of  the  agreement  as  necessary  on  their 
part,  in  order  to  the  completion  of  the  covenant  by  the  de- 
fendant, the  non  doing  of  which  could  in  law  excuse  the 
defendant.  The  disposal  of  the  property  mortgaged  by  the 
mortgagee,  or  the  sale  or  disposition  of  the  article  pledged 
by  the  pledgee,  cannot  entitle  the  defendant,  when  sued 
upon  his  covenant  for  payment  of  the  money,  to  defend  him- 
self at  law,  by  asserting  that  he  cannot  get  the  property 
back,  though  he  should  pay  or  be  compelled  to  pay ;  his 
remedy  in  such  case,  is  by  cross  action  for  the  damage  sus- 
tained, supposing  him  to  have  a  covenant  or  agreement  upon 
which  he  can  sustain  such  action,  or  by  application  to 
equity,  to  prevent  himself  from  being  made  liable  without 
having  the  equivalent  which  in  equity  he  should  have. 

I  can  discern  no  authority  for  supporting  a  defence  like 
the  present  at  law,  but  the  principles  derived  from  all  the 
cases  convince  me,  that  if  the  defendant  can  defend  himself 
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on  the  ground  alleged,  it  must  be  by  applying  it  to  an 
equitable  jurisdiction. 

Among  other  cases  I  may  refer  to  the  following. — Bow- 
maker  V.  Moore,  3  Price,  214  ;  Solley  v.  Moore,  8  Price, 
631  ;  Bank  of  Ireland  v.  Beresford,  6  Dow.  233  ;  Atwood 
V.  Banks,  2  Beav.  192  ;  Warre  v,  Calvert,  7  A.  &  E.  143  ; 
Calvert  v.  London  Dock  Company,  2  Jur.  62,  2  Kee.  638 ; 
Mcintosh  V.  Wyatt,  3  Hare,  672  ;  Harris  v.  Goodwyne,  2 
Scott  N.  R.  459,  2  M.  &  G.  405. 

I  think  that  judgment  should  be  entered  for  the  plain- 
tiffs non  obstante. 

As  respects  the  application  for  a  new  trial,  I  think  the 
rule  should  be  discharged,  for  if  the  defendant  be  not  entitled 
to  succeed  upon  the  4th  plea,  admitting  it  to  be  true,  he 
could  not  succeed  on  the  others. 

Per  Cur. — Rule  for  judgment  non  obstante  absolute,  and 
lule  for  a  new  trial  discharged. 


Doe  Snyder  v.  Masters  et  al. 

Statute,  of  Uses,  27  Henry  VIII.  ch.  10,  how  far  applicable  to  patents  from  tfie 
Crown — The  cestui  qui  use  being  a  lunatic,  how  far  a  use  could 
be  executed  in  his  heir  after  the  lunatic^s  death. 

The  Crown  granted  land  by  letters  patent  to  John  Snyder  in  trust  for  his  son 
Isaac  Snyder,  a  lunatic,  his  heirs  and  assigns  forever,  to  have  and  to  hold 
the  same  land  to  him  the  said  John  Snyder,  his  heirs  and  assigns  for  ever :" 
Held,  per  Draper,  J.  and  Burns,  J.  (Robinson,  C.  J.,  dissentiente),  that  this 
patent,  coming  as  any  other  mode  of  assurance  under  the  operation  of  the 
Statute  of  Uses,  27  Henry  8.  ch.  10 — if  it  did  not,  from  particular  considera- 
tions applying  to  the  lunatic  only,  vest  the  real  estate  in  him,  yet  that  it  never- 
theless created  a  use  which  on  the  death  of  the  lunatic  wq.s  executed  in  his  heir; 
and  that  therefore  a  deed  made  by  the  heir  after  his  death  would  be  valid  as 
against  a  deed  executed  by  the  grantee  of  the  crown. 

The  crown  in  1811  granted  the  land  now  in  question  by 
letters  patent  to  John  Snyder,  in  trust  for  his  son  Isaac 
Snyder  J  a  lunatic^  his  heirs  and  assigns  forever'^''  to  have 
and  to  hold  the  said  land  to  him  the  said  John  Snyder^  his 
heirs  and  assigns  for  ever. 

The  question  between  these  parties  turned  on  the  appli- 
cation and  effect  of  the  Statute  of  Uses,  27  Henry  VIII.  ch. 
10 ;  and  the  first  point  to  be  considered  was,  whether  a  grant 
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of  the  king  by  letters  patent  was  certainly  one  of  those 
conveyances  upon  which  the  statute  operates. 

2nd.  Whether  the  words  "  in  trust  for  "  instead  of  "  to 
the  use  of"  made  any  difference  in  executing  the  use. 

3rd.  Whether  there  was  anything  in  the  nature  of  the 
trus  (the  cestui  qui  trust  being  a  lunatic)  which  would 
make  it  improper  to  treat  it  as  a  trust  executed  by  the 
statute. 

4th.  Whether  the  use  was  executed  in  the  heir  of  the 
lunatic  after  the  lunatic's  death. 

The  provision  in  the  statute  is,  that  "  where  any  person 
thereafter  shall  happen  to  be  seized  of  any  lands,  &c.,  to 
the  use,  confidence  or  trust  of  any  other  person,  by  reason 
of  any  bargain^  sale,  feoffment,  fine,  recovery,  contract^ 
agreement,  will  or  otherwise,  by  any  manner  of  means  what- 
soever it  be,  in  every  such  case,  all  and  every  such  person 
and  persons  that  have  any  snch  use,  confidence  or  trust  in 
fee  simple,  fee  tail,  for  term  of  life  or  for  years,  or  other- 
wise, or  any  use,  confidence  or  trust  in  remainder  or  rever- 
sion, shall  from  thenceforth  stand  and  be  seized,  deemed 
and  adjudged  in  lawful  seizin,  estate  and  possession  of  and 
in  the  same  lands,  &c.,  to  all  intents,  constructions  and 
purposes  in  the  law,  of  and  in  such  like  estates  as  they 
had  or  shall  have  in  use,  trust  or  confidence  of  or  in  the 
same ;  and  that  the  estate,  right,  title  and  possession  that 
was  in  such  person  or  persons  that  were  or  hereafter  shall 
be  seized  of  any  lands,  &c.,  to  the  use,  confidence  or  trust 
of  any  such  person  or  persons,  be  from  henceforth  clearly 
deemed  and  adjudged  to  be  in  him  or  them  that  have,  or 
hereafter  shall  have,  such  use,  confidence  or  trust,  after 
such  quality,  manner,  form  and  condition  as  they  had 
before  in  or  to  the  use,  confidence  or  trust  that  was  in 
them." 

It  was  contended  that  by  the  force  of  these  words — "  in 
trust  for  his  son  Isaac  Snyder,  a  lunatic,  his  heirs  and 
assigns  forever,'^''  and  by  the  aid  of  the  Statute  of  Uses,  the 
legal  estate  passed  to  Isaac  Snyder — or  at  least  would  vest 
in  his  heirs  on  his  death,  if  from  a  particular  consideration 
regarding  him  personally  it  did  not  vest  in  him ;  and  if  this 
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was  so,  the  lessor  of  the  plaintiff  being  the  heir-at-law  of 
Isaac  Snyder,  would  be  entitled  to  the  possession — other- 
wise not. 

McDonald  for  the  plaintiff ;  Eccles  for  the  defendants. 

Cases  cited  :  2  Saund.  11,  note  17,  &  ib.  notes  q.  &  r.; 
2  Hare,  49  ;  5  Ea.  R.  162 ;  1  B.  &  C.  336,  342,  344 ;  3  B. 
&  Ad.  839;  3  B.  C.  C.  577 ;  6B.  &;C.  420;  2  B.  &  Ad. 
564 ;  4  A.  &  E.  582  ;  1  Q.  B.  R.  450  ;  Co.  Litt.  3  ;  Bac. 
Abr.  Church-wardens;  Gilbert  on  Uses,  note  by  Sugden, 
140;  Co.  Inst.  271. 

Robinson,  C.  J. — The  patentee  John  Snyder  cannot  be 
said  to  have  been  seized  to  the  use  of  Isaac  Snyder,  by 
reason  of  "  any  bargain^  sale^  feoffment^  fine^  recovery^ 
covenant^  contract^  agreement  or  will^''''  which  are  the  only 
assurances  specified  in  the  statute ;  but  though  the  patent 
is  something  different  from  any  of  these,  it  very  clearly 
comes  by  plain  grammatical  construction  within  the  words 
"  or  otherwise^  by  any  manner  of  means  whatsoever  it 
It  may  be  contended,  however,  that  there  are  several  legal 
principles  which  militate  against  grants  from  the  crown 
being  embraced  within  these  general  words,  being  assu- 
rances by  matter  of  record,  and  of  greater  dignity  than  most 
of  those  which  are  specified,  if  not  indeed  of  more  dignity 
than  any  of  them.  Then  there  is  the  maxim  that  the  king's 
rights  shall  not  be  barred  or  restrained  unless  he  be  spe- 
cially named.  At  common  law,  before  the  Statute  of  Uses, 
any  person  might  so  dispose  of  his  estate  as  to  vest  the 
legal  title  in  one  person,  and  the  use  or  beneficial  interest 
in  another.  It  might  be  his  wish  to  do  so,  and  until  the 
statute  was  passed  he  had  the  power.  At  present,  in  the 
case  of  an  individual  making  such  a  disposition,  his  inten- 
tion would  be  frustrated  by  the  statute,  which  annexes  the 
seizin  to  the  use,  and  instead  of  leaving  the  cestui  qui  use 
to  his  remedy  in  chancery,  if  he  should  be  obstructed  in 
the  enjoyment  of  his  beneficial  interest,  the  statute  gives 
him  the  complete  legal  seizin  as  well  as  the  equitable 
interest.  ^ 

It  may  be  argued  that  grants  by  the  king  not  being  enu- 
merated in  the  statute,  they  must  be  left  still  to  operate  as 
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at  common  law,  though  it  be  true  that  in  general  the 
crown  is  bound  by  the  words  of  a  statute  made  for  the 
maintenance  of  religion,  the  advancement  of  learning,  or 
the  support  of  the  poor — exceptions  which  do  not  include 
the  Statute  of  Uses.  And  it  may  be  remarked  further,  that 
many  of  the  reasons,  and  probably  those  which  chiefly 
moved  the  parliament  to  pass  that  act,  were  such  as  could 
not  reasonably  apply  in  the  case  of  grants  of  the  crown ; 
since  the  king  could  hardly  be  suspected  of  making  grants 
to  uses  craftily  to  the  prejudice  of  the  crown,  and  in  order 
to  defraud  it  of  its  prerogative  rights.  There  are,  however, 
many  good  reasons  given  for  passing  this  statute  and  con- 
tained in  the  preamble,  which  have  a  general  application, 
and  shew  it  to  be  that  kind  of  provision  against  fraud  and 
for  the  public  good  which  would  seem  to  entitle  it  to  be 
classed  among  those  acts  which  bind  the  crown,  though  the 
king  is  not  named  in  them. 

One  might  expect  to  find  something  expressly  said  upon 
the  subject  of  the  application  of  the  Statute  of  Uses  to  grants 
made  by  the  crown ;  but  1  have  not  found  the  point  any- 
where discussed — nothing  indeed  in  Saunder's  treatise  on 
uses  and  trusts,  or  in  C.  B.  Gilbert's  work,  except  a  reiter- 
ation without  comment  of  the  following  two  or  three  sen- 
tences, cited  from  Lord  Bacon's  reading  on  the  Statutes  of 
Uses,  page  66  :  "  The  king  (Lord  Bacon  says)  upon  his 
letters  patent  may  declare  a  use,  though  the  patent  itself 
implies  a  use  if  none  be  declared."  If  the  king  gives  lands 
by  his  letters  (patent)  to  J.  S.  and  his  heirs  to  the  use  of  J. 
S./or  lifCj  the  king  hath  the  inheritance  of  the  use  by  im- 
plication of  the  patent,  and  no  office  needeth,  "  for  implica- 
tion out  of  matter  of  record  amounts  ever  to  matter  of 
record."  "  If  the  king  give  land  to  J.  S.  and  his  heirs  to 
the  use  of  all  the  church-wardens  of  the  Church  of  Dale, 
the  patentee  is  seized  to  his  own  use  upon  that  confidence 
or  intent ;  but  if  a  common  person  had  given  land  in  that 
manner,  the  use  had  been  void  by  the  statute  23  Henry 
VIII.,  and  the  use  had  returned  to  the  feoffor  and  his  heirs." 

In  Lord  Bacon's  treatise  there  is  no  reference  to  au- 
thorities, and  no  reasoning  upon  the  passages,  which 
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suceeeding  writers  have  merely  cited  without  comment, 
and  without  referring  to  authorities  to  confirm  them.  The 
meaning  of  the  first  two  passages  is  plain  ;  but  they  do  not 
touch  the  question  whether  the  use  will  be  executed  in  the 
case  of  grant  by  letters  patent  made  to  A.  ''io  the  use  of  B ^''^ 
or  "in  trust  for  5,"  which  two  expressions  I  take  to  be  the 
same  in  effect  as  they  would  be  in  the  case  of  a  deed  inter 
partes,  or  in  a  will. 

To  say  that  the  king  may  by  letters  patent  declare  a  use, 
is  only  to  say  that  such  a  grant  may  be  made  as  has  been 
made  in  the  case  before  us ;  and  this  may  have  been  said 
without  any  refeience  to  the  statute  or  to  the  question 
whether  the  use  will  be  executed  under  its  provisions  being 
intended  or  thought  of. 

The  last  paragraph  I  suppose  is  to  be  taken  as  spoken  of 
a  queen  regnant  being  written  during  the  reign  of  Queen 
Elizabeth.  I  am  not  sure  that  I  fully  understand  its  import. 
If  the  case  in  which  the  point  had  been  decided  had  been 
referred  to,  we  might  have  seen  plainly  all  that  was  meant 
by  it,  and  the  date  of  the  decision  might  have  shewn  that 
nothing  could  have  been  said  in  it  with  any  reference  to 
the  Statute  of  Uses.  If  it  were  after  the  statute,  then  it 
would  be  a  case  in  which  it  had  been  determined  that  on 
a  grant  by  the  crown  to  one  person  to  the  use  of  others,  the 
estate  was  not  executed  in  the  cestuis  qui  use,  but  that  the 
grantee  held  it  to  his  own  use  in  trust  for  those  for  whose 
benefit  it  was  granted,  and  in  that  case  there  was  no  special 
trust  created,  but  a  mere  grant  to  J.  S.  to  the  use  of  the 
church-wardens  of  the  Church  of  Dale.  That  might,  how- 
ever, have  been  so  determined  on  the  ground  of  the  church- 
wardens not  being  a  corporation  for  the  purpose  of  taking 
real  estate,  but  for  taking  personal  estate  only — except  per- 
haps in  the  city  of  London  by  custom.  However,  the  case 
in  question  was  perhaps  of  an  older  date  than  the  Statute 
of  Uses,  in  which  case  nothing  can  have  been  said  in  it 
with  reference  to  the  statute  ;  and  so  it  could  not  be  mate- 
rial to  our  present  purpose.  It  serves  only  to  shew  this 
difference  of  a  trust  as  created  by  the  crown,  or  by  a  private 
person — namely,  that  when  it  is  of  a  nature  prohibited  by 
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statute,  it  may  be  void  in  the  latter  case  and  yet  not  void 
in  the  forraer,  on  the  principle  that  the  statute  in  question 
is  not  binding  upon  the  crown.  As  regards  that  point,  this 
passage  in  Lord  Bacon's  treatise  does  furnish  an  argument 
against  the  legal  estate  being  executed  in  the  cases  before 
us  ;  for  it  may  be  contended  that  the  principle  on  which 
the  statute  23  Henry  Vlll.  ch.  10,  was  held  not  binding  in 
regard  to  a  trust  created  by  the  crown,  woald  legally  apply 
to  shew  the  Statute  of  Uses  not  applicable  in  a  like  case. 

On  the  whole,  however,  though  1  have  felt  it  necessary  to 
state  the  difficulty  I  have  had  in  assuming  that  the  Statute 
of  Uses  applies  to  cases  of  uses  declared  in  letters  patent 
the  same  as  in  any  species  of  conveyance  between  subject 
and  subject,  yet  I  do  not  feel  safe  in  holding  that  it  does 
not.  I  should  have  been  glad  to  have  found  the  point  laid 
down  or  discussed  in  some  work  of  authority,  and  I  am 
surprised  that  1  do  not  see  it  anywhere  alluded  to ;  but  that 
may  be  because  the  comprehensive  words  of  the  statute 
have  not  appeared  to  leave  room  for  any  distinction  or 
exception. 

We  assume,  then,  that  where  the  crown  grants  land  to 
A.  to  the  use  of  B.,  the  use  will  be  executed  as  it  would 
if  declared  in  the  same  words  in  any  other  description  of 
assurance. 

Then  we  have  to  consider  what  there  is  peculiar  in  this 
case.  The  grant  is  made  to  John  Snyder  not  "/or  the  use 
of''  Jacob  Snyder,  but  "  in  trust  for  him.''''  This  is  a  mere 
difference  in  the  form  of  expression,  creating  no  difference 
in  the  effect  unless  where  the  trust  is  of  a  special  nature, 
requiring  something  to  be  done  by  the  trustee,  which  makes 
it  necessary  that  the  legal  estate  should  be  in  him.  If 
an  estate  would  be  executed  by  the  statute  as  a  good  use, 
it  would  be  equally  within  the  statute  if  limited  in  w^ords 
as  a  trust,  and  a  conveyance  "  to  A.  and  his  heirs  in  trust" 
would  be  executed  as  effectually  as  if  the  words  had  been 
to  the  use  of  B.  or  his  heirs.  In  Broughton  v.  Langley,  Ld. 
Raymond,  878,  this  was  expressly  laid  down,  and  the 
court  said  that  a  use  and  ti'ust  (as  to  the  words  them- 
selves) were  of  the  same  purport  as  to  the  execution  by  the 


DOE  SNYDER  V.  MASTERS  ET  AL. 


61 


Statute ;  for  that  if  a  man  makes  a  feoffment  in  fee  to  A. 
in  trust,  to  permit  B.  to  take  the  rents  and  profits,  this  will 
be  a  use  executed  as  well  as  if  A.  had  made  use  of  the 
word  use." 

Then,  is  the  nature  of  the  trust  in  this  case  such  as  would 
make  it  improper  to  treat  it  as  a  use  executed  by  the 
statute  ?  I  think  so — in  the  time  of  the  lunatic  at  least ; 
for  it  could  not  have  been  the  intent  of  the  grant  that  the 
patentee  was  to  allow  the  lunatic  himself  to  take  the  rents 
and  profits,  but  rather  that  out  of  the  rents  and  profits  the 
patentee  should  support  the  lunatic ;  and  this  gives  it  the 
character  of  a  special  trust  requiring  something  to  be  done 
by  the  trustee,  which  makes  it  necessary  that  the  legal 
estate  should  be  in  him.  The  lunatic  himself  could  not 
manage  the  estate  ;  and  as  he  would  be  incompetent  to 
make  leases  to  others,  the  object  of  the  grant  would  be 
defeated  if  he  took  the  fee.  I  consider,  therefore,  that  the 
use  was  not  executed  in  him,  upon  principles  which  there 
are  many  adjudged  cases  to  support. 

How  is  it  then  in  regard  to  the  heir  of  the  lunatic  ?  Was 
the  use  executed  in  him  when  the  necessity  ceased  of  the 
legal  estate  continuing  longer  in  the  grantee  ? 

The  special  case  does  not  state  all  particulars  which  it 
seemed  to  us  it  might  be  material  to  know  ;  but  on  enquiry 
made  since  the  argument,  we  have  been  put  in  possession 
by  the  counsel  of  facts,  which  we  take  as  admitted  on  both 
sides  unless  we  are  told  otherwise.  The  defendants,  it 
seems,  claim  under  a  deed  of  bargain  and  sale  made  by  the 
trustee  long  after  the  lunatic  had  died,  and  long  therefore 
after  the  estate  had  vested  in  the  heir  of  the  lunatic,  if  upon 
his  decease  the  estate  would  be  executed  in  his  heir  under 
the  statute. 

There  are  in  this  grant  no  limitations  of  estates  to  other 
parties,  as  in  the  cases  reported  in  3  B.  &  Al.  537 ;  5  E.  & 
R.  162  ;  3  B.  &  Ad.  839  ;  7  T.  R.  622,  433  ;  12  E.  &  R.  455  ; 
2  Taunton,  109  ;  2  T.  R.  444 ;  11  Ea.  R.  377  ;  3  B.  &  P. 
175  ;  6  T.  R.  289  ;  and  in  many  other  cases — but  simply  a 
grant  to  John  Snyder  and  his  heirs,  no  estate  being  limited 
in  the  grant  to  any  one,  upon  contingency  or  otherwise. 
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It  would  not,  follow  that  because  the  estate  is  granted  to 
John  vSnyder  a7id  his  heirs ^  he  must  inevitably  take  the  fee, 
if  he  took  anything;  the  contrary  has  been  often  decided, 
and  there  are  cases  which  shew  that  he  might  nevertheless 
hold  his  estate  in  fee  so  long  only  as  another  party  lived  ; 
and  that  if  the  same  instrument  contained  a  limitation  of 
the  use  to  another  after  the  death  of  a  prior  party  in  whose 
favor  a  trust  had  been  created,  and  if  such  latter  limitation 
were  not  in  the  nature  of  a  special  trust,  but  simply  to  the 
use  of  the  party,  then  the  statute  has  been  repeatedly  held 
to  execute  such  second  use,  notwithstanding  the  grantee 
had  held  the  legal  estate  under  a  deed  which  granted  it 
(as  this  patent  does)  to  him  and  his  heirs  to  the  uses  men- 
tioned. 

In  Barker  et  al.  v.  Greenwood,  4  M.  &  W.  429,  the  court 
state  the  general  rule  of  law  to  be,  that  wherever  there  is 
a  limitation  to  trustees,  although  with  words  of  inheritance, 
the  trustees  are  to  take  only  so  much  of  the  legal  estate  as 
the  purposes  of  the  trust  require.  In  Doe  dem.  Woodcock 
V.  Barthrop,  5  Taunton,  382,  the  same  principle  is  con- 
ceded. Both  these,  however,  were  cases  of  trusts  created 
by  will. 

In  the  case  before  us,  the  patent  creates  at  once  an  estate 
in  John  Snyder  and  his  heirs,  subject  to  what  I  take 
to  be  a  special  trust  in  favor  of  Isaac  Snyder  and  his  heirs, 
and  with  no  limitation  of  use  by  other  words  to  any  person. 

There  was,  doubtless,  no  use  executed  in  any  one  upon 
the  completion  of  the  patent,  if  it  could  not  be  executed  in 
the  lunatic,  who  was  then  living ;  and  there  is  no  express 
limitation  of  a  new  or  subsequent  use  to  be  executed  under 
the  statute.  This  being  the  case  too  of  a  grant,  and  not  a 
devise,  the  case  of  Colmore  v.  Tyndal,  2  Y.  &  Col.  622,  to 
which  I  particularly  refer,  strengthens  the  doubt  which  I 
entertain  of  the  propriety  of  holding  that  the  heir  of  the 
lunatic  had  the  legal  estate  vested  in  him  on  the  death  of 
his  ancestor  by  the  operation  of  the  Statute  of  Uses.  I  refer 
also  to  2  Saunder's  Reports,  11,  note  17  and  notes  q.  &  r., 
v/here  it  is  said  to  be  by  no  means  clear  how  far  the  doc- 
trine, that  whenever  an  estate  is  limited  to  a  person  j)ro- 
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fessedly  as  a  trustee,^  he  shall  (whatever  terms  may  be  used) 
take  only  the  estate  requisite  to  enable  him  to  perform  his 
trust,  is  applicable  to  trusts  created  by  deed;  and  I  should 
say,  a  fortiori^  not  applicable  to  trusts  created  by  letters 
patent,  which  give  to  the  trustee  an  estate  in  fee  by  express 
words  without  any  after  limitation. 

As  bearing  upon  the  question  whether  an  estate  could 
be  vested  in  the  lunatic  under  the  statute,  it  is  a  material 
consideration  that  there  is  a  condition  in  this  patent  that 
John  Snyder,  his  heirs  of  assigns  (which  contemplates 
alienation  by  him)  shall  within  three  years  build  a  dwel- 
ling-house on  the  land,  and  shall  reside  or  cause  some 
one  to  reside  there  for  a  year.  We  are  not  at  liberty 
to  treat  that  condition  as  one  by  which  nothing  is  meant, 
although  it  may  be  well  known  that  it  has  in  general  been 
treated  as  nominal ;  and,  taking  it  as  it  stands  in  the  patent, 
it  requires  that  the  patentee  should  for  some  years  at  least 
have  the  legal  estate. 

My  brothers,  I  believe,  have  come  to  the  conclusion  that 
the  patent  created  a  use  which  on  the  death  of  the  lunatic 
was  executed  in  his  heir,  if  it  could  not,  from  particular 
considerations  applying  to  the  lunatic  only,  have  vested  in 
him.  I  am  very  far  from  having  formed  a  confident 
opinion  to  the  contrary,  but  I  have  not  been  able  to  bring 
myself  satisfactorily  to  the  conclusion  that  John  Snyder 
was  not  seized  of  the  legal  estate,  and  so  enabled  to 
alienate  the  land,  subject  to  any  remedy  which,  according 
to  the  facts,  it  might  be  possible  to  obtain  in  equity.  I  do 
not  therefore  concur  in  awarding  the  postea  to  the  plaintiff ; 
because  it  should  only  be  on  a  clear  conviction  that  the 
defendants,  who  for  all  that  appears  were  the  bona  fide 
purchasers  for  value  from  the  patentee,  took  no  estate,  that 
they  should  be  dispossessed  of  the  estate  by  our  judgment, 
whatever  remedy  there  might  be  in  equity  against  the 
patentee  or  his  heir,  or  against  those  who  purchased  from 
him  with  notice  of  the  trust. 

Draper,  J. — I  have  felt  very  great  difficulty  in  coming 
to  a  conclusion  in  this  case.  As  has  been  observed  by  the 
Chief  Justice,  no  case  in  point  can  be  found— and  very  little 
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affording  an  argument.  I  shall  endeavour,  as  well  as  I  am 
able,  to  suggest  the  reasons  which  have  led  me  to  the  opin- 
ion, that  the  statute  executes  a  use  created  by  a  grant  from 
the  crown.  In  considering  this  question,  1  have  not  failed 
carefully  to  bear  in  mind  the  decisions  relative  to  where 
the  crown  is  or  is  not  bound  by  a  statute  though  not  named  ; 
for,  though  not  directly  governing  this  case,  they  have  some 
bearing  upon  it. 

That  the  King  cannot  stand  seized  to  an  use  is  clearly 
laid  down,  for  it  is  said  there  are  no  means  to  compel  him 
to  perform — he  cannot  be  obliged  to  execute  the  possession 
to  the  use  by  a  subpoena — since,  if  he  disobey,  he  cannot 
be  compelled  to  obedience  by  imprisonment. — Jenk.  195 
PI.  1.  Or,  because  all  the  lands  he  is  seized  of  he  holds 
jure  coroncB^  for  the  maintenance  and  support  of  his  crown 
and  dignity,  and  the  well  government  of  the  commonwealth, 
which  is  a  use  the  law  designed  him  pnmite ;  and  con- 
sequently, it  is  exclusive  of  all  other  uses.  Neither  can  it 
be  imagined  that  the  king  should,  in  point  of  honour,  stand 
seized  of  lands,  only  to  the  benefit  and  advantage  of  another, 
and  so  be  a  sort  of  bailiff  to  him.— Gilb.  on  uses,  170,  171. 

But  the  king  is  under  no  disability,  either  before  or  since 
the  statute,  to  become  cestui  que  use  ;  provided  it  be  by 
matter  of  record,  which  necessity  (of  being  by  record)  ap- 
plies equally  to  the  conveyance  to,  and  the  declaration  of 
uses,  when  they  were  by  separate  instruments. 

It  is  also  laid  down  as  a  general  proposition,  that  the 
king  may  by  his  letters  patent  "  declare  an  use,  though  the 
patent  itself  implieth  an  use,  if  none  be  declared." — Bacon 
on  uses.  And  further,  "  if  the  king  gives  lands  by  his 
letters  to  J.  S.  and  his  heirs,  to  the  use  of  J.  S.  for  life,  the 
king  hath  the  inheritance  of  the  use  by  implication  of  the 
patent,  and  no  office  needeth."  This  implication  arises 
from  the  use  being  declared  for  life  only,  and  the  remainder 
in  the  use  being  left  undisposed  of.  Here  the  grantee  has 
the  legal  estate  in  fee  vested  in  him,  but  to  a  use  declared 
to  himself  the  grantee  for  life,  and  the  use  in  remainder  in 
fee  vests  in  the  king  by  implication ;  and  in  such  case,  as 
it  seems  to  me,  the  statute  executes  the  use  both  for  life  and 
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in  remainder.  The  seizin  is  clearly  in  fee,  but  two  estates 
in  the  use  are  carved  out  of  this  seizin — one  to  the  grantee 
himself  of  the  land  for  life,  and  the  remainder  in  fee  by  im- 
plication to  the  king.  I  take  it,  the  use  limited  to  the 
grantee  shall  be  executed  by  the  statute  in  such  a  case,  for 
the  law  will  not  allow  of  fractions  of  estates,  and  I  am  un- 
able to  discern  why  the  use  in  remainder  should  not  equally 
be  executed  by  the  statute,  for  the  seizin  in  the  grantee  will 
feed  both  uses,  and  it  is  by  implication  from  the  patent 
itself  that  the  remaijQder  in  the  use  arises. 

Some  of  the  evils  complained  against,  and  to  remedy 
which  the  Statute  of  Uses  was  passed,  were  not  likely,  it  is 
true,  to  arise  through  grants  from  the  crown.  It  is  not  to  be 
supposed  that  the  crown  would  make  grants  for  the  purpose 
of  defending  its  own  right  of  primer  seisin,  wardship,  relief, 
&c.,  still  less  to  create  the  evils  recited  in  the  preamble  to 
the  statute.  But  the  other  mischief  referred  to,  as  arising 
from  putting  lands  into  use,  would  press  equally  whether 
the  conveyance  was  by  letters  patent  from  the  crown  or  by 
the  deed  of  a  subject  ;  ex.  gr.^  that  the  wife  would  be  de- 
frauded of  her  thirds — the  husband  of  his  tenancy  by  the 
courtesy— the  creditorof  his  extent.— Bacon's  Use  of  the  Law. 
A  grant  from  the  crown,  before  the  statute,  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  would  have  had.  this 
effect — and  will  have  it  since,  unless  the  use  is  executed  by 
the  statute. 

The  legislature  intended,  as  a  learned  writer  observes, 
that  every  beneficial  interest  in  the  way  of  a  trust,  for  the 
performance  of  which  the  subpoena  would  lie  against  the 
trustee,  and  where  the  old  use  or  legal  estate  was  not  either 
by  express  declaration  or  necessary  construction  vested  in 
him,  should  be  executed  by  the  statute. — Saunders'  Uses  and 
Trusts,  88.  In  our  case  the  grant  is  to  John  Snyder,  of,  &c., 
yeoman,  in  trust  for  his  son  Isaac  Snyder,  a  lunatic,  his 
heirs  and  assigns  for  ever.  It  is  agreed  that  these  words 
create  a  trust  for  the  lunatic,  and  one,  which  if  it  were  in 
the  deed  of  a  common  person,  and  no  question  as  to  the 
cestui  qui  trust  being  a  lunatic  arose,  would  be  executed 
by  the  statute. — See  Broughton  v.  Langley,  2  Salk.  679 ; 
i  VOL  vin. 
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Phillips  V.  Smith,  12  East.  455  ;  Doe  Leicester  v.  Briggs, 
2  Taunt.  109. 

The  only  ground  on  which  (assuming  the  Statute  of  Uses 
to  operate  on  a  grant  from  the  crown)  it  can  be  successfully 
contended  that  the  fee  vested  in  the  trustee,  so  as  to  enable 
him  to  dispose  of  it,  must  be  that  it  was  necessary  for  the 
purpose  of  the  trust,  and  that  where  such  necessity  is  appa- 
rent, the  courts  will  give  way  to  it,  construing  the  language 
of  the  deed  accordingly,  inferring  such  to  have  been  the 
intention  of  the  grantor,  because  otherwise  the  grant  would 
fail  of  its  object.  It  appears  to  me  that  the  intention  and 
consequent  exposition  must  all  arise  from  the  language  of 
the  grant,  and  that  unless  in  the  words  used,  the  intention 
and  necessity  appear  and  are  created,  the  exposition  con- 
tended for  cannot  take  place. 

This  rests  upon  two  grounds — first,  the  introduction  of 
the  word  "  lunatic," — second,  the  clauses  then  inserted  in 
every  crown  grant,  "  that  the  grantee  shall,  within  three 
years  from  the  date  of  the  bond,  build  upon  some  part  of 
the  land  granted  a  dwelling  house,  (he  the  said  grantee  not 
having  built,  or  being  in  his  own  right  lawfully  possessed 
of  a  house  in  the  province),  and  be  therein  or  cause  some 
person  to  be  therein  resident  for  one  year  next  ensuing  the 
building  of  the  same." 

As  to  the  words  "  a  lunatic,"  there  is  nothing  to  make 
void  a  deed  to  a  lunatic,  unless  he  should  in  an  interval  of 
sanity  disagree  thereto  and  waive  the  estate  thereby  con- 
veyed to  him.  In  this  respect  he  stands  on  the  same  footing 
as  an  infant ;  there  is  no  incapacity  to  take.  Then,  does 
the  use  of  these  words  import,  in  legal  construction,  a  power 
in  the  trustee,  who  must,  I  suppose,  for  a  similar  reason  be 
construed  to  be  appointed  the  committee  of  the  lunatic.  I 
cannot,  for  the  single  reason  that  the  cestui  qui  trust  is  stated 
to  be  a  lunatic,  find  myself  warranted  in  giving  such  a  con- 
struction to  this  grant,  any  more  than  I  should  if  he  were 
therein  described  as  an  infant.  The  statute  de  prcBrog. 
(17  Edw.  II.  ch.  10),  while  asserting  the  crown's  right 
duty  to  take  charge  of  a  lunatic's  lands  and  tenements,  ex- 
pressly provides  that  such  lands  and  tenements  shall  in  no 
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wise  be  aliened  ;  and  in  the  administration  of  this  prerog- 
ative, it  is  a  rule  never  departed  from,  not  to  change  nor 
suffer  to  be  changed  real  into  personal  property,  or  vice 
versa,  so  as  to  alter  the  succession  of  it. — 2  Vern.  192-3, 
I  am  fortified  in  my  view,  by  the  grant  being  made  in  trust 
for  the  lunatic,  his  heirs  and  assigns^  which  expresses  an 
intent  so  clearly  in  accordance  with  the  law  affecting 
lunatics  and  their  estates  that  I  have  no  difficulty  in  treat- 
ing, as  the  true  construction  of  the  patent,  that  the  cestui  qui 
trust  takes  a  fee  simple  so  far  as  the  exposition  of  it  is 
affected  by  the  introduction  of  the  words  "  a  lunatic." 

Then,  as  to  the  condition  of  building — I  should  very  re- 
luctantly give  so  great  force  to  it  in  this  patent,  believing,  as 
I  do,  that  compliance  with  it  never  was  treated  as  a  matter 
which  the  crown  ever  insisted  on  ;  and  I  think  I  am  relieved 
from  the  necessity  of  giving  any  effect  to  it  in  this  instance, 
by  assuming,  in  the  absence  of  anything  shewn  to  the  con- 
trary, that  the  lunatic  may  have  possessed  a  house  in  the 
province,  and  so  the  conditions  do  not  apply  ;  even  if  this 
were  not  the  case,  I  am  not  at  all  prepared  to  say,  that  oi 
other  grounds,  any  apparent  difficulty  from  this  condition 
may  not  easily  be  got  over. 

Concluding  then,  that  this  grant  comes  within  the  opera- 
tion of  the  Statute  of  Uses,  I  am  of  opinion  that  the  lessor  of 
the  plaintiff  is  entitled  to  recover  ;  and,  as  I  think  the  estate 
in  fee  simple  was  executed  in  the  lunatic,  the  question 
as  to  whether  the  construction  that  would  be  given,  in  re- 
spect to  devises  to  trustees  in  fee  for  lesser  estates,  or 
interests  in  the  cestui  qui  trusts,  is  applicable  and  can  be 
extended  to  deeds,  does  not  arise  ;  and  I  abstain  from  offer- 
ing an  opinion  on  a  question  of  so  great  importance,  with- 
out much  further  consideration  than  for  the  decision  of  this 
case  I  have  felt  necessary  to  give  it. 

Burns,  J.— -I  must  say  that  I  think,  under  this  patent, 
Isaac  Snyder  took  an  estate  in  fee,  and  consequently  his 
heir  at  law  is  entitled  to  recover. 

The  first  question  is,  whether  describing  Isaac  Snyder  as 
being  a  lunatic,  and  as  being  marked  a  U.  E.  by  the  In- 
spector General,  can  possibly  have  any  effect  upon  the 
construction  of  the  patent,  as  to  the  quantity  of  estate  he 
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would  take.  I  cannot  look  upon  these  words  as  in  any 
way  applicable  to  the  estate  in  the  lands,  but  they  are 
descriptive  of  the  person  who  was  to  receive  the  bounty  of 
the  crown.  Describing  the  cestui  qui  use  as  being  a  lunatic, 
does  not  operate  as  a  limitation  of  the  estate  ;  for  if  it  had 
such  operation,  a  question  would  arise  as  to  the  limitation 
of  the  estate  in  the  trustee — whether  it  should  be  for  the 
the  life  of  the  lunatic,  or  whether  it  should  be  only  until 
the  lunatic  recovered  from  the  lunacy.  The  person  being 
in  fact  a  lunatic  was  of  itself  no  reason  why  an  estate  should 
not  vest  in  him  ;  he  was  not  thereby  rendered  incapable  of 
taking  a  grant,  and  I  can  see  no  reason  why  describing 
him  to  be  such  should  have  the  effect  of  cutting  down  a 
legal  estate  in  the  premises,  if  otherwise  he  would  take 
a  legal  estate,  into  one  merely  equitable.  If  the  cestui  qui 
use  were  described  to  be  an  infant,'  or  a  married  woman, 
it  would  be  merely  descriptive  of  the  person,  and  describing 
the  person  to  be  a  lunatic  has  but  the  same  effect.  It  is 
possible  that  it  was  imagined  because  Isaac  Snyder  was  a 
lunatic  it  might  be  necessary  in  granting  the  lands  to  inter- 
pose a  trustee  with  a  view  to  the  disposition  of  the  lands 
for  his  benefit,  but  we  must  construe  the  grant  as  respects 
the  estate  by  what  intent  the  words  contained  in  the  deed 
import.  It  may  have  been  intended  to  limit  the  quantity 
of  estate  in  Isaac  Snyder  and  his  heirs  to  an  equitable  in- 
terest only  ;  but  to  effect  that,  it  was  necessary  to  have  used 
words  applicable  to  the  land  itself  or  the  estate  in  it. 

It  the  patent  be  read,  as  I  think  it  must,  as  being  a  grant 
to  John  Snyder  and  his  heirs,  in  trust  for  Isaac  and  his  heirs, 
there  can  be  but  one  question  upon  it,  and  that  is,  whether 
the  Statute  of  Uses  27  Hen.  VIII.  ch.  10,  will  operate  upon 
grants  from  the  crown  in  the  same  way  as  upon  the  con- 
veyance of  private  individuals.  The  statute  does  not  allude 
to  the  person  creating  the  estate,  or  making  the  conveyance, 
but  operates  upon  the  person  who  shall  be  seized  of  any 
lands  to  the  use,  confidence,  or  trust  of  any  other  person, 
and  so  operates,  whether  such  person  be  so  seized  by  reason 
of  any  bargain,  sale,  feoffment,  fine,  recovery,  contract, 
agreement,  will,  or  otherwise.  It  is  very  true,  the  crown 
cannot  be  supposed  to  commit  an  injury  as  respects  itself, 
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by  creating  a  trust,  and  the  presumption  is,  that  it  would 
not  do  so  as  respects  others,  and  might  therefore  be  sup- 
posed to  have  a  right  to  limit  an  estate,  or  create  a  trust 
in  grants  which  proceed  from  the  mere  bounty  of  the 
sovereign,  without  subjecting  the  letters  patent  creating 
such  to  the  same  construction  as  the  deeds  of  private  per- 
sons. The  crown  may,  as  an  individual  may,  declare  a 
trust,  and  may  do  so  directly  eo  nomine^  in  the  form  and 
terms  of  a  trust — or  may  indirectly,  by  expressing  an  inten- 
tion which  the  court  will  effectuate  by  means  of  a  con- 
structive trust ;  but  the  question  is,  whether  the  same  lan- 
guage, directly  or  indirectly,  is  not  to  be  used, or  appear  in 
the  one  case  as  in  the  other,  for  the  purpose  of  effecting  the 
object. 

The  object  of  the  legislature  was  to  extirpate  and  extin- 
guish uses  altogether,  no  matter  how  created,  except  such 
as  were  created  by  bargain  and  sale  enrolled,  and  there- 
fore the  act  is  made  to  operate  upon  the  person  seized.  The 
mischiefs  arising  from  uses  in  preventing  escheats  to  the 
crown  and  to  superior  lords,  were  not  the  only  mischiefs  to 
be  remedied.  Purchasers  could  not  be  assured  of  any  lands, 
nor  could  any  man  know  against  whom  he  should  bring 
his  action  or  have  his  execution ;  and  therefore,  to  the  in- 
tent that  the  king's  highness,  nor  any  of  his  subjects  may 
be  deceived  by  reason  of  such  trusts,  uses  or  confidence, 
the  act  was  passed.  I  construe  this  language  to  be  recip- 
rocal ;  the  king's  highness  was  not  to  be  deceived  by  limi- 
tations to  uses  by  his  subjects,  and  they  were  not  to  be 
deceived  by  such  limitations  by  the  king  or  any  one  else, 
and  therefore  the  statute  was  made  to  operate  on  the  per- 
son seized  of  any  lands. 

The  last  clause  of  the  act  refers  to  Wales,  and  the  words 
used  are  "  now  stand  or  be  seized,"  which  would  apply  \o 
patents  from  the  crown  then  in  existence,  as  well  as  to  any 
other  species  of  titles ;  and  it  shews  that  the  legislature  did 
not  expect  that  limitation  of  uses  should  continue  in  any 
way,  unless  in  the  excepted  case  of  a  bargain  and  sale 
enrolled. 

Per  Cur, — Postea  to  the  plaintiff. 
Robinson,  C.  J.,  dissentiente. 
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Pace  v.  Meyers. 

26th  rule,  H.  T.  13  Vic. — incipitur  of  declaration — necessity  of ,  in  signing  inter' 
locutory  judgment,  and  what  it  must  contain. 

By  the  26th  rule  of  Hilary  Term,  13  Vic,  an  incipitur  of  the  declaration  is 
necessary  to  the  regular  signing-  of  interlocutory  ludgnnent,  and  such  incijntur 
must  be  a  true  copy  aa  far  as  it  goes — where,  therefore,,  the  venue  in  the  de- 
claration was  "  District  of  Victoria,"  and  the  venue  in  the  incipitur  of  the 
judgment-roll  was  "  County  of  Hastings/'  the  court  set  the  judgment  aside 
as  irregular. 

A  plaintiff  is  not  at  liberty  to  go  on  and  assess  his  damages,  pending  a  summons 
to  set  aside  his  interlocutory  judgment,  and  after  it  is  returnable. 

On  the  part  of  the  plaintiff  a  rule  was  obtained  by  Crooks^ 
last  Easter  term,  calling  on  the  defendant  to  shew  cause 
why  the  order  of  the  Chief  Justice  of  the  Court  of  Common 
Pleas,  made  in  this  cause  in  May  last,  for  setting  aside  the 
interlocutory  judgment  which  had  been  entered,  should  not 
be  rescinded  on  leave  reserved  to  move  to  that  effect,  and 
on  doubts  expressed  by  his  lordship  on  making  the  said 
order. 

And  in  the  same  term  a  cross  rule  was  obtained  by  Eccles 
for  the  defendant,  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  in  this  cause,  obtained  at  the  last  assizes,  should 
not  be  set  aside  with  costs — on  the  ground  that  when  the 
record  was  entered  for  trial,  and  when  the  verdict  was  ren- 
dered, the  proceedings  in  this  cause  were  stayed  by  a  sum- 
mons, which  was  afterwards  made  absolute,  or  because  the 
interlocutory  judgment  had  been  set  aside,  or  for  a  new  trial 
on  the  merits  and  on  the  affidavits  and  papers  filed. 

The  rule  which  the  plaintiff  had  obtained  called  in  ques- 
tion the  propriety  of  the  order  made  by  the  Chief  Justice  of 
the  Common  Pleas,  setting  aside  the  interlocutory  judgment. 
It  was  done  without  costs,  because  the  point  on  which  the 
learned  Chief  Justice  determined  the  judgment  to  be  irre- 
gular was  a  new  one,  and  he  thought  doubts  might  fairly 
be  entertained  upon  it.  The  objection  was,  that  the  venue 
in  the  incipitur  of  the  judgment-roll  was  "  County  of  Has- 
tings," instead  of  being  "  District  of  Victoria,"  as  the  venue 
was  in  the  declaration  filed.  Between  the  filing  of  the  de- 
claration (11th  September,  1848)  and  the  signing  of  the 
judgment  (27th  April,  1850),  the  statute  12  Vic.  ch.  78, 
had  come  into  force,  which  abolished  the  division  into  dis- 
tricts, and  substituted  a  territorial  division  of  the  province 
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into  counties,  and  on  the  27th  April  it  was  proper  in  gene- 
ral to  adopt  the  new  designation  of  county  of  Hastings, 
whenever  the  district  of  Victoria  would  before  have  been 
made  use  of ;  but  the  objection  urged  was,  that  what  our 
26th  rule  of  Hilary  term  13  Vic.  required  was,  that  the 
incipitur  of  the  judgment  should  contain  an  incipitur  of  the 
declaration,  meaning  of  the  declaration  such  as  it  actually 
was  (and  properly  was)  at  the  time  it  was  filed,  and  not 
such  as  it  ought  to  have  been  if  filed  some  months  later. 
The  learned  judge  took  that  view  of  it,  it  seems,  affording 
however  to  the  plaintiff  an  opportunity  of  obviating  the  ob- 
jection on  terms,  if  he  chose  to  do  so  ;  this  was  declined, 
and  the  judgment  was  therefore  set  aside. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  differ  from  the  learned  Chief  Justice's  view 
of  the  objection.  The  26th  rule  was  no  doubt  in  force  when 
the  judgment  was  signed,  and  it  seems  to  make  an  incipi- 
pitur  of  the  declaration  necessary  to  the  regular  signing  of 
interlocutory  judgment,  whether  necessary  before  the  rule 
or  not,  because  it  requires  that  the  judgment  shall  be  signed 
in  the  margin  of  a  paper  containing  an  incipitur  of  the  de- 
claration, and  such  incipitur  ought  regularly  to  be  what  it 
professes  to  be — a  true  copy  so  far  as  it  goes. 

In  strictness,  therefore,  we  consider  the  ruling  of  the 
learned  Chief  Justice  right,  and  as  we  should  have  relieved 
at  any  rate  against  the  judgment  and  assessment  under  the 
circumstances,  and  where  so  large  an  amount  as  2,300/.  is 
concerned,  we  should  hardly  rescind  the  order  if  we  took 
another  view  of  the  point,  for  the  application  to  the  court 
is  nothing  in  effect  but  an  appeal  on  account  of  costs. 

We  think  the  judgment  was  moved  against  in  a  reason- 
able time,  and  at  any  rate  that  was  a  matter  for  the  consi- 
deration of  the  judge  before  whom  the  application  was 
made.  We  therefore  discharge  the  plaintiff's  rule,  and 
with  costs. 

It  is  not  necessary  then  to  discuss  the  defendant's  cross^ 
rule  for  setting  aside  the  assessment  of  damages,  except  as 
costs  are  concerned — for  the  assessment  must  of  course  fall 
with  the  judgment ;  and  we  think  we  cannot  do  otherwise 
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than  set  it  aside  with  costs,  for  we  consider  that  the  plaintiff 

was  not  at  liberty  to  go  on  and  assess  his  damages  pending 
the  summons  for  setting  aside  his  judgment,  and  after  it 
was  retm-nable.  I  refer  to  Sargent  v.  Brown,  2  Dowl.  N.  S. 
985  ;  5  Dowl.  564,  233  ;  2  Dowl.  N.  S.  985,  100. 

If  the  plaintiff  is  delayed  and  put  to  expense  by  his  pro- 
ceedings, it  will  have  arisen  from  the  impediments  uselessly 
thrown  in  the  way  of  the  administration  of  justice — by 
taking  a  rigorous  advantage  of  a  mere  misconception  of 
the  defendant,  in  treating  several  common  counts  as  one 
count — an  immaterial  blunder,  which  might  without  injury 
or  inconvenience  have  been  passed  over. 

Per  Cur. — Plaintiff's  rale  discharged,  with  costs.  De- 
fendant's rule  made  absolute,  with  costs. 


Darling  et  al.  v.  Corbett,  Sheriff. 

Case  against  ^Sheriff  for  not  seizing  goods  under  fi.fa. — charge  to  the  jury. 
On  the  18lh  of  May  the  Sheriff  received  A.'s  writ  of  plu.  fi.  fa.  against  B.'s 
goods,  returnable  on  the  11th  of  June. (Easter  Term),  upon  which  the  goods 
were  seized — on  the  Ist  of  June  following  B.  made  a  bill  of  sale  to  A.,  leaving 
out,  however,  a  few  small  articles,  of  which  no  notice  had  been  given  to  the 
sheriff— on  the  27th  of  July  C.'s  writ  of_^.  fa.  against  B.'s  goods  was  received 
by  the  sheriff.  Held  per  Cur.,  that  upon  these  facts — supposing  the  bill  of 
sale  to  be  bond  fide — C.  had  no  right  of  action  against  the  sheriff  for  not  seiz- 
ing B 's  goods  under  his  writ.  Held  also,  that  the  direction  of  the  learned  judge 
to  the  jury,  to  enquire  if  the  bill  of  sale  Vv^as  made  lor  valuable  consideration, 
and  bona  fide  intended  to  pass  the  property,  or  whether  it  was  merely  colora- 
ble— of  which  secrecy  and  the  absence  of  change  of  visible  possession  and 
ownership  afforded  indications  ;  and  that  if  they  sustained  the  bill  of  sale  as 
valid,  it  operated  as  a  satisfaction  and  discharge  of  A.'s  fi.fa.  from  the  day  of 
its  execution — and  that  then  the  plaintiff  (C.)  must  fail  on  his  first  count,  alleg- 
ing the  seizure  of  A.'s  goods  under  C.'s  writ ;  and  that  the  only  question  would 
be  on  the  second  count  for  not  seizing  the  articles  omitted  from  the  bill  of  sale — 
as  to  which  they  were  told,  that  in  the  absence  of  any  direct  notice  to  or 
knowledge  in  the  sheriff  of  such  goods,  they  must  say  whether  he  had,  as  to 
them,  been  guilty  of  any  want  of  reasonable  diligence  in  the  execution  of  the 
plaintiff's  (C.'s)  writ — was  correct — and  that  the  finding  of  the  jury  in  the 
sheriff's  favor  could  not  be  disturbed. 

Case  against  the  defendant  as  sheriff,  for  a  false  return. 
The  first  count  alleged  a  seizure  of  the  goods  of  Chas.  W. 
Jenkins,  the  execution  debtor.  The  second  count  charged 
that  there  were  goods  of  Jenkins'  which  the  sheriff  ought  to 
have  seized,  but  did  not. 

Pleas  : — 1st.  Not  guilty  to  the  whole  declaration. 

2nd.  To  the  first  count,  denying  the  seizure. 

3rd.  To  the  second  count,  denying  that  there  were  goods 
of  Jenkins  which  ought  to  be  seized. 
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The  trial  took  place  at  the  Spring  Assizes  at  Kingston, 
before  Draper,  J.  The  plaintiffs  put  in  a  ji.  fa.  issued  by 
them  against  the  goods  of  Chas.  W.  Jenkins — issued  9th 
June,  1849,  and  received  by  defendant  on  the  27th  of  the 
same  month,  indorsed  to  levy  45/.  19s.  M. 

It  appeared  that  the  defendant  had,  on  the  18th  of  May 
previous,  received  a  pluries  Ji.  fa.  at  the  suit  of  John 
Counter,  against  the  goods  of  Jenkins,  indorsed  to  levy 
2,747/.  5s.  2c?.,  &c.,  on  which  Jenkins's  goods  were  seized. 
This  writ  was  returnable  on  the  first  of  Easter  term,  1849 — 
11th  June.  The  sheriff  took  a  bond,  as  was  said,  that  the 
goods  should  be  forthcoming  when  called  for — but  no  such 
bond  was  proved  at  the  trial.  The  goods  remained  in  Jen- 
kins's shop  and  house  after  the  seizure,  on  the  execution  of 
Counter. 

Upon  the  1st  June,  1849,  Jenkins  executed  to  Counter  a 
bill  of  sale,  reciting  an  agreement  with  his  creditors  to 
accept  10*.  in  the  pound,  and  that  Counter  had  assumed 
the  payment  of  such  composition,  amounting  to  1,700/. ; 
that  Jenkins  was  indebted  otherwise  to  Counter  in  about 
7,000/.,  and  selling  to  Counter  "  all  the  stock  in  trade,  shop 
and  office  and  house  furniture,  notes,  bills,  books  of  account 
of  him  the  said  Charles  William  Jenkins,  as  contained  in 
a  certain  stock  book  and  list  thereof,  in  which  the  parties 
to  these  presents  have  signed  a  memorandum  enumerating 
the  same,"  habendum^  "  all  and  singular  the  goods  and  chat- 
tels above  bargained  and  sold,  or  mentioned  or  intended  so 
to  be,"  to  Counter. 

On  the  same  day.  Counter  being  about  departing  to  Eu- 
rope, appointed  under  seal  Jenkins  his  attorney,  with  very 
full  and  general  powers.  Before  leaving  for  England, 
Counter  bargained  with  one  Henry  Holland  to  sell  him  the 
stock  in  trade  of  Jenkins,  but  the  purchase  could  not  be 
finally  completed  until  the  stock  was  taken.,  which  was  not 
done  until  about  the  beginning  of  September.  In  the  mean- 
time goods  were  sold  by  Holland  in  the  shop,  the  proceeds 
of  which  he  paid  over  to  Jenkins,  during  Counter's  absence, 
dealing  with  Jenkins,  as  he  swore,  as  Counter's  agent. 

It  appeared  that  on  the  17th  July,  1849,  a  notice  was 
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served  on  the  shcrifT,  by  the  attornies  for  Counter,  respect- 
ing the  goods — saying,  they  understood  that  several  execu- 
tions had  lately  been  placed  in  his  hands  against  the  goods 
of  Jenkins,  and  informing  the  sheriff  that  on  1st  June,  1849, 
Jenkins  had  executed  an  assignment  in  Counter's  favour, 
of  all  his  effects,  stock  in  trade,  &c.,  he  being  a  large  cre- 
ditor and  having  become  security  to  the  majority  of  Jenkins's 
creditors  ;  that  the  business  was  being  wound  up  for  Coun- 
ter's benefit — he  receiving  the  proceeds  of  the  sale  as  they 
were  made, — and  that  the  assignment  had  been  received 
by  Counter  in  discharge  of  his  execution  then  in  the  she- 
riff's hands.  Counter's  attornies  afterwards  paid  the  sheriff 
121.  105.  as  his  fees  and  allowance  on  this  fi.  fa. 

On  the  defence,  both  Counter  and  Jenkins  were  examined, 
and  proved  the  bill  of  sale  was  founded  on  valuable  consi- 
deration, and  that  Counter  had  paid  or  become  liable  for  the 
composition  stated ;  but  in  cross-examination  of  Jenkins, 
the  plaintiffs'  counsel  elicited  that  there  were  several  articles 
of  his  household  furniture,  amounting  in  value  altogether 
to  between  15Z.  and  20/.,  which  were  not  enumerated  speci- 
fically in  the  list  referred  to  in  the  bill  of  sale. 

The  plaintiffs'  counsel  contended  that  the  goods  having 
been  seized  by  the  sheriff  on  the  18th  of  May,  under  Coun- 
ter's writ,  remained  in  his  hands,  and  that  the  plaintiffs' 
writ  attached  on  them  subject  to  the  first  execution,  and 
that  at  all  events  he  was  entitled  to  recover  the  value  of  the 
small  articles  mentioned  as  not  covered  by  the  bill  of  sale. 

The  jury  were  directed  to  enquire  if  the  bill  of  sale  was 
made  for  valuable  consideration,  and  bona  fide  intended  to 
pass  the  property,  or  whether  it  was  merely  colorable,  of 
which  secresy  and  the  absence  of  change  of  visible  posses- 
sion and  ownership  afforded  indications  ;  if  they  sustained 
the  bill  of  sale  as  valid,  that  it  operated  as  a  satisfaction 
and  discharge  of  Counter's  fi.  fa.  from  the  day  of  its  exe- 
cution, and  then  the  plaintiff  must  fail  on  the  first  count ; 
and  the  only  question  would  be  on  the  second,  for  not  seiz- 
ing the  articles  omitted  from  the  bill  of  sale — as  to  which 
they  were  told,  that  in  the  absence  of  any  direct  notice  to 
or  knowledge  in  the  sheriff  of  such  goods,  the  jury  must 
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say  whether  he  had,  as  to  them,  been  guilty  of  any  want  of 
reasonable  diligence  in  the  execution  of  the  plaintiffs'  writ. 
The  jury  found  for  the  defendant. 

In  last  term,  Smithy  Q.  C.  moved  to  set  aside  this  verdict, 
as  contrary  to  law  and  evidence,  and  for  misdirection  ;  he 
cited  Carlisle  v.  Gardiner,  4  Scott. 

A.  Campbell  shewed  cause. — 4  U.  C.  R.  295. 

Robinson,  C.  J.,  delivered  the  judgment  of  ^he  court. 

We  are  all  of  opinion  that  there  is  no  good  ground  for 
setting  aside  this  verdict ;  that  the  case  went  to  the  jury 
with  a  correct  charge,  and  that  the  verdict  is  in  accordance 
with  the  evidence. 

It  is  very  clear  that  Mr.  Counter's  claim  was  a  legal 
and  just  one  ;  and  it  was  far  greater  than  could  be  satisfied 
by  any  such  transfer  or  security  as  the  one  given  to  him. 
His  execution  was  prior  to  this  plaintiff's,  and  was  for  a 
very  large  sum — much  more  than  could  have  been  made  by 
the  sale  of  the  goods  seized  under  it.  The  assignment  of 
those  goods  made  afterwards  was  shewn  to  have  been  made 
bona  fide  and  openly,  with  nothing  that  we  can  see  to  throw 
suspicion  upon  it.  Having  obtained  it,  he  abandoned  his 
execution,  which  otherwise  would  undoubtedly  have  co- 
vered all  the  goods  and  left  this  plaintiff  in  no  better  situa- 
tion than  he  is  now. 

The  only  question  that  I  imagined  there  could  be  on  the 
argument,  was  whether  the  case  of  Carlisle  v.  Gardiner, 
4  Scott,  which  the  plaintiffs'  counsel  seemed  much  to  rely 
upon,  could  on  any  ground  militate  against  this  verdict* 
We  have  examined  it,  and  do  not  find  that  it  does. 

When  the  plaintiffs'  writ  went  to  the  sheriff  all  had  been 
assigned  to  Counter  bona  fide  and  for  value  some  weeks 
before.  The  horses,  about  which  some  question  was  raised, 
were  in  the  inventory,  and  were  actually  transferred  to 
Counter  and  delivered  to  him  before  the  writ  came  ;  though 
the  language  of  the  bill  of  sale  itself  might  not  include 
them,  still  they  were  in  fact  made  over  to  him.  It  was  no 
negligence  in  the  sheriff  not  seizing  them  or  any  other 
trifling  article  accidentally  left  out  of  the  inventory,  of 
which  he  had  no  knowledge,  and  which  were  not  pointed 
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out  to  him.  The  jury  at  any  rate  have  determined  the 
question  of  negligence,  and  on  a  proper  direction. 

^  Per  Cur. — Rule  discharged. 


Jean  B.  Baby  v.  Charles  Baby. 

Liability  of  deputy^  surety  to  Treasurer  of  Western  District — its  extent,  an 
depending  on  the  change  in  the  Treasurer's  mode  oj  appointimnt  to  office. 

A.  became  surety  to  B.,  the  treasurer  of  the  united  counties  of  Essex,  &c.,  for 
the  due  accounting,  &c.,  by  C,  as  deputy  treasurer,  while  he,  B.,  continued 
in  his  said  office.  C.  received  monies  for  which  he  did  not  account,  and  B. 
sued  A.  upon  the  bond.  B.  held  his  commission  as  treasurer  from  the  gov- 
ernment from  the  execution  of  the  bond  to  the  10th  October  1846;  and  from 
that  time  to  the  16th  of  August  1849,  in  consequence  of  a  change  made  in  the 
mode  of  appomlment,  he  held  his  office  under  an  election  of  the  Municipal 
Council  of  the  Western  District:  Held,  per  Cur.,  upon  these  facts,  that  B. 
could  sustain  his  action  against  the  surety  A. — 1st,  without  proof  in  the  first 
instance  that  he  had  actually  paid  the  money  himself  which  his  deputy,  C,  had 
misspent;  and  secondly, that  the  surety  was  liable  during  the  whole  time  the 
deputy  was  serving  in  the  treasurer's  office,  without  reference  to  the  mode  of 
the  treasurer's  appointment. 

The  plaintiff  sued,  describing  himself  as  treasurer  of  the 
united  counties  of  Essex,  Kent  and  Lambton,  on  a  bond 
made  by  the  defendant  26th  March  1842,  in  the  penalty  of 
£1000. 

The  condition  was  set  out  by  the  defendant  on  oyer,  and 
it  was  recited  in  it  that — "  Whereas  William  R.  Wood,  of 
&c.,  has  been  employed  in  the  office  of  the  said  J.  B.  Baby 
as  treasurer  heretofore,  and  whereas  the  said  Charles  Baby 
agreed  at  that  time  and  now  for  the  said  William  R.  Wood 
for  the  due  performance  of  the  duties  thereof,  and  for  the 
proper  custody  of  the  same,  and  rendering  a  true  account 
of  monies  belonging  to  the  said  office  of  treasurer,  and  the 
due  payment  of  the  same  to  all  persons  who  may  be  entitled 
to  the  same,  and  the  said  treasurer.  Now  the  condition 
of  this  obligation  is  such,  that  if  the  above  bounden  Charles 
Baby,  his  heirs,  executors  and  administrators,  shall  well 
and  truly  indemnify  and  save  harmless  the  said  J.  B.  Baby, 
or  his  said  office  of  treasurer,  from  all  misfeazance,  mal- 
feazance  and  wrong  doings  of  the  said  William  R.  Wood 
in  the  said  office,  and  for  all  monies  which  he  may  be 
accountable  for,  whether  the  same  are  now  done  or  to  be 
done,  but  those  which  were  committed  by  the  said  William 
R.  Wood  ever  since  he  has  been  in  the  custody  of  the  said 
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office  of  treasurer  aforesaid,  and  of  the  monies,  matters  and 
things  thereunto  belonging,  so  that  he,  the  said  treasurer, 
shall  be  kept  free  from  all  incumbrances,  blame,  damage 
and  loss  by  any  act  or  acts  of  the  said  William  R.  Wood 
in  the  said  office  now  or  hereafter,  then  this  obligation  to 
be  void  ;  otherwise,  &c." 

And  the  defendant  pleaded  that  the  said  office  of  treasurer 
in  the  said  writing  obligatory  mentioned,  was  the  office  of 
treasurer  of  the  Western  District ;  and  that  the  plaintiff 
remained  and  continued  as  such  treasurer  from  the  time  of 
the  making  of  the  said  writing  obligatory  until  and  at 
the  10th  of  October,  1846,  and  that  during  all  that  time, 
and  until  the  said  10th  of  October  1846,  and  no  longer,  the 
said  William  R.  Wood  continued  in  the  office  of  the  plain- 
tiff as  such  treasurer  as  aforesaid  ;  and  the  defendant  says 
that  the  plaintiff  hath  not  at  any  time  since  the  making  of 
the  said  writing  obligatory  and  condition  thereof,  hitherto 
been  in  anywise  damnified  by  reason  or  means  of  any 
matter  or  thing  in  the  said  condition ;  and  this,  &c. 

The  plaintiff  replied,  that  he  was  not  only  treasurer  to 
the  10th  of  October  1846,  but  was  also  from  that  day  con- 
tinually to  the  16th  of  August  1849  treasurer  of  the  said 
Western  District,  and  that  during  all  that  time,  from  the 
making  of  the  said  writing  obligatory  to  the  said  16th  of 
August  1849,  the  said  William  R.  Wood  continued  acting 
in  the  office  of  the  plaintiff  as  such  deputy  of  the  plaintiff, 
as  in  the  said  bond  mentioned  ;  and  that  while  the  said 
William  R.  Wood  so  remained  and  continued  in  the  office 
of  the  plaintiff  as  such  deputy  as  aforesaid,  on  divers  days, 
&c.,  between  the  making  of  the  said  writing  obligatory  and 
the  16th  day  of  August  1849,  the  said  William  R.  Wood, 
as  such  deputy  treasurer,  and  so  acting  in  the  office  of  the 
plaintiff  as  such  treasurer  as  aforesaid,  had  received  and 
took  from  divers  persons  divers  large  sums  of  money,  in  the 
whole  amounting  to  3000Z.,  &c.,  and  then  converted  the 
same  to  his  own  use,  and  did  not  pay  or  account  for  the 
same  or  any  part  thereof,  and  the  same  still  remains  due 
and  unpaid  to  the  plaintiff;  and  this,  &c. 

The  defendant  rejoined,  that  the  plaintiff,  at  the  making 
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of  the  writing  obligatory  was  the  treasurer  of  the  Western 
District,  holding  his  office  under  a  commission  issued  to 
him  by  his  late  Majesty  William  IV.,  and  continued  to  hold 
the  said  office  under  such  comniission  from  thence  till  the 
10th  of  October  1846,  as  in  the  said  plea  mentioned;  and 
averred  that  Wood  duly  accounted  for  and  paid  over  all 
monies,  &c.,  received  during  that  time  ;  and  that  under  a 
statute  passed  in  the  9th  Vic,  entitled,  &c.,  the  said  com- 
mission on  the  10th  of  October  1846  ceased  and  deter- 
mined ;  and  that  plaintiff  was  then  duly  elected  by  the 
Municipal  Council  of  the  Western  District  treasurer  of  the 
Western  District,  and  by  virtue  of  the  said  statute  and  the 
said  election  continued  treasurer  from  the  said  10th  of 
October  1846  to  the  said  16th  day  of  August  1849,  and 
under  no  other  authority  or  commission  whatever;  and 
that  the  said  William  R.  Wood  continued  as  such  deputy 
treasurer  of  the  said  district,  under  the  plaintiff  as  such 
treasurer,  under  and  by  virtue  of  a  new  appointment  of  the 
said  William  R.  Wood  as  such  deputy  treasurer,  made  by 
the  plaintiff  on  the  said  10th  of  October  1846,  and  under 
and  by  virtue  of  no  other  authority  or  commission  what- 
ever ;  and  this,  &c. 

The  plaintiff  surrejoined  that  the  said  William  R.  Wood 
did  not  well,  truly  and  faithfully  account  for  and  pay  over 
to  the  plaintiff,  as  treasurer  as  aforesaid,  all  monies  received 
by  the  said  William  R.  Wood  in  the  said  office  of  treasurer, 
or  as  such  deputy  treasurer  as  aforesaid,  from  the  day  of 
the  date  of  the  said  writing  obligatory  until  the  10th  of 
October  1846  ;  nor  did  the  said  William  R.  Wood  continue 
as  such  deputy  treasurer,  under  the  plaintiff  as  such  trea- 
surer, from  the  10th  of  October  1846  to  the  16th  of  August 
1849,  under  and  by  virtue  of  a  new  appointment  of  the  said 
William  R.  Wood,  as  such  deputy  treasurer,  made  by  the 
plaintiff  on  the  said  10th  of  October  1846  ;  and  this,  &c. 

It  was  proved  on  the  trial  that  Mr.  Wood  had  conducted 
the  business  of  the  office  of  treasurer  from  the  time  the 
plaintiff  was  first  appointed  to  the  16th  of  August  1849, 
when  Wood  absconded,  leaving  a  deficit  in  his  accounts  to 
the  amount  of  more  than  2000/.     Wood  was  during  that 
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time  serving  on  a  salary  of  50?.,  paying  to  the  plaintiff  his 
legal  per  centage  on  monies,  deducting  his  own  salary. 

Some  receipts  for  taxes  paid  on  lands  had  been  brought 
in  since  he  absconded,  which  were  found  not  to  have  been 
credited—one  dated  January  1845  for  97/.— another  12th 
November  1847  for  9U.  75.  2t/.— another  11th  January  1845 
for  5Z.  Os.  4d.— another  1st  December  1845  for  41.  Ss.  O^d, 
There  was  also  collected  for  the  Lunatic  Asylum  257/. 
19.5.  llcZ.  not  accounted  for,  of  which  203Z.  Is.  9|c?.  was 
received  before  1846,  and  the  remainder  afterwards.  Also 
88Z.  charged  before  1846  as  remitted  to  the  Receiver  Gen- 
eral, but  not  acknowledged  to  have  been  received. 

It  was  admitted  that  up  to  the  10th  of  October  1846  the 
plaintiff  acted  as  treasurer  under  his  appointment  by  the 
Crown;  and  that  on  the  10th  of  October  1846  he  was 
elected  treasurer  by  the  municipal  council,  and  continued 
to  act  as  such  to  the  3rd  of  January  1850,  and  that  Wood 
acted  as  clerk  in  the  office  under  and  for  the  plaintiff  from 
the  time  of  the  plaintiff's  first  appointment  by  the  govern- 
ment up  to  the  17th  August  last. 

It  was  contended  that  the  defendant's  liability  under  his 
bond  ceased  on  the  10th  of  October  1846,  when  the  plain- 
tiff's commission  ceased ;  and  was  not  revived  upon  the 
plaintiff's  election  to  the  office  by  the  municipal  council. 

It  was  contended,  also,  that  the  books  kept  by  Wood  and 
in  his  writing  were  not  legal  evidence  to  charge  the  de- 
fendant— which  objection  was  overruled.  The  learned 
judge  recommended  a  verdict  for  the  plaintiff  for  the  penalty 
of  the  bond — lOOOZ.,  with  leave  to  the  defendant  to  move 
to  reduce  it  to  735/.  13s.  3rf.,  if  the  defendant  should  be 
held  liable  only  for  defalcations  up  to  10th  October  1846. 

The  verdict  was  so  rendered,  and  a  rule  nisi  was  obtained 
by  Cameron^  C,  for  a  new  trial  on  the  law  and  evidence, 
and  for  misdirection.  He  cited  18  L.  Jl.  153  Exch. ;  12 
Ea.  R.  400  ;  3  M.  &  R.  502  ;  9  B.  &  C.  35  ;  2  Bing.  35 ; 
1  M.  &  W»  386,  390 ;  6  Q.  B.  R.  514 ;  7  C.  &  Fin.  572 ; 
Ch.  on  Contracts,  6th  American  edition,  522. 

Vankoughnet  shewed  cause ;  he  relied  upon  3  Exch.  R* 
381. 
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Upon  the  argument  of  the  rule  nisi  for  a  new  trial,  the 
misdirection  insisted  on  was  the  not  directing  the  jury  that 
the  plaintiff  was  bound  to  shew  an  actual  damage  sus- 
tained by  himself  in  consequence  of  the  default  of  Wood, 
and  could  recover  only  for  the  damage  so  sustained,  and 
that  at  all  events  upon  the  pleadings  and  evidence  the 
plaintiff  could  only  recover  for  monies  received  up  to  10th 
October  1846,  while  the  plaintiff's  tenure  of  office  con- 
tinued under  his  commision  from  the  government. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  first  objection — the  obligor  is  bound  to  save  . 
harmless  the  obligee  from  all  defaults  of  Wood  in  his  office, 
so  that  the  obligee  shall  be  kept  free  from  all  incumbrance, 
damage  and  loss  by  any  act  or  acts  of  Wood."  If  Wood 
has  by  his  misconduct  left  the  obligee  liable  to  any  claim 
for  monies  misapplied,  the  obligee  cannot  be  "  saved  harm- 
less nor  free  from  incumbrance  or  loss,"  but  by  paying  the 
money  which  he  is  liable  for,  and  it  cannot  be  maintained 
that  in  such  a  case  the  obligee  must  be  first  put  to  the  in- 
convenience of  paying  the  money  himself  which  his  clerk 
has  misspent. 

The  other  point,  we  think,  is  scarcely  more  doubtful. 
There  is  but  one  plea  on  the  record,  and  the  subsequent 
pleadings  by  way  of  reply,  rejoinder  and  surrejoinder,  nar- 
row the  issue  so  as  to  leave  only  the  questions — 1st.  Whe- 
ther Wood  did  faithfully  pay  over  and  account  for  to  the 
plaintiff  as  treasurer  all  monies  received  by  him  in  the  said 
office  of  treasurer^  which  words,  it  is  evident  from  the 
recital  and  context,  must  mean,  as  applied  here,  in  the  office 
of  the  said  treasurer  from  the  date  of  the  bond  to  the  lOth 
October  1846. 

2nd.  Whether  Wood  did  or  did  not  continue  as  such 
deputy  treasurer,  under  the  plaintiff  as  such  treasurer,  from 
the  10th  October  1846  to  the  16th  August  1^49,  under  and 
by  virtue  of  a  new  appointment  as  such  deputy  treasurer, 
made  on  the  said  10th  October  1846. 

It  is  quite  clear,  we  think,  that  the  plaintiff  was  entitled 
by  the  evidence  to  succeed  on  both  issues,  and  there  was 
nothing  more  to  try.    Mr.  Wood,  it  was  shewn,  had  not 
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duly  accounted  for  all  monies  received  up  to  the  10th  of 
October  1846,  and  the  plaintiff  was  entitled,  under  the 
breach  assigned,  to  recover  for  the  amount  which  he  had 
up  to  that  time  received  and  failed  to  account  for.  Then, 
as  to  all  monies  in  regard  to  which  Wood  had  been  in 
default  which  were  received  after  that  time,  the  only  answer 
on  the  record  is,  that  Wood  received  such  monies  under  a 
new  and  distinct  appointment  made  after  the  plaintiff 
ceased  to  hold  office  under  the  commission  which  he  had 
at  the  time  of  the  execution  of  the  bond.  This  the  plaintiff 
denies,  and  nothing  whatever  appeared  on  the  evidence  to 
support  it ;  not  a  word  of  any  such  new  appointment  is  to 
be  found  in  the  testimony  ;  and  it  seems  not  to  be  pretended 
that  there  was  anything  of  the  kind. 

If  the  question  of  the  defendant's  liability  can  be  properly 
raised  upon  the  whole  record,  notwithstanding  the  issues 
being  brought  down  to  these  points  on  which  the  plaintiff 
was  unquestionably  entitled  to  succeed,  still  we  have  no 
doubt  that  there  is  really  nothing  in  the  question.  The 
evident  intention  of  the  bond  was  to  secure  the  plaintiff 
from  loss  while  Mr.  Wood  should  be  serving  him  in  the 
office  of  treasurer  ;  and  the  fact  is  clearly  shewn  to  be,  that 
he  was  serving  the  plaintiff  in  the  office  of  treasurer  all  the 
time  from  the  date  of  the  bond  (and  before)  to  the  17th 
August  1849.  It  was  of  no  consequence  to  Wood  or  his 
surety  by  what  tenure  Mr.  Baby  held  the  office  in  which  he 
was  a  mere  clerk.  The  office  always  existed,  and  was  all 
the  time  under  Mr.  Baby's  charge,  and  it  was  in  his  be- 
half that  M.  Wood  received  all  the  money.  If  Mr.  Baby 
at  the  same  time  that  he  took  this  security  had  given  a  bond 
to  Mr.  Wood  to  pay  him  a  certain  annual  salary  so  long  as 
he  should  serve  him  in  the  office  of  treasurer,  he  could  not 
have  set  up  as  a  defence  against  paying  that  salary,  that  in 
1846  he  became  treasurer  by  a  new  mode  of  appointment, 
and  that  although  Wood  had  continued  to  serve  him  in  the 
same  office  he  was  no  longer  bound  by  his  bond. 

The  cases  cited  on  the  argument  by  Dr.  Connor  are  some 
of  them  very  strong  to  shew  that  it  is  the  plain  intention 
of  the  parties,  as  appearing  in  the  instrument,  which  is  to 
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govern  in  regard  to  such  securities ;  and  those  decisions 
which  have  turned  upon  changes  in  the  office  and  duties  of 
the  person  for  whom  the  surety  has  undertaken,  do  not 
apply  to  the  present  case  (a). 

Per  Cur. — Rule  discharged. 

Kerr  v.  Straat  &  Bradshaw. 

Special  defence  to  Note — Judgment  nan  obstante. 

Where  a  party  is  made  the  holder  of  a  promissory  note  for  one  purpose,  ;he 
cannot,  contrary  to  good  faith,  apply  it  to  another  :  where,  therefore,  a  note 
endorsed  generally  was  put  into  the  hands  of  A.  to  get  it  discounted  for  the 
maker,  B  ,  and  instead  of  doing  this— B.  owing  him  (A.)  a  debt— he  discounted 
it  for  his  own  benefit,  and  as  found  by  the  jury,  after  the  note  had  matured, — 
it  was  held  per  Cur.,  that  these  facts  constituted  a  good  defence  to  the  action, 
and  that  the  verdict  for  defendant  could  not  be  disturbed. 

Where  there  is  nothing  but  a  general  verdict  for  the  defendant,  and  the  plaintiff 
has  no  verdict  on  any  issue,  and  has  no  damage  given  him  by  the  jury,  he 
cannot  ask  for  judgment  nan  obstante. 

Assumpsit  on  a  promissory  note  made  by  defendant, 
Straat,  dated  30th  May,  1849,  for  75/.,  in  favor  of  defendant 
Bradshaw,  and  by  him  indorsed  to  plaintiff. 

Peas  : — 1st.  By  Bradshaw,  that  he  had  no  notice  of  dis- 
honour. 

2nd.  By  Straat,  that  the  note  was  not  duly  presented  for 
payment. 

3rd.  By  both  defendants,  that  Straat  made  the  note,  and 
Bradshaw  indorsed  it  for  Straat's  accommodation,  that  he 
might  get  it  discounted  and  raise  money  for  his  own  use  ; 
that  Straat  delivered  the  note  to  one  Harmon  Veericks  to 
get  discounted  for  Straat ;  that  there  never  was  any  value 
or  consideration  for  making  or  endorsing  the  said  note,  and 
that  Straat  delivered  it  to  Veericks  without  having  received 
any  value  or  consideration  therefor,  and  Veericks  received 
it  for  the  purpose  of  getting  it  discounted,  but  did  not  do 
so,  nor  pay  the  defendants,  or  either  of  them,  any  money  on 
account  of  the  said  note,  or  otherwise  give  defendants  any 
value  or  consideration  therefor ;  and  that  Veericks  having 
notice  of  the  premises  delivered  the  note  to  the  plaintiff  in 
fraud  of  the  defendants,  and  that  plaintiff  took  the  same 
after  it  became  due. 

There  was  a  second  count  in  the  declaration,  which  was 
given  up  at  the  trial. 

(a)  12  Ea.  R.  400 ;  3  M.  &  S.  512;  9  B.  &  C,  35. 
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The  third  count  was  on  an  account  stated,  to  which  the 
defendants  pleaded  non-assumpserunt. 

The  plaintiff  replied  to  the  third  plea  de  injuria^  and 
took  issue  on  the  others. 

The  case  was  tried  at  the  last  assizes  at  Belleville,  before 
Draper,  J.  The  plaintiff  gave  evidence  of  presentment  and 
notice  to  Bradshaw. 

On  the  defence  evidence  was  given  by  a  witness  that 
about  the  time  of  the  then  last  assizes  (October,  1849)  plain- 
tiff told  him  that  Veericks  had  given  him  the  note  only  a 
few  days  before  ;  that  he  did  not  look  to  either  of  these  de- 
fendants but  to  Veericks,  from  whom  he  got  the  note. 
This  witness  also  swore  that  he  knew  this  note  was  given 
as  a  renewal  of  a  note  for  100/.,  on  which  Bradshaw  had 
been  sued — and  for  that  reason  only  he  endorsed  it ;  and 
that  this  conversation  with  plaintiff  happened  five  or  six 
weeks  after  the  75Z.  fell  due  ;  that  this  action  was  begun 
just  after  the  trial  of  the  action  last  assizes  against  Brad- 
shaw. Bradshaw  demanded  the  75Z.  of  Veericks,  who 
replied  he  would  not  give  it  to  him.  The  record  of  Nisi 
Prius,  with  the  postea  thereon,  in  a  suit  Harmon  Veericks 
against  defendant  Bradshaw,  was  put  in.  It  was  a  suit  on 
a  promissory  note  for  100/.,  dated  24th  February,  1849 — 
and  verdict  for  defendant. 

On  the  defence  Veericks  was  called,  who  swore  that  he 
gave  value  for  this  note  when  he  received  it  from  defen- 
dants ;  that  the  bank  would  not  discount  it,  and  he  held  it, 
and  gave  Straat  credit  for  it  on  their  dealings  ;  that  he  had 
no  direction  as  to  the  application  of  this  note  when  he  re- 
ceived it,  and  when  it  became  due  he  did  not  consider 
himself  the  holder  of  it ;  that  he  received  it  from  Straat, 
who  is  still  in  his  debt.  On  cross-examination  he  stated 
that  he  had  sold  this  note  to  one  Mulherrin,  and  received 
57Z.  from  him ;  that  he  was  liable  for  the  payment  of  this 
note  if  it  was  not  recovered  from  the  defendants ;  that  he 
supposed  he  offered  the  note  at  the  bank  for  a  renewal — 
but  would  not  swear  whether  he  did  or  not ;  he  said  further 
that  it  was  sold  to  Mulherrin  long  before  the  last  assizes. 

On  this  evidence  the  jury  returned  a  verdict  for  the  de- 
fendants. 
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0''Hare  obtained  a  rule  nisi  for  judgment  non  ohstantBy 
the  verdict  on  the  third  plea,  or  for  a  new  trial,  relying  prin- 
cipally on  allidavits — 1st,  of  the  plaintiff,  denying  the  truth 
of  the  statements  made  by  defendants'  witness  at  the  trial, 
stating  his  inducement  for  buying  this  note  to  be,  that 
Straat  was  indebted  to  him,  and  he  thought  the  debt  inse- 
cure, and  that  he  bought  the  note  in  the  hope  that  by  getting 
time  for  payment  Bradshaw  might  be  induced  to  become 
security  for  Straat's  debt.  He  does  not  say  when  he  bought 
the  note,  but  it  was  at  the  time  in  the  hands  of  Malherrin's 
attorney,  to  whom  he  gave  his  own  note  for  60/.  for  this 
note.  2nd,  of  Veericks,  who  was  examined  for  plaintiff 
at  the  trial.  3rd,  of  Patrick  Mulherrin,  who  swore  he 
bought  the  note  of  Veericks  four  or  five  weeks  before  the 
2nd  September,  1849,  the  day  it  fell  due,  and  lodged  it  with 
his  attorney  for  the  purpose  of  having  the  endorser  duly 
notified,  and  that  his  attorney  continued  to  hold  it  for  him 
until  it  was  purchased  by  plaintiff. 

O^Hare  insisted  that  on  the  evidence  the  plaintiff  should 
have  had  a  verdict  on  the  first  and  second  pleas,  and  that 
the  third  was  bad ;  he  cited  17  Law  Jl.  Q.  B. ;  Tyr. 
Plead.  366. 

Walhridge  shewed  cause,  contending  the  jury  found 
rightly,  and  that  this  note  was  only  given  as  a  renewal  of 
a  previous  note  for  100/.,  on  which  the  defendant  obtained 
a  verdict  when  sued  by  Veericks  ;  he  relied  upon  4  M.  &  G. 
101. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

That  part  of  the  plaintiff's  rule  which  asks  for  judgment 
non  obstante  cannot  possibly  be  granted,  for  in  this  case 
there  is  nothing  but  a  general  verdict  for  the  defendant; 
the  plaintiff  has  no  verdict  on  any  issue,  and  having  no 
damages  given  to  him  by  the  jury,  he  has  nothing  to  enter 
judgment  for.  But  one  ground  on  which  he  has  applied 
besides  for  a  new  trial  is,  that  a  verdict  ought  clearly  to 
have  been  given  for  him  on  the  two  first  issues,  because 
those  deny  the  making  of  the  note  by  one  defendant,  and 
the  presentment  necessary  to  charge  the  other,  and  that 
both  these  facts  were  proved  and  not  disputed  at  the  trial. 
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But  if  the  verdict  on  the  third  issue,  in  favor  of  both  the 
defendants,  is  to  stand,  then  the  plaintiff's  succeeding  or 
failing  on  the  first  and  second  is  of  no  consequence,  except 
as  to  the  few  shillings  costs  on  those  pleas — and  we  should 
not  on  that  account  interfere,  unless  the  plaintiff  at  the 
trial  called  attention  to  his  strict  right  to  succeed  on  the 
first  two  issues,  and  insisted  on  the  verdict  being  entered 
in  his  favor.  In  that  case  it  would  have  been  so  taken,  as 
we  may  suppose  ;  or  if  not,  then — upon  an  application  for 
a  new  trial,  because  the  verdict  was  not  so  entered — our 
course  would  be  to  grant  a  new  trial,  unless  the  defendant 
would  consent  to  have  the  verdict  properly  entered.  In 
general,  however,  the  parties  waive  any  application  of  the 
kind  at  the  trial  or  afterwards  on  such  ground,  when  there 
are  no  substantial  costs  in  question ;  and  where  the  point 
was  not  made  at  the  trial,  we  do  not  interfere  on  that  ground 
afterwards. 

Then,  as  to  the  complaint  that  the  verdict  on  the  third 
plea  was  against  evidence,  and  that  the  plea  itself  contains 
really  no  defence  to  the  action,  our  opinion  is,  that  the  de- 
fence set  up  is  in  substance  a  good  defence,  and  shews  the 
plaintiff  not  entitled  to  recover. 

Where  a  party  is  made  the  holder  of  a  note  for  one  pur- 
pose, he  cannot,  contrary  to  good  faith,  apply  it  to  another 
purpose.  If  it  be  true  that  this  note,  though  indorsed 
generally,  was  put  into  the  hands  of  Veericks,  not  with 
any  idea  of  vesting  the  properly  in  him,  but  that  he  might 
on  account  of  the  defendant  Straat  give  it  in  as  a  renewal 
of  the  previous  note,  or  might  discount  it  in  order  to  get 
money  for  Straat,  and  if  instead  of  this  Veericks  dishonestly 
applied  it  to  pay  a  debt  of  his  own,  or  traded  it  away  in 
order  to  obtain  money  for  himself,  he  did  what  he  had,  in 
law,  no  right  to  do — for  having  no  interest  in  the  note  him- 
self, he  could  not  as  the  holder  have  sued  the  parties  to  it, 
and  he  could  not  transfer  to  another  a  right  which  he  had 
not  himself.  The  utmost  that  can  be  said  is,  that  from  the 
necessity  of  giving  confidence  to  commercial  transactions 
carried  on  through  notes  and  bills,  any  party  taking  this 
bill  for  value  by  indorsement  while  it  was  current,  and 
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being  ignorant  of  the  circumstanees,  would  be  allowed  lo 
recover  upon  it — but  the  plea  states  a  different  case  from 
that,  and  the  evidence  fully  warranted  the  jury  in  finding 
the  plea  proved. 

The  plaintiff  has,  since  the  trial,  filed  affidavits,  stating 
that  in  fact  the  note  was  indorsed  before  maturity,  and 
not  afterwards^  as  stated  in  the  plea.  But  how  does  he 
now  shew  this  ?  First,  on  the  aihdavit  of  the  plaintiff  him- 
self, who  could  not  be  examined  if  we  should  grant  a  new 
trial ;  next,  by  the  affidavit  of  Veericks,  who  was  examined 
on  this  last  trial,  and  should  then  have  been  made  to  prove 
this  fact  if  it  were  so,  for  it  was  expressly  in  issue  and 
formed  a^aterial  allegation  of  the  plea,  which  was  denied  ; 
and  lastly,  by  the  affidavit  of  Mulherrin,  who,  for  all  that 
appears,  might  as  well  as  not  have  been  called  on  the 
former  trial. 

There  can  be  no  pretence  for  alleging  surprise,  for  the 
plaintiff's  attorney  must  have  known  that  the  issue  turned 
upon  that  very  point ;  it  was  no  question  of  fact  suddenly 
arising,  but  it  was  the  point  standing  for  trial  upon  the  re- 
cord, and  it  was  incumbent  on  the  plaintiff  to  adduce  all 
the  evidence  in  his  power  in  support  of  his  side  of  the  issue. 
The  complexion  of  the  case  is  not  favorable  to  the  plaintiff ; 
there  is  every  reason,  upon  the  evidence,  for  believing  the 
verdict  to  be  in  accordance  with  right  and  justice,  and  it  is 
not  one  in  which  we  should  grant  a  new  trial  in  order  to 
give  the  plaintiff  a  chance  of  making  out  a  better  case. 

I  refer  to  Chitty  on  Bills,  215,  3  T.  R.  81,  7  T.  R.  630, 
1  Camp.  19,  and  to  Eder  v.  Turtle,  10  M.  &  W.  636,  to  shew 
that  upon  the  facts  pleaded  and  proved  to  the  satisfaction 
of  the  jury,  the  plaintiff  was  not  entitled  to  a  verdict. 

Per  Cur. — Rule  discharged. 

~  T 

Bank  of  British  North  America  v.  Jones  et  al. 
Executors  of  Jones,  deceased. 

Discharge  of  note,  by  taking  mortgage  and  acting  upon  it— sufficiency  of  noiice 
of  non-payment. 

Held  per  Cwr.— Upon  the  deeds,  pleadings  and  facts,  as  given  at  length  in  the 
statement  of  the  case  below — that  the  defendants,  the  endorsers,  were  dis- 
charged from  their  liability  on  the  promissory  notes  sued  upon  (though  not  so 
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intended  by  the  plaintiffs),  in  consequence  of  the  plaintiffs  having  taken  from 
the  maker  of  the  notes  a  mortgage  of  certain  steannboats,  containing  a  })ower 
of  sale  in  case  of  default  in  the  payment  of  the  notes,  and  upon  which  default 
having  been  made,  the  plaintiffs  had  sold  the  steamboats  to  third  parties  for 
the  amount  of  the  defendants'  liabilities  on  the  notes,  giving  credit  to  the  pur- 
chasers for  the  purchase  money,  and  taking  their  notes  and  a  mortgage  on  the 
same  boats  as  security  for  its  due  payment. 
A  notice  of  non-payment  addressed  to  no  one  by  name,  nor  to  any  street  or  house, 
or  place  of  business,  but  merely  to  the  executrix  or  executor  of  the  late  Mr. 
Jones,  Toronto,"  is  bad. 

On  the  14th  of  May,  1848,  Donald  Bethune,  Esq.  made 
his  promissory  note,  payable  in  three  months,  to  David 
John  Smith  or  order,  for  400/.,  which  was  endorsed  by  the 
defendants'  testator  as  second  endorser ;  and  on  the  18th  of 
June,  1848,  Mr.  Bethune  made  another  note,  payable  in 
three  months,  to  William  Cayley  or  order,  for  150/.,  which 
also  was  endorsed  by  the  defendants'  testator  as  second 
endorser. 

The  defendants  being  sued  as  executors  of  the  endorser, 
plead — 1st,  denying  presentment  to  the  maker. 

2nd.  Denymg  notice  of  non-payment. 

3rd.  A  judgment  recovered  by  the  Bank  of  Upper  Canada 
against  the  defendants  as  executors,  and  that  the  assets  of 
the  estate  are  insufficient  to  satisfy  that  judgment. 

4th.  That  on  the  28th  July,  1848,  before  the  notes  became 
due,  the  maker  of  the  notes,  D.  Bethune,  for  securing  the 
payment  of  these  notes,  among  others,  by  an  indenture 
averred  to  be  in  possession  of  the  plaintiffs,  between  him- 
self and  one  Thomas  Paton,  assigned  to  the  said  Paton 
II  parts  belonging  to  him  (Bethune)  of  a  certain  steamer 
called,  &c.,  subject  to  proviso  for  redemption,  to  the  effect 
that  in  case  default  should  be  made  by  the  defendant  in 
paying  to  the  plaintiffs,  the  promissory  notes  in  this  de- 
claration mentioned,  it  should  be  lawful  for  Paton  absolutely 
to  dispose  of  the  said  shares,  and  out  of  the  proceeds  to 
retain  and  pay  to  the  plaintiffs  the  amounts  due  on  the 
promissory  notes  in  the  declaration  mentioned ;  and  that 
Bethune  having  made  default  in  the  payment  of  the  said 
note,  Paton,  before  the  commencement  of  this  suit,  viz.,  on 
the  1st  of  November,  1848,  under  this  agreement  and  in 
pursuance  thereof,  and  with  the  assent  and  at  the  request 
of  the  plaintiff,  sold  and  disposed  of  the  said  shares,  and 
out  of  the  proceeds  of  such  sale  retained  and  paid  to  the 
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plaintiffs  the  amount  due  on  the  promissory  notes  in  the 
declaration  mentioned,  which  the  plaintiffs  then  accepted 
and  received  from  Paton,  in  full  satisfaction  and  discharge 
of  the  said  promissory  notes,  and  of  all  causes  of  action  in 
respect  thereof. 

6th.  A  plea  setting  out  the  mortgage  of  the  steamer,  as 
in  the  4th  plea,  and  Bethune's  default,  but  averring  that 
the  boat  was  sold  after  the  commencement  of  this  suit. 

6th.  The  defendants  pleaded  that  after  the  making  and 
endorsing  of  these  notes,  &c.,  and  before  this  action  brought, 
viz.,  on  the  28th  July,  1848,  the  said  D.  Bethune,  for  secu- 
ring, among  others,  the  payment  of  these  notes  to  the  plain- 
tiffs, at  the  request  and  by  the  directions  of  the  plaintiffs, 
and  for  their  benefit,  by  a  certain  indenture,  assigned,  &c. 
(setting  out  the  assignment  exactly  as  before,  and  averring 
Bethune's  default  in  paying) ;  and  that  the  said  Paton,  after 
the  commencement  of  this  suit — to  wit,  on  the  1st  Septem- 
ber, 1849,  at  the  request  and  by  the  direction  of  the  plaintiffs, 
under  and  by  virtue  of  the  agreement  in  the  said  indenture 
of  mortgage  contained,  and  in  pursuance  thereof,  made  sale 
and  absolutely  disposed  of  the  said  shares,  and  then,  viz., 
on  the  day  and  year  last  aforesaid,  retained  and  paid  to  the 
plaintiffs  the  proceeds  of  such  sale,  in  payment,  satisfaction 
and  discharge  of  the  amounts  due  on  the  said  promissory 
notes,  &c.,  which  the  plaintiffs  accepted  from  the  said 
Paton  in  full  satisfaction  and  discharge,  &c. 

The  plaintiffs  replied  to  the  third  plea,  admitting  the 
judgment  of  assets  quando. 

To  the  4th  plea — "  that  Paton  did  not  pay  to  the  plaintiffs, 
nor  did  the  plaintiffs  accept  or  receive  from  him  the  said 
Paton  the  amount  due  on  the  said  promissory  notes,  or  any 
part  thereof,  in  full  satisfaction  and  discharge,  &c. 

To  the  5th  plea — that  Paton  did  not  pay  to  the  plaintiffs, 
nor  did  the  plaintiffs  accept  or  receive  the  money  due  upon 
the  promissory  notes  in  the  declaration  mentioned,  or  any 
part  thereof,  in  full  satisfaction  or  discharge  of  the  promise 
in  the  declaration  mentioned. 

To  the  6th  plea — that  Paton  did  not  retain  or  pay  to 
the  plaintiffs,  nor  did  the  plaintiffs  accept  or  receive  from 
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Paton  the  proceeds  of  the  said  sale  in  full  satisfaction  or 
discharge,  &c. 

Upon  the  trial,  the  due  presentment  of  both  notes  was 
admitted,  and  due  notice  of  non-payment  of  .the  400Z.  note 
was  proved  ;  but  as  to  the  other  note  for  150/.,  the  evidence 
was — that  the  plaintiff's  messenger  in  due  time  took  a 
printed  notice  of  non-payment,  in  the  usual  form,  to  the 
house  of  the  executrix,  one  of  the  defendants,  who  resides 
in  Toronto,  but  finding  that  the  family  were  all  absent  he 
took  it  immediately  to  the  post-office  and  mailed  it  there  ; 
it  was  not  addressed,  however,  to  any  one  by  name,  nor  to 
any  street  or  house  or  place  of  business,  but  merely  "  to  the 
executrix  or  executor  of  the  late  Mr.  Justice  Jones,  Toronto.^^ 
It  was  objected  that  the  notice  was  insufficient ;  the  ex- 
ecutrix resided  in  Toronto,  the  executor  in  another  county, 
and  no  other  notice  to  the  latter  was  proved.  The  objection 
was  reserved  for  the  consideration  of  this  court. 

In  support  of  the  special  pleas,  it  was  proved  that  Thomas 
Paton,  Esquire,  was  inspector  of  the  British  North  American 
Bank,  and  had  been  for  many  years  past  their  chief  officer 
in  Canada,  in  whose  name  securities  were  usually  taken  for 
debts  due  to  the  Bank ;  that  on  the  28th  July,  1848,  an  in- 
denture was  executed  between  Bethune  of  the  one  part, 
and  Thomas  Paton,  of  the  city  of  Montreal,  Esquire,  of 
the  other  part — in  which,  after  setting  out  the  registered 
certificate  of  ownership  by  Bethune  of  ||  of  the  steamer 
referred  to,  it  was  recited  that  Bethune  was  then  indebted 
to  these  plaintiffs  in  3,000/.  or  thereabouts,  upon  bills  and 
notes,  some  of  which  only  were  then  due,  and  had  requested 
Paton,  the  inspector  of  the  said  Bank,  to  give  him  time  for 
payment  of  the  same,  and  all  future  liabilities  to  the  Bank, 
upon  the  security  of  the  said  shares  in  the  steamer,  which 
Paton  had  agreed  to  do  ;  and  Bethune  thereby  assigned  to 
Paton,  his  executors,  &c.,  all  his  said  interest  in  the  said 
steamer,  to  hold  the  same  to  the  said  Paton,  his  executors, 
&c.,  to  his  and  their  only  proper  use  and  behoof,  subject  to 
a  proviso  for  redemption — viz.,  that  if  Bethune  should  pay 
to  the  plaintiffs  all  such  sums  of  money  as  then  were,  or 
should  at  any  time  thereafter  become  due  from  him  to  the 
m  VOL.  vni. 
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plaintiffs,  whether  upon  bills  of  exchange,  promissory  notes, 
or  otherwise,  then  the  assignment  should  become  void,  &c.  ; 
but  in  case  default  should  be  made  in  payment  of  all  such 
sums  as  then  were  or  thereafter  might  be  or  become  due, 
then  it  should  be  lawful  for  the  said  Paton,  his  executors, 
administrators  or  assigns,  and  they  were  thereby  authorised 
and  required  of  his  or  their  own  proper  authority,  without 
any  further  consent  of  Bethune,  to  make  sale  and  absolutely 
dispose  of  the  said  parts  or  shares  of  the  said  steamer  so 
assigned,  by  public  auction  or  private  contract,  with  liberty 
to  buy  in  the  same  at  any  auction,  if  it  should  be  deemed 
expedient  to  do  so,  and  to  assign  and  assure  the  same  when 
sold  to  the  purchaser ;  and  upon  trust,  out  of  the  proceeds 
of  such  sale,  to  retain  to  the  said  Thomas  Paton  to  and  for 
the  use  of  these  plaintiffs  (the  B.  N.  A.  Bank),  the  princi- 
pal monies  and  interest  thereby  intended  to  be  secured, 
which  should  be  then  due  and  owing  to  the  said  Bank  at 
Toronto,  and  all  costs  and  expenses,  &c.,  and  to  pay  over 
the  residue  to  the  said  Bethune. 

This  instrument  contained  a  clause,  declaring  that  the 
receipts  of  Paton  should  discharge  the  parties  paying ;  and 
Bethune  covenanted  that  he  would  pay  to  these  plaintiffs  all 
the  monies  secured  or  intended  to  be  secured  by  the  assign- 
ment ;  that  he  had  good  right  to  make  the  assignment ;  that 
in  case  of  default,  Paton  should  quietly  possess  and  enjoy 
the  shares  so  assigned,  free  from  all  incumbrances;  that 
he  Bethune  would  make  all  further  assurances  that  might 
be  necessary ;  and  it  was  agreed  that  until  default  Bethune 
was  to  continue  in  possession  of  the  shares. 

Then  on  the  20th  July,  1849,  an  indenture  was  executed 
between  Thomas  Paton,  inspector  of  the  Bank  of  Bi^itish 
North  America^  of  the  first  part^  Charles  Berczy  of  the 
second  part,  and  Andrew  Heron  and  Thomas  Dick  of  the 
third  part — in  which  the  instrument  of  the  28th  July,  1848, 
was  fully  recited  ;  and  it  was  further  recited  that  Bethune 
did  make  default  in  paying  the  monies  in  the  said  inden- 
ture contained,  whereupon  it  had  become  lawful  for  Paton 
to  make  sale  of  the  shares  subject  to  the  trusts  ;  that  Paton, 
after  due  notice,  did,  on  the  6th  June,  1849,  in  pursuance 
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of  the  authority  given  to  him,  expose  to  sale  at  auction  the 
said  shares,  but  no  one  appearing  to  bid,  the  said  Berczy, 
for  and  on  behalf  of  the  said  Bank  (the  now  plaintiffs), 
became  the  nominal  purchaser  of  the  said  shares  for  1,000/., 
but  that  no  actual  sale  was  thereby  made,  and  no  title  con- 
veyed to  the  said  Berczy  ;  that  Heron  and  Dick  had  agreed 
with  Paton  to  pay  off  the  whole  of  the  claim  which  the  said 
Bank  had  against  Bethune,  and  which  the  first  mortgage 
was  given  to  secure,  upon  receiving  from  the  said  Paton 
an  assignment  to  themselves  of  all  his  shares  and  interest 
in  the  said  steamer,  and  upon  the  said  Bank  executing  to 
them  an  assignment  of  all  the  claims  they  held  against  the 
said  Bethune,  ojr  any  one  else  for  or  with  him  as  aforesaid^ 
whether  upon  notes,  bills  of  exchange,  judgments,  or  other- 
wise. 

And  by  this  instrument  Paton,  in  consideration  of  the 
premises  and  of  3,208Z.  2s.  lid.  paid  by  Heron  and  Dick 
to  him  J  assigned  to  Heron  all  his  right  and  property  in  28 
shares,  part  of  the  42,  and  to  Dick  the  remaining  14  shares, 
to  their  own  use  respectively,  so  far  as  he  Paton  had  power 
to  convey  the  same ;  and  Berczy  joined  in  and  confirmed 
the  assignment.  It  was  in  this  instrument  declared  that 
neither  Paton  nor  Berczy  were  to  be  considered  as  cove- 
nanting for  title,  but  -that  they  merely  assigned  all  their 
right  and  interest,  and  engaged  to  make  any  further  assu- 
rance that  might  be  reasonably  required  of  them. 

And  on  the  same  20th  of  July,  1849,  au  indenture  was 
executed  between  Paton  of  the  first  part,  and  Heron  and 
Dick  of  the  second  part,  in  which  it  was  recited  that 
Bethune  had  been  and  was  then  still  indebted  to  the  Bank 
(the  now  plaintiffs)  on  sundry  promissory  notes,  bills, 
cheques — and  other  persons  were  then  still  largely  indebted 
to  the  Bank  as  indorsers  of  the  said  notes,  Stc,  for  or  with 
the  said  Bethune  ;  that  to  secure  the  Bank  in  regard  to  such 
notes,  &c.,  Bethune  had  assigned,  by  way  of  mortgage,  his 
42  shares  in  the  steamer,  to  be  held  by  the  Bank  for  and  on 
account  of  and  as  security  to  the  said  Bank  for  their  claim 
against  him ;  that  Bethune  had  made  default  in  the  pay- 
ment of  the  said  notes,  &c. 
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This  instrument  then  recited  that  by  the  indenture  bear- 
ing the  same  date  (viz.  the  20th  July,  1849),  Paton  iiad  sold 
and  assigned  to  Heron  and  Dick  the  42  shares,  in  order  to 
secure  to  the  Bank  the  whole  amount  of  their  claim  upon 
and  agamst  the  said  Bethune,  or  any  one  in  respect  or  on 
account  of  the  said  Bethune  ;  that  the  claim  of  the  Bank 
against  Bethune  at  that  time  amounted  to  3,280/.  85.  lid., 
as  appeared  by  a  schedule  annexed  ;  and  that  it  had  been 
agreed  between  the  parties  (i.  e.  Paton  of  the  one  side,  and 
Heron  and  Dick  of  the  other),  that  this  money  should  be 
paid  by  Heron  and  Dick  to  Paton,  at  the  times  and  in  the 
manner  thereinafter  mentioned  ;  and  that  besides  the  con- 
veyance of  the  42  shares  to  Heron  and  Dioji:,  Paton  should 
also  assign  and  transfer,  or  collect  for  them,  as  he  Paton 
should  choose,  all  the  notes,  bills,  &c.  on  which  Bethune 
was  then  liable  to  the  Bank,  and  also  all  judgments  obtained 
by  the  Bank  against  all  persons  liable  to  them  for  or  in  res- 
pect of  the  said  Bethune. 

And  this  indenture,  after  these  recitals,  witnessed  that  in 
consideration  of  the  premises  Paton  should  hold  and  collect 
for  Heron  and  Dick  all  the  promissory  notes,  &c.  against 
the  said  Bethune,  and  all  the  suits  or  actions  pending,  and 
judgments  recovered  against  him,  upon  such  notes,  &c., 
and  should  apply  the  proceeds  first  to  paying  and  satisfying 
a  promissory  note  given  by  Heron  and  Dick  to  the  said  Bank, 
to  fall  due  20th  January,  1850 — and  secondly,  another  note 
to  be  given  by  them  to  the  Bank,  to  fall  due  20th  July,  1851, 
and  to  pay  over  the  surplus  to  them,  Heron  and  Dick,  de- 
ducting all  charges. 

And  by  this  deed  Paton  covenanted,  that  he  or  the  Bank, 
should  hold,  retain  and  collect  the  notes,  &c.  for  the  benefit 
of  Heron  and  Dick,  and  should  allow  their  names  to  be  used 
by  them  as  might  be  necessary. 

And  Heron  and  Dick  covenanted  to  pay  to  Paton,  or 
the  Bank^  the  said  3,208Z.  8s.  lid,  with  interest — viz., 
704Z.  4s.  Qd.  with  interest,  on  or  before  the  20th  January, 
1850  ;  704/.  45.  5d.  with  interest,  on  20th  July,  1850  ;  600/. 
with  interest,  on  20th  January,  1851  ;  600/.  with  interest, 
on  20th  July,  1851  ;  and  the  remaining  600/.  with  interest, 
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on  20th  July,  1852 — for  which  sums  of  money  and  interest, 
Heron  and  Dick  had  made  their  promissory  notes  to  Paton, 
dated  the  20th  July,  1849,  provided  that  Paton  or  the  Bank 
might  apply  the  monies  to  be  collected  by  them  as  aforesaid 
to  and  upon  the  first  and  last  mentioned  notes,  although 
they  might  not  be  then  due. 

This  deed  further  contained  an  assignment,  by  way  of 
mortgage,  from  Heron  and  Dick,  of  42  shares  of  the  said 
steamer,  to  Paton,  in  order  to  secure  him  in  the  regular 
payment  by  them  of  the  3,208Z.  Ss.  1  Id.  in  manner  afore- 
said— they  declaring  that  they  were  then  full  and  absolute 
owners  of  the  ivhole  of  the  said  steamer.  Heron  and  Dick 
covenanted  with  Paton  that  they  had  good  title  to  the 
boat  (a  restricted  covenant) ;  that  in  case  of  default,  Paton 
might  take  possession  of  the  boat,  and  should  hold  the  same 
free  from  incumbrances  ;  and  that  they  would  make  any 
further  assurances,  &c.  ;  Heron  and  Dick  to  continue  in 
possession,  receiving  the  profits  till  default  made  by  them. 

It  was  then  recited  that  there  existed  a  policy  of  assu- 
rance, in  the  name  of  Paton,  on  the  42  shares,  to  the  amount 
of  3,000/.,  to  expire  on  the  29th  November,  1849 ;  and  Heron 
and  Dick  covenanted  to  keep  up  the  insurance  to  the  amount 
due  by  them,  if  not  then  exceeding  2,000/., — and  if  they 
failed  to  do  so,  then  Paton  was  to  be  at  liberty  to  insure  at 
their  charge. 

And  it  was  stipulated  in  this  deed,  that  if  any  of  the  notes 
given  by  Heron  and  Dick  to  Paton  should  be  unpaid  and 
in  arrear  for  three  months,  Paton  might  expose  to  sale  by 
auction,  or  sell  by  private  sale,  the  said  steamer,  and  might 
out  of  the  proceeds  of  the  sale  pay  all  expenses,  &c. ;  and 
secondly,  retain  and  pay  himself  the  whole  3,208/.  8s.  lld.y 
whether  all  their  notes  should  be  due  or  not,  and  pay  over 
the  surplus  to  Heron  and  Dick. 

It  was  proved  on  the  trial,  by  the  gentleman  in  charge 
of  the  Bank  of  B.  N.  A.  at  Toronto,  that  the  notes  sued  on 
in  this  action  were  being  sued  on  by  the  solicitor  of  the  Bank, 
and  for  the  benefit  of  the  Bank,  by  an  arrangement  with 
Heron  and  Dick,  who  were  still  the  owners  of  the  steamer 
in  question  ;  that  Mr.  Bethune's  notes,  to  secure  which  the 
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mortgage  was  given  by  him,  amounting  to  3,200/.  and  more, 
were  still  unpaid,  except  one  note  ;  that  the  bank  had  sold 
the  steamer,  or  rather  Bethune's  shares  in  her,  to  Heron  and 
Dick,  for  the  amount  due  by  Bethune^  excluding  the  two 
notes  sued  on  in  this  action — for  which  amount  Heron  and 
Dick  had  given  their  notes  to  the  Bank — and  these  notes, 
it  was  understood  between  Heron  and  Dick  they  would  be 
compelled  to  pay,  if  the  Bank  should  be  unable  to  obtain 
payment  from  the  endorsers  of  Bethune's  notes  of  the  mo- 
nies which  constituted  the  debt  from  Bethune  to  the  Bank, 
and  constituted  also  the  consideration  for  which  the  Bank 
sold  the  42  shares  to  Heron  and  Dick,  and  so  as  to  any 
portion  of  these  notes  against  Bethune  and  his  endorsers, 
which  the  Bank  should  be  unable  to  collect ;  that  on  this 
agreement  this  suit  was  going  on  against  these  defendants, 
as  executors  of  one  of  the  endorsers  ;  that  Heron  and  Dick 
had  paid  one  note  of  this  only,  about  600Z.,  before  the  trial — 
the  others  not  being  due  ;  that  the  Bank  having  advertised 
the  shares  for  sale,  to  pay  tip  Bethune's  notes,  Mr  Berczy, 
one  of  the  directors  bought  this  one  on  a  bid  of  lOOOZ.  and 
the  shares  were  sold  afterwards  by  private  sale  to  Heron 
and  Dick. 

Mr.  Heron  was  examined  as  a  witness,  and  swore  that 
he  and  Dick  now  owned  the  steamer ;  that  this  suit  was 
carried  on  for  their  benefit ;  that  they  held  a  mortgage  on 
the  boat  subsequent  to  that  which  the  bank  held,  and  were 
desirous  of  realizing  the  amount ;  that  the  Bank  first  offered 
the  shares  to  the  endorser  of  Bethune's  notes,  who  declined 
taking  them  unless  the  executors  could  have  two  years' 
time  to  pay  the  notes,  and  declined  giving  security ;  that 
the  Bank  then  assigned  the  note  to  Heron  and  Dick  on  the 
terms  mentioned  in  the  instruments  ;  that  if  these  were 
made  to  pay  the  notes  sued  on,  then  they,  Heron  and  Dick, 
would  have  so  much  less  to  pay  for  the  price  of  the  shares. 

Upon  these  facts  it  appeared  to  the  Chief  Justice  at  the 
trial  that  the  Bank  having,  through  their  officer  or  agent, 
sold  Bethune's  shares  under  the  authority  given  by  his 
deed  for  as  much  money  as  would  discharge  all  Bethune's 
endorsed  notes,  including  these  now  sued  on,  they  were  no 
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longer  in  a  situation  to  claim  payment  of  the  notes  from 
the  endorsers,  but  that  the  notes  must  be  held  to  be  satisfied. 

Both  Bethune  and  the  endorsers  he  considered  had  a 
good  defence  in  law,  and  were  not  driven  to  seek  relief  in 
equity  ;  but  he  doubted  whether  any  of  the  last  three  pleas 
was  suited  to  the  facts,  and  could  be  held  to  be  established, 
Paton  having  received  no  money  by  the  sale  of  the  boat 
except  about  600Z.,  which  would  not  necessarily  go  to 
discharge  these  two  notes  in  particular ;  and  the  plaintiffs 
not  having  accepted  either  money  or  notes  in  discharge,  but 
on  the  contrary  they  had  been  and  were  endeavoring  to 
reserve  to  themselves  a  right  to  collect  the  rates  from 
Bethune's  endorsers  for  the  benefit  of  Heron  and  Dick,  and 
in  order  to  relieve  them  from  so  much  of  the  very  price  of 
the  shares  out  of  the  proceeds  which  they  expressly  en- 
gaged to  retain  in  discharge  of  the  notes. 

The  impression  of  the  Chief  Justice  at  the  trial  was, 
that  the  Bank,  taking  an  assignment  of  this  perishable 
property  with  power  to  sell  and  pay  Bethune's  notes,  and 
having  actually  sold  the  boat  to  Heron  and  Dick  for  a  sum 
sufficient  to  cover  all  the  notes,  could  no  longer  hold  the 
endorsers  liable,  although  they  chose  to  sell  upon  credit 
and  to  take  Heron  and  Dick's  notes  instead  of  money  for 
the  payment ;  and  taking  the  assignment  to  have  been  as 
pleaded,  since  it  was  not  denied,  he  thought  that  the  effect 
of  selling  the  shares  and  taking  notes  to.  themselves  for  the 
price,  was  to  discharge  the  parties  to  the  notes ;  but  his 
doubt  was  whether  any  of  the  pleas  were  made  out ;  for  all 
seemed  to  require  proof  that  Paton  had,  out  of  the  proceeds 
of  the  sale,  paid  to  the  plaintiffs  the  amount  of  these  two 
notes ;  whereas  Paton,  or  the  Bank  only,  held  the  notes  of 
Heron  and  Dick,  which  so  far  they  could  avoid  it  they  were 
resolved  not  to  accept  in  satisfaction. 

It  was  agreed  by  the  plaintiffs'  counsel  at  the  trial,  that 
any  amendments  in  the  pleas  which  could  properly  be 
made  at  the  trial  should  be  allowed  to  be  made  hereafter 
at  the  defendants'  instance,  and  treated  as  if  made  at  the 
trial ;  and  the  verdict  was  taken  for  the  plaintiffs  for  the 
notes  and  interest  608i.  Ss,  lie?.,  subject  to  any  point  that 
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might  be  raised  in  banc  as  to  the  effect  of  what  had  been 
done  under  Mr.  Bethune's  assignment,  and  the  effect  of 
anything  stated  in  any  of  the  deeds  as  being  binding  on 
the  parties  respectively  by  estoppel ;  for  it  appeared  to  the 
Chief  Justice  at  the  trial  that  the  acknowledgment  by 
the  plaintiffs'  agent  Paton,  in  his  assignment  of  the  20lh 
July  1849  to  Heron  and  Dick,  that  the  3208Z.  Ss.  11  J.  due 
by  Bethune  had  been  paid,  might  be  held  to  be  con- 
clusive in  favor  of  the  parties  to  Bethune's  notes,  leaving 
to  the  Bank  their  remedy  upon  the  securities  which  they 
had  taken  from  their  vendees. 

P.  M.  Vankoughnet  obtained  by  consent  a  rule  to  enter 
a  verdict  for  the  defendants.  He  cited  10  Q.  B.  R.  266  ;  4 
C.  B.  274  ;  2  Swanst.  185  ;  2  Vern.  608  ;  3  Y.  &  Coll.  187  ; 
2  Sim.  &  Stu.  457 ;  2  Taunt.  206  ;  2  Y.  &  Coll.  462. 

A.  Wilson  shewed  cause.  He  cited  1  B.  &  C.  704;  4  Q. 
B.  R.  525  ;  13  M.  &  W.  725  ;  4  A.  &  E.  954;  4  Bing.  112  ; 
As  to  the  notice,  he  cited  Ry.  &  Moo.  149,  249 ;  3  M.  &  W. 
166. 

Robinson,  C.  J. — We  are  of  opinion  that  the  rule  should 
be  made  absolute  for  the  verdict  to  be  entered  for  the  de- 
fendants. The  case  is  very  distinguishable  from  Mclntyre 
V.  Miller,  13  M.  &  W.  725.  We  consider  that  whatever 
was  done  by  Mr.  Paton  was  as  if  done  by  the  Bank  which 
he  represented,  and  on  whose  behalf  he  was  acting,  and 
that  the  Bank  having  authority  by  the  deed  given  to  Mr. 
Bethune  to  sell  his  steamboat  and  apply  the  proceeds  in 
paying  these  notes,  and  having  actually  sold  the  steamboat 
for  a  sum  sufl^icient  to  cover  the  whole  amount  due,  they 
could  no  longer  pursue  a  remedy  against  Bethume  himself 
on  these  notes ;  and  if  not  against  him,  a  fortiori^  they 
cannot  against  his  endorsers,  for  there  may  be  many  cases 
in  which  the  holder  of  a  note  may  have  lost  his  remedy 
against  the  endorsers  by  his  manner  of  dealing  with  the 
maker,  although  he  may  pursue  his  remedy  on  the  note 
against  the  maker  himself. 

It  is  true  that  the  plaintiffs  have  endeavored  to  make 
such  an  arrangement  as  would  leave  them  at  liberty  to 
enforce  payment  of  these  notes  from  the  endorsers  after  they 
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have  sold  the  steamer  to  Heron  and  Dick  for  enough  to 
cover  the  whole  amount,  giving  them  time  to  pay  the  money 
and  taking  their  covenants  to  do  so.    This  was  done  by 
way  of  accommodation  to  Heron  and  Dick ;  but  that  makes 
no  difference.   If  there  could  possibly  be  any  circumstances 
which  would  make  it  reasonable  that  the  Bank  and  Heron 
and  Dick  should  be  able  by  agreement  between  themselves, 
without  the  assent  of  Bethune  or  the  endorsers,  to  place  the 
transaction  on  that  footing,  still  no  evidence  of  such  cir- 
cumstances was  given  on  the  trial.   It  was,  to  be  sure,  said 
by  Mr.  Heron  that  he  and  Mr.  Dick  had  a  security  on  the 
boat  subsequent  to  that  of  the  Bank,  which  they  wished  to 
realize  if  possible  ;  but  if  this  had  been  produced  and 
shewn  to  be  a  legal  security,  we  do  not  see  how  it  conld 
alter  the  effect  of  the  sale  made  by  the  Bank  under  the 
power  contained  in   Bethune's   mortgage.     Under  that 
power  the  Bank  had  no  authority  to  sell  on  credit  and  on 
such  terms  as  might  make  the  boat  produce  nothing  to 
Bethune  ;  for  if  the  desired  effect  could  be  given  to  such  an 
arrangement,  then  if  the  Bank  had  afterwards  collected 
3000Z.  of  the  3200Z.  from  Mr.  Bethune's  endorsers  by  still 
suing  them  on  the  notes,  though  thein  had  made  Heron  and 
Dick  their  debtors  for  the  amount  and  postponed  the  period 
of  payment  and  transferred  to  them  Bethune's  properly, 
then  as  it  ought  to  follow  that  the  endorsers  could  take 
their  remedy  against  Bethune  as  the  maker,  and  recover- 
from  him  whatever  they  were  made  to  pay,  he  would  have 
lost  his  boat  and  got  nothing  for  her  or  next  to  nothing. 

1  conceive  that  the  Bank,  acting  under  such  a  power,  had 
no  authority  but  to  sell  for  cash  to  the  best  advantage  and 
place  the  proceeds  against  the  notes  ;  otherwise,  by  selling 
to  insolvent  debtors,  or  upon  any  absurd  contract  which 
might  make  the  payment  depend  on  the  profits  of  the  boat 
or  any  other  contingency,  they  might  do  the  greatest  injus- 
tice to  the  mortgagor.  They  have  sold  her  for  the  fall 
amount  of  the  notes,  and  the  effect,  we  think,  is  to  discharge 
all  parties  to  the  notes. 

It  could  not  have  been  pleaded  by  the  defendants  that 
Bethune  delivered  and  that  the  plaintiffs  received  Heron 
n  VOL.  viii. 
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and  Dick's  notes  in  satisfaction  ;  for  it  was  not  from 
Bethune  they  received  them  nor  by  any  privity  between 
him  and  them  in  the  arrangement.  Neither  did  the  plain- 
tiffs agree  to  receive  the  notes  in  satisfaction ;  for  so  far  as 
they  could  they  desire  to  do  the  contrary,  and  to  hold  the 
notes  of  Bethune  undischarged  while  they  have  sold  the 
property  for  the  full  amount  which  was  put  in  their  hands 
to  pay  their  noteis,  and  have  made  others  their  debtors  in  a 
corresponding  sum  in  consequence.  The  legal  efi'ect,  we 
think,  is  to  entitle  the  parties  to  the  notes  to  consider  them 
paid  by  the  transaction,  and  that  the  plaintiffs  are  estopped 
from  saying  otherwise,  when  they  have  by  deed  under  their 
seal  conveyed  the  steamboat  to  Messrs.  Heron  and  Dick 
for  the  sum  of  3200/.,  stated  in  the  deed  to  have  been  paid 
to  them^  which  3200/.,  it  is  also  acknowledged  by  them 
through  their  agent,  was  the  full  amount  of  all  Bethune's 
notes,  and  intended  to  cover  them. 

If  it  would  have  put  the  case  on  better  terms  for  the 
defendants,  the  pleas  would  no  doubt  have  been  allowed 
to  be  amended  by  averring  the  money  to  have  been  paid  to 
the  Bank  rather  than  to  Mr.  Paton  and  by  him  to  the  Bank, 
The  money  must,  in  our  opinion,  be  looked  upon  as  having 
been  paid  to  the  Bank  by  the  arrangement  (6  Bing.  511 ; 
Smith's  Leading  Cases,  "Estoppel;"  1  Bing.  311);  and 
whether  paid  first  to  their  agent  and  by  him  to  them,  or 
directly  to  them,  can  make  no  difference.  The  acknow- 
ledgment by  the  agent  of  the  plaintiffs  that  the  boat  was 
sold  by  him  to  Messrs.  Heron  and  Dick  for  3200/.,  paid  by 
them  to  him  as  agent  for  the  Bank,  may  be  treated  as  pay- 
ment made  to  the  Bank ;  and  estoppels  of  this  nature  are 
to  be  entertained  and  acted  upon  when  they  accord  with 
the  justice  and  legal  effect  of  the  transaction,  though  in 
other  cases  they  are  not  treated  as  conclusive,  because  it 
is  evident  that  they  produce  an  effect  at  variance  with  the 
real  truth  of  the  case — not  the  truth  in  point  of  form  merely, 
but  what  is  sought  to  be  the  legal  effect  of  the  transaction  (a). 

Taking  the  view  which  we  do  of  the  case  as  to  the 
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effect  of  the  transaction  in  discharging  the  endorsers  and 
entitling  them  to  consider  the  notes  as  paid,  it  is  of  no  con- 
sequence to  consider  the  objection  to  the  insufficiency  of 
the  notice  of  non-payment  of  the  50/.  note;  but  we  have  no 
doubt  the  objection  must  have  prevailed. 

It  appears  that  no  other  notice  was  posted  or  sent  to  eitheT 
of  the  executors  than  the  one  note  put  in  the  post  office 
directed  in  the  manner  I  have  stated,  and  that  could  not  be 
sufficient,  since  we  are  not  at  liberty  to  assume  that  the 
postmaster  would  take  the  trouble  to  enquire  who  were  the 
executor  and  executrix  of  Mr.  Jones,  or  that  the  matter 
was  so  public  and  notorious  that  the  letter  was  sure  to 
reach  the  proper  party  without  delay. 

Draper,  J. — I  am  quite  clear  that  the  notice  of  non- 
payment of  the  second  note  was  insufficient. 

I  concur  also  in  the  result  arrived  at  by  the  learned  Chief 
Justice  as  to  the  general  question.  I  think  the  plaintiffs  and 
Mr.  Paton  are  identified  in  character  and  interest,  and  that 
whatever  he  did  must  be  treated  as  if  done  by  them. 

It  appears  to  me  perfectly  clear  that  Mr.  Bethune's  shares 
in  the  steamboat  were  sold  by  Mr.  Paton  under  the  power, 
and  not  assigned  as  a  security  merely  to  Heron  and  Dick. 

It  appears  to  me  further,  that  the  consideration  which  the 
plaintiffs  stipulated  for  and  obtained,  for  this  &ale  under 
the  power  was  the  sum  of  3208/.  85.  lld.y  explained  in 
another  indenture  as  the  "  paying  or  securing  to  the  said 
bank  the  whole  amount  of  the  claim  upon  and  against  the 
said  Donald  Bethune,  or  any  one  in  respect  or  on  account 
of  the  said  Donald  Bethune and  that  as  the  plaintiffs 
have,  through  the  agency  of  Mr.  Paton,  to  secure  them- 
selves in  being  paid  by  Heron  and  Dick,  taken  a  mortgage 
back  on  these  steamboats,  with  an  absolute  power  of  sale 
in  case  of  default  in  the  payments — some  of  which  were 
not  due  when  the  action  was  brought,  and  one  of  which  is 
not  yet  due — they  cannot  treat  these  notes  as  unsatisfied, 
or  maintain  an  action  in  a  court  of  law  upon  them. 

Burns,  J.,  concurred. 

Per  Cur. — Rule  absolute. 
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McKenzie  v.  Gibson. 

Right  of  privrite  person  to  arrest  without  a  warrant ,  for  supposed  felony — When  it 
can  be  jnstijlii'il — Jlcplkaiion  to  a  jdra  ofju^lijkation  to  trespass  denying 
the  truth  of  l/ie  matter  of  justification  and  new  assigning. 

When  a  private  person — not  being  by  office  a  keeper  of  the  peace,  or  a  justice,  or 

constable — takes  upon  himseif  to  arn-st  another,  without  a  v\ari-ant,  for  a  sup- 
posed offence,  he  must  be  prepared  to  prove,  and  fo  affirna  it  clearly  and 
unfquivocally  in  his  plea,  that  felony  has  been  committed;  strong  suspicions 
of  a  felony  bavin <j;  been  committed  will  not  do. 
Where  fo  a  plea  of  justification  to  the  trespasses  charged,  the  plaintiff  replied  1st, 
that  the  defendant  of  his  own  wMonij  and  without  &c.,  and  2nd,  new  assigned 
as  for  trespasses  on  another  and  different  occasions,  &c.,  it  was  Held  per  Cur,, 
that  the  replication  was  not  bad,  as  being  double. 

Declaration — 4th  count.  Trespass  for  assaulting  plaintiff 
with  violence  and  taking  him  to  gaol  without  any  reason- 
able cause. 

The  2nd  plea  to  4th  count,  and  the  3rd  plea  to  4th  count, 
w^ere  pleas  setting  out  at  length  a  justification  of  the  tres- 
passes complained  of,  on  the  ground  that  a  felony  had  been 
committed  by  the  plaintiff;  the  pleas  however  contained  no 
direct  and  positive  averment  that  a  felony  had  been  commit- 
ted, but  merely  related  circumstances  out  of  which  the  court 
might  collect  a  charge  of  felony.  And  as  the  defendant  did 
not  justify  as  a  peace  officer,  but  a  private  person,  these 
pleas  were  demurred  to. 

Replication  to  4lh  plea — that  the  defendant  of  his  own 
wrong,  &c. 

And  new  assignment  to  4th  plea — that  on  another  and 
different  occasion  &c.,  the  defendant  assaulted  &c. 

Upon  the  argument  on  the  demurrer  to  the  2nd  and  3rd 
pleas, the  defendant  excepted  to  the  replication  that  it  was 
double. 

Wm.  Eccles  for  the  demurrer.    Cameron  Q.  C.  contra. 

Cases  cited— 6  B.  &  C.  635  ;  8  C.  &  P.  522 ;  4  Taunt.  34 ; 
5  Bing.  364  ;  3  M.  &  Gr.  390  ;  8  C.  &  P.  94 ;  4  B.  &  C.  596; 
3  C.  P,  333  ;  5  Tyr.  481  ;  4  M.  &  Gr.  988  ;  Jurist,  808. 

Robinson  C.  J  delivered  the  judgment  of  the  court. 

The  first  demurrer  is  to  the  defendant's  second  plea  to  the 
trespass  newly  assigned  by  the  plaintiff,  in  answer  to  the 
defendant's  second  plea  to  the  1st  count ;  and  upon  the 
argument  the  defendant  took  exception  to  the  replication 
to  which  that  plea  is  an  answer,  contending  that  it  is  double ; 
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but  that  objection,  it  is  clear,  is  not  tenable,  for  the  plaintiff 
gives  but  one  reason  to  the  defendant's  plea — that  is,  he  does 
not  give  a  double  answer  to  any  part  of  it.  He  admits  that 
there  is  a  part  of  the  trespass  for  which  he  is  suing  to  which 
the  plea  in  question  implies,  and  he  does  not  deny  but  that 
the  defence  pleaded  as  to  such  part  of  the  injury  he  is 
complaining  of  would  be  a  good  defence,  if  it  were  true, 
but  he  denies  that  it  is  true  ;  then  he  states  further  that  he  is 
suing  not  only  for  the  trespass  which  the  defence  pleaded 
would  well  justify,  if  it  were  true,  but  also  for  a  further 
trespass,  not  committed  by  the  defendant  under  color  of  any 
such  justification,  but  on  a  different  occasion  altogether. 

This  mode  of  answering  a  special  plea  in  justification, 
is  often  met  with,  and  must  in  the  nature  of  things  be  ad- 
missible, otherwise  the  plaintiff  would  not  be  able,  in  such 
cases,  to  give  a  complete  single  answer  to  the  justification 
pleaded. 

Then,  as  to  the  second  plea  in  answer  to  the  new  assign- 
ment, we  are  of  opiniofi  that  it  is  insufficient  because  it  does 
not  directly  and  positively  aver  that  a  felony  was  committed, 
but  that  the  defendant  found  that  the  note  which  he  speaks 
of  had  been  forged  and  altered,  which  allegation  that  the 
defendant  found  the  fact  to  be  so,  is  argumentative  and 
rather  the  statement  of  evidence  of  a  fact  than  affirming 
the  fact  itself. 

Issue  could  not  be  taken  upon  the  defendant's  allegation 
as  to  what  he  found  :  the  question  is,  what  the  fact  was, 
not  what  the  defendant  found. 

So  also  as  to  the  statement  that  the  alteration  was  in  the 
hand-writing  of  the  plaintiff ;  that  is  again  stating  proof  of 
a  forgery.  If  the  defendant  meant  to  charge  the  plaintiff" 
with  having  committed  a  felony,  he  should  have  stated  that 
directly  and  distinctly,  and  not  by  relating  circumstances 
out  of  which  we  may  collect  a  charge  of  felony. 

We  take  the  law  respecting  the  right  of  a  private  person 
to  make  an  arrest  in  such  cases,  to  be  at  this  day,  as  it  is 
clearly  stated  to  be  in  Hale's  Pleas  of  the  Crown,  2nd  vol. 
76 — namely,  that  when  a  private  person — that  is,  a  person 
not  by  office  a  keeper  of  the  peace,  or  a  justice,  or  a  consta- 
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ble — takes  upon  himself  to  arrest  another  without  a  warrant 
for  a  supposed  offence,  he  must  be  prepared  to  prove,  and 
therefore  must  in  his  plea  affirm,  that  a  felony  has  been 
committed,  for  in  that  respect  he  acts  at  his  own  peril. 

That  point  in  his  defence  must  be  clear ;  mere  suspicion 
that  there  has  been  a  felony  committed  by  some  one,  will 
not  do ;  though  if  he  is  prepared  to  shew  that  there  really 
has  been  a  felony  committed  by  some  one,  then  he  may 
justify  arresting  a  particular  person,  upon  reasonable 
grounds  of  suspicion  that  he  was  the  offender ;  and  mistake 
on  that  point,  when  he  acts  sincerely  upon  strong  grounds 
of  suspicion,  will  not  be  fatal  to  his  defence. 

There  is  some  semblance  of  authority  in  one  or  two  cases 
for  supporting  the  position  that  a  private  person  will  be  jus- 
tified in  arresting  upon  strong  suspicion  merely  that  a  felony 
has  been  committed,  but  the  current  of  authority  up  to  the 
present  day  is  quite  the  other  way  ;  and  we  must  hold  that 
it  is  a  fatal  defect  in  this  plea,  that  it  does  not  unequivo- 
cally and  clearly  allege  that  a  felony  had  been  committed. 

I  find  no  precedent  of  a  plea  which  does  not  lay  that 
foundation  for  the  defence,  in  direct  and  positive  terms, 
though  the  plea  need  not  contain  all  the  technical  language 
of  an  indictment  in  charging  the  offence. 

I  refer  to  Hall  v.  Booth,  3  Nev.  &  Mang.  316  ;  and 
Atkinson  v.  Warne,  3  Dowl.  483 ;  as  for  the  manner  in 
which  such  pleas  of  justification  are  framed. 

The  third  plea  to  the  fourth  count,  which  also  is  demur- 
red to,  is  in  our  opinion  insufficient  for  the  same  reason. 
It  does  not  charge  in  proper  terms  that  a  felony  had  been 
committed  by  any  person  ;  but  only  that  the  defendant  found 
that  the  note  which  he  had  endorsed  had  been  forged,  and 
altered  without  his  consent. 

We  do  not  think  it  necessary  to  go  into  the  other  excep- 
tions raised  to  the  pleadings,  several  of  which  are  clearly 
not  tenable. 

Per  Cur. — Judgment  for  the  plaintiff"  on  demurrer,  with 
leave  to  amend  on  payment  of  costs. 

P*  S. — The  court  intimated  that  the  costs  of  the  day  at 
last  assizes,  where  the  case  was  made  a  remanet,  would 
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form  part  of  the  costs,  as  otherwise  the  indulgence  granted 
to  the  defendant  might  deprive  the  plaintiff  of  them. 


Hutchinson  v.  Munroe. 

Parties  paying  a  note  for  another—from  whom  do  they  take  the  transfer  of  the  note^ 
and  what  is  their  right  of  suit  as  against  parties  to  the  note — Double 
pleas — Argumentative  pleas. 

The  bail  of  any  of  the  parties  who  are  sued  upon  a  bill  or  note,  or  any  persons  who 
pay  the  bill  or  note  on  account  of  any  of  the  parties,  beconae,  on  payment^ 
holders ;  and  they  hold  as  upon  a  transfer  from  the  person /or  tvho7n  they  made 
the  payment,  not  as  a  transfer  from  the  person  they  have  paid,  and  they  stand, 
with  respect  to  other  parties  to  the  bill  or  note,  in  the  situation  of  the  party 
for  whom  they  have  made  the  payment,  and  consequently,  unless  he  could 
have  sued  upon  the  bill  or  note,  they  cannot.  • 

Held  per  Cur.,  that  these  pleas  (given  below),  from  the  nature  of  the  defence 
intended  to  be  set  up,  were  not  double:  also,  that  the  2nd  plea  was  one  of 
those  cases  in  which  a  party  might  be  allowed  to  plead  specially  such  facts  as 
might  perhaps  equally  have  availed  him  upon  a  denial  in  more  general  terms. 

Declaration  :  Endorsee  v.  maker  of  a  note,  averring  note 
to  have  been  made  to  the  order  of  one  George  McLeod,  who 
endorsed  to  Messrs.  Rossin  and  Brother,  who  endorsed  to 
plaintiff. 

2nd  plea.  "  That  the  said  promissory  note  in,  &c.,  was 
made  by  the  defendant  before  the  same  became  due  or  pay- 
able, at  the  request  of,  and  for  the  accommodation  of  the 
said  George  McLeod,  to  enable  him  to  raise  money  thereon, 
or  endorse  the  same  for  his  own  use  and  benefit  before  the 
same  should  become  due  and  payable,  and  not  otherwise  ; 
and  that  there  never  was  any  consideration  for  the  making 
of  the  said  promissory  note,  or  for  the  payment,  by  the  de- 
fendant, of  the  amount  of  the  said  promissory  note  or  any 
part  thereof;  and  the  defendant  further  saith,  that  the  said 
promissory  note  in,  &c.,  before  the  same  became  due  or 
payable — to  wit,  on  the  1st  September,  1848 — was  endorsed 
by  the  said  George  McLeod,  to  the  said  persons  trading 
under  the  name  style  and  firm  of  M.  Rossin  and  Brother, 
as  in,  &c.  ;  and  the  said  defendant  further  avers,  that  a 
long  time  after  the  said  note  became  due  and  payable — to 
wit,  on  the  1st  of  March,  1849 — the  said  plaintiff  paid  and 
satisfied  the  said  M.  Rossin  and  Brother  on  the  said  pro- 
missory note,  and  in  the  said  declaration  described  and  de- 
signated as  M.  Rossin  and  Brother,  (a  more  particular  de- 
scription of  the  said  persons  using  the  name  and  style  of  M. 
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Rossin  and  Brother,  the  said  defendant  does  not  know  and 
cannot  state),  all  the  monies  due  and  of  right  payable  on 
the  said  promissory  note,  for  and  on  behalf  and  at  the 
request  of  the  said  George  McLeod,  and  with  a  full  know- 
ledge that  the  said  defendant  was  merely  the  accommoda- 
tion maker  of  the  said  promissory  note  for  the  said  George 
McLeod  ;  and  that  the  said  George  McLeod  had  paid  to 
the  defendant  no  consideration  or  value  for  the  making  of 
the  said  promissory  note,  by  the  said  defendant  to  the  said 
George  McLeod,  and  that  the  defendant  had  not  received 
any  consideration  or  value  for  the  making  the  said  pro- 
missory note  as  aforesaid  ;  and  this  the  defendant  is  ready 
to  verify,  &c. 

3rd  plea — Averring,  as  before,  the  endorsement  to  Rossin 
and  Brother,  and  then  alleging  the  issuing  of  a  bailable 
writ,  by  M.  Rossin  and  Brother,  still  being  the  endorsers 
and  holders  of  the  said  note,  against  George  McLeod,  out 
of  the  District  Court  of  the  Home  District — the  endorsement 
—the  arrest  by  the  sheriff — the  taking  of  bail  for  the  ap- 
pearance of  McLeod,  that  the  plaintiff  became  bail  and 
entered  into  the  usual  bond,  &c. ;  the  failure  of  McLeod  to 
appear — the  forfeiture  of  the  bond — its  assignment  by  the 
sheriff  to  Rossin  and  Brother — the  prosecution  of  a  writ  by 
the  assignees  of  the  bail-bond  against  the  plaintiff,  and  their 
recovery ;  and  then  followed  an  averment,  that  the  cause 
of  action  for  which  the  said  George  McLeod  was  so  con- 
victed and  held  to  bail  as  aforesaid,  was  for  his  liability  to 
the  said  Marcus  Rossin  and  Samuel  Rossin,  as  endorser  of 
the  said  promissory  note  mentioned  in  the  said  declaration, 
and  for  no  other  or  different  demand  whatever,  the  said 
promissory  note  being  so  made  by  the  defendant  for  the 
accommodation  of  the  said  George  McLeod,  as  aforesaid. 
And  the  said  defendant  further  avers,  that  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  1st  of 
February,  1850,  the  said  plaintiff  paid  and  satisfied  to  the 
said  Marcus  Rossin  and  Samuel  Rossin  the  debt  and  dam- 
ages in  form  aforesaid  recovered  against  the  now  plaintiff, 
as  bail  for  the  said  George  McLeod,  with  full  knowledge 
of  all  the  facts  aforesaid,  at  the  request  of,  and  for  and  on 
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behalf  of  the  said  George  McLeod,  and  as  the  bail  and 
surety  of  the  said  George  McLeod,  as  aforesaid;  and  this 
the  defendant  is  ready  to  verify,  &c. 

Demurrer  to  2nd  plea — First,  because  the  said  plea  is 
double  in  this,  that  it  sets  up  as  a  defence  that  the  said  note 
was  an  accommodation  note,  made  for  the  accommodation 
of  the  said  George  McLeod,  and  that  the  plaintiff  had  notice 
thereof ;  and  then  sets  up  a  payment  on  behalf  of  the  party 
ultimately  liable  after  the  note  became  due,  whereby  all 
liability  on  the  said  note  is  destroyed. 

2nd.  Because  the  said  plea  is  no  answer  to  the  plaintiff's 
right  to  recover  on  the  said  note  in  this,  that  it  does  not 
shew  that  the  said  plaintiff  had  notice  of  the  fads  in  the 
said  plea  alleged  at  the  time  of  the  endorsement  of  the  said 
note  to  him  ;  that  the  said  plea  amounts  to  an  argumentative 
denial  of  the  endorsement  of  the  said  note  by  the  said  M. 
Rossin  and  Brother,  as  in  the  declaration  alleged,  and  that 
the  plaintiff  is  the  holder  of  the  said  note. 

3rd.  Because  it  does  not  appear  from  the  said  plea,  that 
the  said  note  was  not  endorsed  to  the  plaintiff  for  a  valuable 
consideration  before  the  same  became  due. 

Demurrer  to  3rd  plea — First,  because  said  plea  is  no 
answer  to  the  plaintiff's  right  to  recover  on  the  said  note  in 
this,  that  it  does  not  shew  that  the  said  plaintiff  received 
the  said  note  with  knowledge  of  the  facts  in  the  said  plea 
alleged,  or  that  he  took  the  same  after  it  becamedue,  and 
does  not  allege  that  the  plaintiff  took  the  same  without 
consideration. 

2nd.  Because  the  said  plea  alleges  that  the  said  Marcus 
Rossin  and  Samuel  Rossin  still  are  the  endorsers  and 
holders  of  the  said  note,  and  thereby  agrumentatively  de- 
nies that  the  plaintiff  is  the  holder  thereof ;  that  the  said 
plea  also  argumentatively  denies  the  endorsement  of  the 
said  note,  as  in  the  said  declaration  alleged,  by  the  said 
M.  Rossin  and  Brother. 

3rd.  Because  it  is  not  alleged  that  the  said  Marcus  Rossin 
and  Samuel  Rossin  are  the  same  persons  as  M«  Rossin  and 
Brother,  the  endorsers  of  the  said  note  in  the  said  declara- 
tion  mentioned. 

o  VOL.  rin. 
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4th.  Because  the  said  plea  does  not  shew  at  what  time 
the  said  Marcus  Rossin  and  Samuel  Rossin  commenced  the 
said  suit  in  the  said  plea  mentioned  against  the  said  George 
McLeod,  or  that  the  said  writ  of  capias  ad  respondendum 
was  the  first  process  issued  or  'the  commencement  of  the 
suit ;  that  there  is  no  such  court  as  the  District  Court  of 
the  Home  District. 

6th.  Because  the  said  plea  is  double  in  this,  it  sets  up 
that  the  said  note  was  made  for  the  accommodation  of  the 
said  George  McLeod,  and  afterwards  relies  on  payment  of 
a  judgment  against  the  plaintiff  in  an  action  of  debt  on 
bond  by  the  plaintiff,  as  a  satisfaction  of  the  said  note. 

6th.  Thai  the  said  plea  is  uncertain,  confused,  and  per- 
plexing in  this,  that  it  cannot  be  ascertained  from  it  what 
the  defendant  relies  upon  as  a  defence,  whether  upon  the 
fact  of  accommodation  or  payment  on  behalf  of  the  party 
liable  on  the  said  note. 

M.  Cameron,  for  the  demurrer,  cited  11  A.  &  E.  143;  4 
M.  &  Gr.  101  ;  14  M.  &  W.  831  ;  12  M.  &  W.  159. 

Crooks,  contra,  cited  Chitty,  junr.,  265  ;  10  M.  &  W.  635, 
696 ;  3  Q.  B.  R.  459. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defence  which  is  intended  to  be  set  up  in  these  pleas 
is  a  good  defence  ;  and  the  only  question  is,  whether  in 
point  of  form  they  are  insufficient  for  any  of  the  reasons 
assigned.    In  substance  they  set  up  a  valid  defence. 

It  is  laid  down  by  Mr.  Justice  Bayley  in  his  treatise  on 
bills,  "  that  the  bail  of  any  of  the  parties  who  are  sued,  or 
any  persons  who  pay  the  bill  or  note  on  account  of  the  par- 
ties, become,  on  payment,  holders  ;  and  they  hold  as  upon 
a  transfer  from  the  parties  for  whom  they  made  the  pay- 
ment, not  as  upon  a  transfer  from  the  person  they  have  paid  ; 
and  they  stand,  with  respect  to  other  parties  to  the  bill  or 
note,  in  the  situation  of  the  party  for  whom  they  made  the 
payment;  and  consequently,  unless  he  could  have  sued  upon 
the  bill  or  note,  they  cannot."  He  cites  two  authorities, 
Hull  V.  Pitfield,  1  Wils.  46,  and  exparte  Lambert,  13  Vez. 
179,  which  in  principle  support  the  doctrine  laid  down. 

It  is  not  necessary  that  the  payment  should  have  been 
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made  with  the  money  of  the  person  accommodated,  (as  in 
this  case  with  the  money  of  McLeod),  in  order  to  place  the 
person  making  the  payment  in  the  position  of  McLeod.  If 
that  were  necessary,  then  these  pleas  would  fail  in  substance, 
because  they  do  not  either  of  them  allege  that  the  note  was 
taken  up  with  McLeod's  money.  We  may  infer  the  con- 
trary from  the  words  used  ;  and  that  the  plaintiff,  as  a  friend 
of  McLeod's,  or  because  he  had  on  his  account  made  him- 
self liable,  took  up  the  note  for  him  at  his  request.  That 
made  him  a  creditor  of  McLeod's  as  for  money  advanced  for 
him,  but  gives  him  no  right  as  the  endorser  of  Rossin  &  Co., 
to  take  a  remedy  against  this  defendant,  whom  McLeod 
himself  clearly  could  not  have  sued,  if  the  facts  were  as 
stated  in  the  pleas. 

Neither  plea  is  double,  for  it  was  a  necessary  ingredient 
in  such  a  defence  that  this  defendant  should  have  been  an 
accommodation  maker,  and  that  is  stated  merely  as  part 
and  a  very  necessary  part  of  a  defence  which  is  single  ;  the 
object  of  the  whole  being  to  shew  that  the  plaintiff  took  up 
the  note  under  such  circumstances  as  gave  him  no  right  of 
action  against  the  defendant. 

It  is  objected  that  the  second  plea  is  an  argumentative 
denial  of  the  endorsement  of  the  note  by  Rossin  &  Co.,  to 
plaintiff;  but  we  consider  that  this  is  one  of  those  cases  in 
which  a  party  may  be  allowed  to  plead  specially  such 
facts  as  might  perhaps  equally  avail  him  upon  a  denial  in 
more  general  terms  ;  for  it  may  be  true  that  he  could  not 
truly  deny  the  fact  of  Rossin  &  Co.  endorsing  the  note  to 
him  after  he  had  paid  them  the  amount,  and  they  may  have 
endorsed  it  too  with  the  express  intent  to  enable  him  to  sue 
the  maker  upon  it,  if  he  could.  It  is  better,  therefore,  that 
these  facts  should  be  specially  pleaded,  since  they  do  not 
shew  that  Rossin  &  Co.  did  not  in  fact  endorse,  but  that, 
under  the  circumstances,  their  endorsement  will  not  enable 
him  to  sue  this  defendant. 

The  plea  ought  perhaps  to  have  been  so  framed  as  to 
shew  clearly  that  Rossin  &  Co.  were  holders  of  the  note 
when  the  plaintiff,  at  the  request  of  McLeod,  paid  it ;  and 
that  he  took  the  note  from  them  when  he  made  the  payment 
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as  alleged,  and  not  otherwise,  or  on  any  other  occasion  ;  but 
it  does  not  appear  to  as  that  there  is  any  objection  to  the  plea 
for  want  of  such  statements  as  are  strictly  assigned  as 
causes  of  demurrer,  and  the  plea  is  in  substance  intelligible 
enough. 

The  same,  we  think,  may  be  said  of  the  third  plea.  It  is 
a  good  defence  in  substance,  and  though  it  may  be  objec- 
tionable in  one  or  two  respects,  as  informal,  yet  we  think 
it  is  not  bad  for  any  of  the  reasons  assigned. 

Per  Cwr.— Judgment  for  the  defendant  on  demurrer. 

Lane  v.  Officers  of  the  Ordnance. 

Ojfficers  of  Her  Majesty's  Ordnance— their  liability  to  be  sued  in  our  courts  in 
their  collective  capacity. 

"The  Officers  ,of  Her  Majesty's  Ordnance,  connposing  a  departnaent  of  the  public 
service  existing  in  England,  cannot  at  the  common  law  be  sued  in  our  courts 
in  this  province,  in  their  collective  capacity,  for  an  alleged  culpable  negligence — 
the  remedy  against  them  for  any  wrong  done  by  the  orders  or  omissions  of  the 
board,  as  a  board,  can  only  be  by  application  to  the  crown. 

The  plaintiff,  as  administratrix  of  James  Lane,  deceased, 
sued  under  the  provisions  of  the  statute  10  &  11  Vic.  ch.  6, 
-charging  in  the  declaration  that  the  defendants  were  seized 
in  fee  simple  of  the  Rideau  Canal,  and  of  the  land  covered 
by  the  water  thereof,  and  of  the  several  locks,  gates  and 
bridges  used  in  connection  with  or  for  the  purpose  of  cross- 
ing over  the  canal ;  and  that  the  cutting  the  canal  intercep- 
ted the  means  of  communication  and  travel  at  the  Kingston 
Mills— to  restore  which,  the  defendants  built  a  bridge  for 
the  use  of  Her  Majesty's  subjects  and  others  having  occa- 
sion to  cross,  and  such  bridge  was  erected  on  the  defendants' 
land,  and  was  their  property  and  under  their  charge  and  con- 
trol ;  and  that  all  Her  Majesty's  subjects  and  others  had 
right  to  use  the  said  bridge  ;  and  thereupon  it  became  the 
duty  of  defendants  to  keep  the  bridge  in  good  repair ;  but 
that  defendants,  not  regarding,  &c.,  permitted  the  bridge  to 
be  out  of  repair  and  unsafe  ;  and  that  James  Lane  did  go 
on  the  said  bridge  to  cross  the  same,  and  that  owing  to  the 
unsafe  condition  of  the  bridge  and  sides,  side-pieces  and 
hand-rails  thereof,  the  said  James  Lane  fell  over  and  re- 
ceived divers  injuries,  whereof  he  died  within  twelve  ca- 
lendar months  next  before  the  bringing  of  this  suit,  ad 
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damnum^  &c.,  and  for  plaintiff's  benefit  as  widow  of  James 
Lane,  and  that  of  three  of  his  infant  children. 

The  defendants  pleaded  not  guilty  ; 

2nd.  A  denial  of  the  duty  charged  to  keep  the  bridge  in 
repair;  and 

3rd.  That  the  bridge  was  in  as  good  repair  as  was  ne- 
cessary to  enable  persons  to  cross  it  in  safety. 

At  the  trial,  at  the  last  assizes  at  Kingston,  before 
Draper,  J.,  it  appeared  that  the  bridge  was  erected  to 
restore  the  communication  which  had  been  interrupted  by 
the  canal  being  cut  through  the  main  high  road  at  the 
Kingston  Mills ;  that  it  was  originally  and  finally  com- 
pleted by  the  officers  in  charge  of  the  Rideau  Canal,  in  a 
solid  and  substantial  manner,  so  as  to  allow  ordnance  to 
pass  over  it  safely,  and  that  it  had  been  in  fact  kept  undcc 
the  charge  of  such  officers  from  the  time  of  its  completion  ; 
that  James  Lane,  with  two  other  persons — one  of  whom 
was  stated  to  be  intoxicated,  and  to  be  supported  arm  in 
in  arm  by  Lane  and  the  other — went  on  the  bridge  to  cross 
late  one  night  in  November  last,  and  that  in  some  way, 
owing  to  the  state  in  which  this  third  person  was,  the  three 
swung  round  against  the  side  railing  of  the  bridge,  which 
immediately  gave  way,  and  Lane  fell  over  into  the  lock 
and  was  killed.  The  side-rail  appeared  to  be  rotten,  though 
the  bridge  itself  was  quite  safe,  and  any  person  could  have 
crossed  without  danger,  unless  they  had  struck  against  the 
side-rail.  It  was  suggested  that  Lane  had  been  drinking 
also,  but  several  witnesses  swore  he  was  sober  ;  Bresson, 
who  was  supporting  Short  (the  tipsy  man)  on  one  side, 
swore  Lane  was  sober,  and  described  the  accident  as 
arising  from  Lane  being  swung  round— he  (Bresson)  being 
as  it  were  the  pivot — and  thus  Lane  was  thrown  with  his 
whole  weight  agaiust  the  rail ;  Short  fell  partly  over,  but 
Bresson  saved  him. 

It  was  objected  that  the  Rideau  Canal  Act,  8  Geo.  IV. 
ch.  1,  did  not  impose  on  the  defendants  the  duty  of  keeping 
up  and  maintaining  this  bridge  ; 

2nd.  That  the  statute  10  &  11  Vic.  ch.  6,  did  not  extend 
to  a  case  like  this ;  and 
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3rd.  That  the  defendants,  under  the  7th  Vic.  ch.  11,  were 
not  the  owners  of  the  bridge,  so  as  to  be  chargeable. 

The  objections  were  overruled  at  the  trial — leave  being 
reserved  to  the  defendants  to  renew  them  on  motion  for  a 
nonsuit. 

The  jury  were  directed  that  if  the  bridge  was  only  ne- 
cessary to  be  established  a  highway  intersected  by  the  canal, 
and  was  substantially  built  and  finished,  the  defendants 
were  not,  under  8  Geo.  IV.  ch.  1,  liable  to  maintain  it — 
though  if  a  bridge  erected  for  canal  purposes  only,  it  would 
be  different ;  but  that  for  the  purposes  of  this  trial,  the  jury 
should  assume  the  defendants  were  liable  to  repair,  having 
always  kept  the  bridge  under  their  own  control,  or  that  of 
the  officers  in  charge  of  the  canal.  Then  they  should 
enquire  whether  the  plaintiff,  by  his  own  negligence  and 
want  of  ordinary  care,  contributed  to  the  injury  v which 
caused  his  death — and  if  so,  to  find  for  defendants  ;  but  if 
not,  to  find  for  plaintiff,  with  such  damages  as  they  thought 
reasonable — leaving  the  question  of  the  defendants'  general 
liability  to  be  discussed  on  the  motion  for  non-suit. 

The  jury  gave  a  verdict  for  2001,,  to  be  divided  equally 
between  the  widow  and  the  three  children. 

Kirkpatrick  obtained  a  rule  nisi  to  enter  a  warrant  on 
the  leave  reserved,  or  for  a  new  trial — the  verdict  being 
contrary  to  law  and  evidence  and  the  judge's  charge. 

P.  Vankoughnet  and  Burrowes  supported  the  rule,  and 
cited  the  following  authorities  : — 10  &  11  Vic.  ch.  6  ;  7  Vic. 
ch.  11,  sees.  30,  33  ;  7  Ju.  224  ;  3  Bl.  Com.  255 ;  3  M.  &  W. 
244 ;  1  Q.  B.  R.  39 ;  10  M.  &  W.  546  ;  3  C.  B.  1,  Jurist, 
20th  April,  1850. 

A.  Campbell  shewed  cause,  and  referred  to  15  L.  Jl.  235, 
C.  P. ;  3  Bing.  N.  C.  468  ;  1  Q.  B.  R.  89  ;  5  C.  &  P.  190 ; 
1  M.  &  W.  435 ;  1  Phillips'  Rep.  307  ;  5  U.  C.  R.  6. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  could  in  our  opinion  be  no  reasonable  hope  of 
success  in  this  action.  The  poor  man  Lane  came  to  his 
death  apparently  by  the  want  of  ordinary  care  and  prudence, 
which  his  intemperate  habits  and  his  condition,  or  at  least 
that  of  his  companions,  at  the  moment  when  the  fatal  acci- 
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dent  occurred,  disabled  them  from  exercising ;  and  it  is  to 
be  regretted  that  his  widow  should  have  been  encouraged, 
under  such  circumstances,  to  seek  in  a  court  of  law  for  an 
indemnity  against  the  consequences  of  the  misfortune, 
which,  under  any  circumstances,  it  is  quite  clear  they  could 
not  have  obtained  through  such  a  proceeding. 

If  our  provincial  statute  on  which  this  action  is  brought, 
10  &  11  Vic.  ch.  6,  had  never  been  passed,  or  if  a  year 
before  it  was  passed  three  men  going  in  a  helpless  state 
of  intoxication  at  night  over  this  bridge  had  so  far  deviated 
from  the  usual  manner  of  walking  over  a  bridge  that,  hav- 
ing hold  of  each  other's  arm,  the  one  farthest  from  the  rail 
on  one  side  of  the  bridge,  in  his  gyrations,  brought  himself 
and  his  two  companions  with  the  weight  of  their  three 
bodies  at  once  upon  the  hand  rail,  which  was  never  meant 
to  bear  that  kind  of  stress,  and  if  in  consequence  of  its 
giving  way  one  of  them  had  been  injured,  but  not  killed, 
and  if  when  he  had  become  sober  he  had  gone  to  seek 
advice,  I  think  it  would  riot  have  entered  into  any  one's 
mind  to  tell  him  that  he  had  a  good  action  against  the 
officers  of  Her  Majesty's  Ordnance  for  negligence ;  and 
unless  such  an  action — which  I  am  satisfied  no  one  could 
have  thought  of  bringing — would  have  lain,  most  clearly 
there  can  be  no  pretence  for  this  action  upon  the  statute 
10  &  11  Vic,  under  the  circumstance  of  one  of  the  men. 
Lane,  having  died  ;  for  all  that  the  statute  provides  is,  that 
"whensoever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof^  then,  and  in  every  such  case, 
the  person  who  would  have  been  liable  if  death  had  not 
ensued^  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony." 

The  Rideau  Canal  was  made  by  an  officer  employed  by 
the  ordnance,  acting  for  the  crown,  in  their  department  of 
the  public  service.    Having  intersected  a  public  highway 
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by  the  line  of  this  canal,  he  was  bound  by  the  statute  which 
gave  the  necessary  powers  for  laying  out  and  constructing 
the  Rideau  Canal,  to  restore  the  communication  which  he 
had  interrupted,  by  building  a  bridge  over  the  canal  at  that 
point ;  and  it  may  be  assumed,  that  while  the  canal  is  in 
the  possession  and  under  the  exclusive  control  of  officers 
of  the  ordnance,  there  is  the  same  obligation  to  keep  it  in 
repair  that  there  was  to  build  it ;  that  entitles  us  to  say 
nothing  more  than  that  is  incumbent  on  the  crown  to  do 
this — and  for  the  neglect  of  that  duty,  and  for  an  injury 
properly  and  plainly  attributable  to  that  neglect,  and  not 
arising  from  any  fault  of  the  party  injured,  what  would 
have  been  the  civil  remedy  at  common,  law — what  would 
now  be  the  remedy,  which  is  the  same  question,  for  the 
statute  applies  only  where  a  person  is  killed  by  the  acci- 
dent, and  leaves  any  claim  on  his  part  for  damages  when 
he  survives,  exactly  where  it  stood  at  common  law. 

The  Ordnance  Vesting  Act,  7  Vic.  ch.  11,  was  referred 
to  on  the  argument,  the  '30th  &  33rd  clauses  being  those 
material  to  be  considered,  if  indeed  anything  in  that  act 
can  possibly  affect  the  question  one  way  or  the  other. 

In  the  case  of  Tully  v.  The  Principal  Officers  of  Her  Ma- 
jesty's Ordnance  (5  U.  C.  Rep.  6),  we  had  occasion  to 
consider  the  objects  and  effect  of  that  statute,  and  much 
that  we  then  felt  it  necessary  to  remark  applies  even  more 
strongly  to  this  action.  The  officers  of  ordnance  compose 
a  military  department  of  the  public  service  ;  they  are  in 
England,  not  within  our  jurisdiction,  and  by  the  common 
law  no  more  within  reach  of  our  process  than  the  Admi- 
ralty or  the  Bank  of  England.  For  certain  purposes,  in 
order  to  enable  the  crown  through  them  to  carry  out  con- 
tracts and  protect  public  property  under  their  charge,  powers 
are  given  by  the  colonial  act  referred  to,  and  the  right  of 
suing  and  the  liability  to  be  sued  is  to  be  seen  so  far  as 
may  be  necessary  for  the  objects  of  the  act,  in  terms  con- 
ferred by  it ;  and  some  provisions  are  contained  in  it  which 
I  confess  myself  unable  fully  to  comprehend  and  to  apply 
in  a  manner  consistent  with  some  clearly  acknowledged 
principle,  and  that  shall  not  lead  to  consequences  which 


LANE  V.  OFFICERS  OF  THE  ORDNANCE. 


113 


never  could  have  been  intended  or  contemplated.  But  I 
see  nothing  in  the  statute  that  can  tend  in  the  remotest 
degree  to  give  an  action  in  our  courts  against  a  department 
of  the  public  service  existing  in  England,  for  an  alleged 
culpable  negligence.  The  remedy  can  only  be  by  appli- 
cation to  the  crown,  for  any  wrong  done  by  the  orders  or 
omissions  of  the  board  as  a  board. 

Each  officer  of  the  ordnance  acting  in  Canada,  like  all 
other  individuals  in  the  civil  or  military  service,  may,  ac- 
cording to  the  circumstances,  involv^e  himself  by  his  illegal 
conduct  in  personal  liability,  as  a  trespasser  or  otherwise, 
and  he  may  be  made  to  answer  in  damages  for  his  unau- 
thorised acts,  subject  however  to  certain  principles  and 
distinctions  established  by  judicial  decisions,  and  indis- 
pensable to  the  efficiency  of  the  public  service  and  the  just 
protection  of  those  who  are  engaged  in  it ;  but  on  what  we 
are  to  found  here  in  Canada  a  right  of  legal  recourse  through 
our  courts  of  justice  against  a  department  of  the  public  ser- 
vice existing  in  England  in  a  collective  capacity,  I  am 
wholly  at  a  loss  to  imagine ;  and  what  use  it  could  be  pro- 
posed to  make  of  a  judgment  against  Her  Majesty's  Ord- 
nance, rendered  in  our  courts  in  such  a  case,  not  within  the 
statute  7  Vic.  ch.  11,  is  equally  difficult  to  understand.  It 
could  have  no  other  effect  than  to  leave  the  plaintiff  to  pay 
his  own  costs,  unless  the  sheriff  could  sell  a  fort  or  a 
magazine,  or  a  canal,  to  satisfy  the  judgment. 

We  make  absolute  the  rule  nisi  for  nonsuit,  without  going 
into  any  consideration  of  the  cases  cited  to  shew  that  though 
the  party  going  over  the  bridge  was  intoxicated  and  acted 
imprudently,  and  was  in  a  measure  the  cause  of  the  acci- 
dent, the  action  might  nevertheless  be  sustained,  because 
we  do  not  set  aside  the  verdict  on  any  ground  which  re- 
quires that  point  to  be  considered,  but  because  this  action 
could  not  have  been  sustained  under  any  state  of  facts. 

Per  Cur. — Rule  absolute  for  nonsuit. 
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Crooks  v.  Wilson. 

Pleading  payment  of  a  less  sum  in  satisfaction  of  a  judgment  recovered  for  a 
greater  sum,  alleging  the  lesser  sum.  to  be  the  true  debt. 

To  debt,  on  jud^^ment —  a  plea  was  pleaded  in  effect  alieginj^  that  the  judgment 
was  entered  upon  a  cognovit  in  which,  though  the  nonminal  debt  was  admitted' to 
be  200/.  as  sued  for — the  true  debt  was  only  79/.  which  sum  was  paid  in  satis- 
laction  of  the  judgment :  Held  on  demurrer — plea  bad. 

In  a  defence  like  this,  the  proper  course  for  the  defendant  to  take  is  to  apply  to 
have  saiisfciction  entered  on  the  judgment  or  to  slay  proceedings  in  the  suit 
upon  the  judgment.  Principles  of  pleading  prevent  the  defence  being  urged 
in  the  shape  of  a  plea. 

Declaration  :  1st  count — debt  on  judgment.  2nd  count — 
on  a  note,  payee  vs.  maker  :  3rd  count — on  a  note,  payee  vs. 
maker. 

Pleas  to  1st  count,  (in  effect),  that  though  judgment  was 
recovered  of  the  defendant  for  the  sum  of  200/.  yet  that  in 
fact  such  judgment  was  entered  upon  a  cognovit,  in  which 
the  sum  of  200/.  was  the  nominal  sum  mentioned  and  not 
the  true  debt,  which  was  admitted  in  the  cognovit  to  be 
'  but  79/.  and  endorsed  on  the  execution  issued  upon  the 
said  judgment.  The  plea  then  averred  payment  of  the  1st 
sum  of  79/.  in  satisfaction  of  such  judgment. 

Demurrer  to  plea — because  it  contradicted  the  record  of  a 
judgment,  in  averring  that  the  sum  mentioned  in  it  was  not 
at  any  time  really  due,  but  only  a  portion  of  it. 

There  were  other  pleas  and  demurrers,  but,  as  will  be  seen 
in  reading  the  judgment  of  the  court,  they  need  not  be  fur- 
ther noticed,  the  points  raised  by  them  not  admitting  of  any 
doubt. 

Crooks^  for  the  demurrer. — He  cited  1  M.  &  W.  564 ;  5 
Ea.  R.  475  ;  7  T.  R.  596  ;  15  L.  Jl.  Exch.  279  ;  15  M.  &  W. 
373  ;  13  M.  &  W.  128 ;  4  Moore,  165;  7  M.  &  Gr.  348. 

Read,  contra,— He  cited  1  Ch.  PL  550 ;  3  T.  R.  Taylor  v. 
Cole  ;  2  Campb.  175  ;  1  Saund.  28,  note  3  ;  8  M.  &  W.  228  ; 
2  C.  B.  494 ;  6  U.  C.  R.  539 ;  8  T.  R.  395  ;  7  T.  R.  446  ; 
1  D.  &  R.  19  ;  1  &  2  Vic.  ch.  110,  §  17  ;  7  Wm.  IV.  ch.  3, 
§  20;  2  Geo.  IV.  ch.  110,  §  19;  Cam.  Rules,  26,  27 ;  3 
Bing.  N.  C.  457  ;  2  N.  &  P.  641  ;  6  M.  &  W.  528. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

The  second  plea  to  the  second  count,  and  the  third  plea 
to  the  last  count,  were  scarcely  attempted  to  be  supported 
on  the  argument,  and  I  do  not  understand  why  they  should 
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have  been  pleaded,  the  first  of  them  being  a  plain  denial  in 
effect  of  the  written  contract  declared  on,  so  that  if  it  be  true 
the  defendant  had  nothing  more  to  do  than  plead  that  he  did 
make  the  note,  as  indeed  he  does  in  another  place  ;  and  the 
third  plea  to  the  last  count  tenders  an  issue  upon  the  pay- 
ment of  another  note  than  that  sued  upon.  If  the  facts 
pleaded  in  it  be  true,  they  amount  to  payment  of  this  note, 
and  the  plea  is  only  an  argumentative  and  informal  plea  of 
payment. 

The  first  plea  to  the  first  count,  we  have  had  more  doubt 
about ;  but  we  are  of  opinion  that  it  is  bad.  No  precedent  of 
such  a  plea  was  cited.  Without  alleging  fraud  (if  the  defen- 
dant in  the  original  action  could  do  so),  it  contradicts  the 
record  of  the  judgment ;  averring  that  the  sum  mentioned  in 
it  was  not  at  any  time  really  due,  but  only  a  portion  of  it. 

The  statute  4  Anne,  ch.  16,  sec.  12,  does,  to  be  sure,  say 
that  "  where  debt  shall  be  brought  on  any  judgment,  if  the 
defendant  hath  paid  the  money  due  upon  such  judgment, 
such  payment  may  be  pleaded  in  bar but  that  does  not 
leave  it  open  to  a  party  to  deny  that  the  sum  recovered  by 
the  judgment  was  really  due. 

The  statute  was  passed,  because  payment  being  matter 
in  pais  could  not  be  pleaded  at  common  law  to  an  action 
upon  a  record ;  but  the  plea  must  shew  all  the  money  paid 
for  which  the  judgment  was  rendered,  or  it  can  be  no  bar. 

A  defendant,  on  such  facts  as  are  stated  in  this  plea,  can 
be  in  no  difficulty,  because  he  can  apply  to  have  satisfaction 
entered,  or  apply  to  stay  proceedings,  if  the  judgment  is 
sued  upon  after  the  true  debt  has  been  paid. 

The  question,  what  course  of  pleading  is  proper  for  a 
plaintiff  in  any  action  against  an  executor,  when  he  sets 
up  a  judgment  against  the  estate  and  pleads  no  assets  ultra, 
which  judgment  has  been  entered  for  more  than  real  debt, 
is  discussed  in  several  cases  reported  in  3  Lev.  368 ;  1  P. 
W.  296;  1  Ld.  Ray.  678;  1  Saunders,  333,  (note  9;)  2 
Saunders,  50,  (note  3;)  5  T.  R.  82  ;  4  Moore,  165  ;  but  there 
the  party  who  seeks  to  limit  the  judgment  to  the  true  debt, 
is  no  party  to  the  record ;  and  the  cases  in  other  respects  are 
not  analogous. 
Per  Cur, — Judgment  for  plaintiff  on  all  the  demurrers. 
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The  Bank  of  Upper  Canada  v.  Sherwood. 

Pleadings — Duplicity— J vermcnt  as  to  notp.  not    being  presented — Endorser 
pleading  the  taking  of  mortgage  by  holder  from,  maker  in  discharge. 

A  plea  by  defendant  that  he  did  not  endorse  the  notes,  and  that  A.  B.  did  not 

make  the  notes,  is  bad  for  (iuplicity. 
Where  a  note  is  made  payable  to  A.  B.  at  the  Bank  of  Upper  Canada,  a  plea 

averring  that  the  said  note  was  not  duly  presented  to  the  said  A.  B.  when  it 

became  due,  is  jrood. 

There  is  no  reason  why  the  holder  of  a  mortgage  security  should  not  take  in 
addition  a  note  from  the  mortgagor  with  an  endorser ;  and  the  fact  that  the 
time  mentioned  for  the  defeasance  of  the  mortgage  is  a  period  beyond  the  time 
at  which  the  note  will  mature,  is,  in  the  absence  of  fraud,  no  defence  to  the 
endorser. 

The  defendant  was  sued  in  the  first  four  counts  of  the 
declaration  upon  four  several  promissory  notes  made  by  D. 
Bethune  to  the  defendant  or  order,  and  endorsed  by  the 
defendant. 

In  the  fifth  count  he  was  sued  as  endorser  of  a  bill  of 
exchange  drawn  by  Mr.  Bethune  on  Colcleugh  and  Grier, 
.   and  counts  were  added  for  interest  and  on  an  account 
stated. 

The  defendant  pleaded — 1st,  as  to  the  first  four  counts, 
that  he  did  not  endorse,  and  that  Mr.  Bethune  did  not  make 
the  notes  in  those  counts  mentioned.  This  was  demurred 
to  as  bad  for  duplicity. 

2nd.  That  the  notes  in  the  said  four  counts  mentioned 
were  not,  nor  was  any  of  them,  duly  presented  to  the  said 
D.  Bethune  when  they  became  due.  This  was  demurred 
to  as  being  no  defence. 

The  6th  plea  was  to  the  four  counts  on  the  notes,  and  it 
set  forth  in  substance  that  these  notes  were  delivered  to  the 
plaintiff's  for  and  on  account  of  other  notes  which  had  been 
made  by  Bethune  and  endorsed  by  the  defendant,  for  the 
same  sum  of  money  in  those  counts  mentioned  ;  that  those 
notes  bore  date  on  the  1st  of  February  1848  ;  and  that  after- 
wards and  after  they  had  been  endorsed  by  the  defendant 
to  the  plaintiffs,  and  before  they  became  due — namely,  on 
the  19th  of  February  1848 — it  was  agreed  between  the 
plaintiffs  then  holding  those  first  notes  and  Bethune,  with- 
out the  knowledge  of  the  defendant,  that  the  plaintiffs 
should  give  time  on  those  notes  till  the  1st  of  August  1849  ; 
and  that  to  secure  the  same,  with  other  debts  due  by 
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Bethune  to  the  plaintiffs,  Bethune  should  assign  to  the 
plaintiffs  certain  steamboats,  on  condition  that  the  assign- 
ment should  be  void  if  Bethune  should  pay  9000Z.  by  the  1st 
of  August  1849,  which  sum  of  9000/.  included  the  money 
mentioned  in  those  first  notes  and  those  now  sued  on ;  that 
Bethune  did  assign  the  boats  in  pursuance  of  the  agree- 
ment without  the  knowledge  of  the  defendant ;  and  that  the 
plaintiffs  received  the  assignment  on  account  of  the  said 
first  notes  so  made  on  1st  of  February  1849,  and  all  money 
to  become  due  thereon  without  the  consent  or  knowledge 
of  the  defendant ;  and  that  afterwards,  and  after  these  first 
made  notes  became  due — namely  on  the  days  in  the  first 
four  counts  mentioned — the  defendant  endorsed  the  notes  in 
those  counts  mentioned— being  for  and  on  account  of  the 
money  in  the  first  made  notes  contained,  and  for  no  other 
money,  without  notice  or  knowledge  of  the  agreement 
between  Bethune  and  the  plaintiffs,  or  of  the  execution  of 
the  said  assignment  or  anything  connected  therewith,  &c. 

This  plea  was  demurred  to. 

Gamble  for  the  demurrer.    Phillpotts  contra. 

Cases  cited  :  3  Scott's  N.  R.  497 ;  6  Dowl.  238  ;  2  Ves. 
Jr.  540;  2  Br.  C.  C.  579  ;  4  Ves.  Jr.  824  ;  1  Cr.  M.  &  R.  87. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  plea  is  bad  for  duplicity,  because  the  defendant 
traverses  what  he  could  not  deny — namely,  the  making  of 
the  notes  :  that  is,  he  could  not  deny  that,  if  he  really  en- 
dorsed the  notes,  and  his  tendering  this  additional  issue  as 
tO'the  making  is  therefore  bad. 

The  defence  set  up  by  the  second  plea  is,  I  think,  suffi- 
cient. The  notes  being  made  payable  by  Mr.  Bethune  at 
the  Bank  of  Upper  Canada,  would  be  held  to  be  duly  pre- 
sented to  him^  if  they  were  duly  presented  at  the  Bank, 
which  is  the  place  at  which  he  undertook  to  meet  them, 
and  the  traverse  does  therefore  properly  raise  an  issue  as  to 
whether  they  were  presented  at  the  Bank :  if  they  were, 
then  they  were  duly  presented  to  Mr.  Bethune. 

Besides  any  formal  exception  to  the  6th  plea,  I  do  not  see 
that  in  substance  it  offers  any  defence.  There  is  no  allega- 
tion of  fraud  being  practised  or  intended.    If  Bethune  had 
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paid  the  first  notes  on  the  19lh  of  February  instead  of  giv- 
ing a  mortgage  as  collateral  security,  and  had  afterwards 
made  other  notes  for  the  same  amount,  and  this  defendant, 
without  asking  any  questions,  had  endorsed  them,  there 
would  be  no  reason  why  he  should  not  be  liable  upon  them. 

It  is  not  asserted  that  he  was  otherwise  than  a  mere 
accommodation  endorser  of  the  first  notes.  Whether  he 
would  or  would  not  in  like  manner  have  accommodated 
Mr.  Bethune  by  endorsing  these,  if  he  had  enquired  and 
learnt  what  had  become  of  the  others,  we  cannot  tell.  It 
is  not  stated  in  the  plea  that  he  was  deceived  into  the 
belief  that  he  was  endorsing  mere  renewal  notes,  or  that  he 
endorsed  them  as  renewals,  further  than  that  he  says  he 
endorsed  them  on  account  of  the  money  in  those  notes 
contained. 

The  mortgage  may  or  may  not  have  extinguished  the 
first  notes,  depending  on  the  language  of  it :  that,  however, 
would  only  be  on  the  technical  ground  of  merger ;  but  that 
principle  could  not  be  applied  to  the  notes  now  sued  on, 
which  were  given  long  after  that  mortgage  was  made.  As 
to  these  notes,  the  only  question  can  be,  whether  they  were 
binding  when  given  and  endorsed  ;  for  in  respect  to  them 
nothing  that  could  affect  their  validity  was  done  afterwards. 
Why  should  they  not  be  binding?— as  between  Bethune  and 
the  plaintiffs  there  was  a  good  consideration.  There  was 
no  reason  why  Mr.  Bethune  could  not  legally  give  them 
his  notes  for  the  debt  due,  though  secured  by  mortgage. 

The  assignment,  as  set  out,  does  not  postpone  the  time 
for  paying  the  notes.  All  that  can  be  said  is,  that  it  gives 
the  plaintiffs  the  additional  security  of  certain  steamboats, 
subject  to  a  defeasance  if  the  money  should  be  paid  on  the 
1st  of  August  1849.  That  did  not  restrain  the  remedy  on 
the  notes  themselves,  if  not  paid  according  to  their  tenor. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer  to  all  the 
pleas  except  the  2nd. 
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M'Nab  v.  Adamson. 

Case  for  overflowing  land  by  draining  water  back —  What  the  issue  on  the 
pleadings. 

Case  for  damming  back  water  on  the  plaintiff's  land  :  Held  per  Cur,  that  upon 
the  pleadings — as  given  at  length  below — the  issue  was  not  whether  a  dam 
which  had  been  two  feet  high  was  made  by  the  defendant  three  feet  high,  or 
beino-  made  by  others  of  that  height  within  twenty  years  was  wrongfully 
continued  by  him, — but  whether  the  prescriptive  right,  whatever  it  might  be 
proved  to  be,  had  been  exceeded  within  tAVenty  years  to  the  plaintiff's 
prejudice. 

The  plaintiff  declared  in  case  for  an  injury  to  his  free- 
hold, lot  No.  12,  in  the  11th  concession  of  Esquesing,  by 
damming  up  the  water  of  the  River  Credit,  and  causing  the 
water  to  be  penned  back  and  to  overflow  his  land. 

The  declaration  contained  two  counts,  in  the  first  of 
which  the  plaintiff  charged  the  defendant,  as  the  occupant 
of  the  adjoining  lot  No.  11,  with  wrongfully  raising  in  1842 
a  dam  which  had  in  1825  been  erected  by  one  James 
McNab  over  the  Credit,  upon  that  lot,  of  a  certain  height — 
to  wity  of  the  height  of  two  feet^  and  increasing  it,  to  wit^  to 
the  greater  height  of  three  feet ;  and  it  charged  that  the 
defendant  also  wrongfully  tightened  the  said  dam,  and  that 
he  continued  the  dam  so  raised  and  tightened  till  the  com- 
mencement of  this  suit,  by  means  of  which  raising  and 
tightening  of  the  dam  the  water  was  penned  back  and 
caused  to  flow  over  and  above  the  usual  and  natural  water 
mark  of  the  stream  within  the  plaintiff's  close,  and  occa- 
sioned the  grievances  complained  of. 

In  the  second  count,  the  plaintiff  stated,  as  in  the  first, 
his  occupation  of  No.  12,  through  which  the  River  Credit 
flows  ;  the  erection  by  James  McNab  on  lot  No.  1 1,  lower 
down  the  stream,  of  a  dam,  in  the  year  1825,  of  a  certain 
height,  to  wit,  of  the  height  of  two  feet,  which  remained  of 
the  height  aforesaid  till  the  time  of  committing  the  griev- 
ances ;  that  d»aring  that  time  the  stream  should  of  right 
have  run  and  flowed,  and  did  run  and  flow  through  the 
plaintiff 's  close  uninterrupted  in  its  natural  course,  other- 
wise than  by  the  said  dam  of  and  to  the  height  aforesaid; 
and  the  plaintiff  charged  in  this  count,  that  on  the  1st  of 
March  1849,  one  Barnhart  wrongfully  raised  the  dam  to  a 
greater  height^  to  wit^  to  the  height  of  three  feety  and  in- 
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creased  the  length  by  twenty  feet ;  and  that  this  defendant, 
well  knowing  the  premises  on  the  day  and  year  last  afore- 
said, and  from  thence,  &c.,  wrongfully  upheld  and  con- 
tinued the  said  dam,  whereby,  &c. — alleging  such  injuries 
as  were  stated  in  the  first  count. 

The  defendant  pleaded — 1st.  Not  guilty. 

2nd.  That  the  plaintiff,  by  reason  of  his  possession  of  the 
said  close,  was  not  entitled  to  have  the  water  flow  in  man- 
ner and  form,  &c. 

3rd  to  1st  count,  a  prescriptive  right  for  twenty  years  to 
tighten  the  dam  in  that  count  mentioned,  and  to  erect  and 
continue  erected  divers  boards,  &c.,  being  the  dam  in  that 
count  mentioned,  over  the  stream  in  the  defendant's  close, 
of  the  certain  height,  to  wit,  of  the  height  of  three  feet  above 
the  bed  of  the  stream,  being  the  increased  height  in  that 
count  mentioned,  for  the  due  working  of  his  mill ;  and  that 
he,  the  defendant,  did,  at  the  said  time  when,  &c.,  for  the  due 
and  necessary  w;orking  of  his  said  mill,  erect  the  said  dam 
over  the  said  stream  on  the  defendant's  premises,  then 
being  of  a  certain  height,  to  wit,  of  the  height  of  three  feet 
above  the  bed  of  the  stream,  being  the  increased  height  in 
the  said  first  count  mentioned,  and  tightened  the  dam  as 
therein  mentioned,  but  without  raising  or  tightening  the 
said  dam  more  or  otherwise  than  the  same  had  during  all 
the  time  aforesaid  been  used  and  accustomed  to  be  built 
upon,  raised,  erected  and  tightened,  which  were  the  same 
grievances. 

4th  plea  set  up  a  prescriptive  right  in  answer  to  the 
second  count,  in  the  defendant  and  all  former  occupiers  of 
lot  12,  &c.,  to  build  upon  the  said  dam  now  of  the  defendant^ 
and  to  raise  the  same  and  increase  the  height  thereof  to  wit, 
to  the  height  of  three  feet,  and  to  increase  the  length  to  the 
extent  of  twenty  feet,  being  the  increased  height  and  length 
in  the  said  second  count  mentioned,  and  to  uphold  and 
continue  the  same  as  therein  mentioned  in  and  over  the 
said  stream,  &c.,  as  often  as  occasion  might  require  for  the 
due  working  of  his  mill,  and  of  penning  back  and  raising 
the  water,  &c.,  as  might  be  necessary  by  the  means  afore- 
said ;  and  that  having  occasion  for  the  due  working  of  his 


m'nab  v.  adamson. 


121 


mill,  he,  the  defendant,  did,  on,  &c.,  support,  uphold  and 
-  continue  the  last  mentioned  dam,  then  being  of  a  certain 
height,  to  wit,  of  the  height  of  three  feet  above  the  bed  of 
the  said  stream,  being  the  increased  height  in  the  said 
count  and  in  this  plea  mentioned,  and  of  increasing  the 
length,  &c.,  being  the  length,  &c.,  but  without  raising  or 
lengthening  the  said  dam  or  upholding  or  continuing  the 
same  beyond  the  proper  length,  height,  size  or  dimensions 
thereof  during  the  time  aforesaid,  or  more  or  otherwise  than 
the  same  had  during  all  the  time  aforesaid  been,  and  been 
used  and  accustomed  to  be  raised,  &c.,  or  continued,  which 
was  the  same  supposed  grievances,  &c. 

5th  plea — a  former  recovery  by  the  plaintiff  for  the  same 
alleged  injury. 

6th — Statute  of  Limitations. 

The  plaintiff  joined  issue  on  the  1st  and  2nd  pleas, 
and  replied  to  3rd  and  4th  pleas  that  the  defendant  and 
others,  the  occupiers  of  the  said  mill,  &c.,  had  not  enjoyed 
as  of  right,  and  without  interruption  for  twenty  years,  the 
right  and  easement,  &c.,  in  manner  and  form,  &c. 

To  5th  plea,  the. plaintiff  new  assigned  for  injuries  com- 
mitted since  he  brought  the  action  stated  in  the  5th  plea ; 
and  to  the  6th  plea,  that  his  action  accrued  within  six 
years. 

The  defendant  pleaded  to  the  new  assignment — 1st,  the 
general  issue.  2nd — For  a  further  plea  to  the  causes  of 
action  newly  assigned,  so  far  as  the  same  related  to  the 
1st  count,  that  long  before  and  at  the  same  time  when,  &c. 
(setting  up  a  prescriptive  right  as  before  to  do  the  acts 
complained  of  in  the  1st  count),  and  in  the  same  terms 
denying  any  excess  above  the  right  acquired  by  prescrip- 
tion, and  alleging  that  such  raising,  &c.,  are  the  supposed 
grievances  newly  assigned  as  to  the  1st  count. 

And  3rd  (to  the  new  assignment),  the  defendant  pleaded 
to  the  causes  of  action  newly  assigned,  so  far  as  they 
related  to  the  2nd  count,  setting  up  a  prescriptive  right  to 
'  do  what  was  complained  of  in  the  2nd  count  in  the  same 
terms  as  in  the  4th  plea,  denying  any  excess  of  the  pre- 
scriptive right,  and  averring  that  the  acts  so  justified  were 
q  VOL.  VIII. 
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to  the  supposed  grievances  newly  assigned  as  to  the  2nd 
count. 

The  plaintiff  replied  to  these  2ncl  and  3rd  pleas  to  the 
new  assignment  in  the  same  terms — namely,  that  the  de- 
fendant and  all  occupiers  for  the  time  being  of  the  said 
mill,  &c.,  had  not  nor  had  any  of  them,  actually  enjoyed 
as  of  right  and  without  interruption  for  the  full  period  of 
twenty  years  next  before,  &c.,  the  right  and  easement  in 
the  said  plea  mentioned,  in  manner  and  form,  &c. 

At  the  trial,  the  question  of  fact  was  whether  the  certain 
repairs  and  amendments  which  the  defendant  had  made  to 
the  dam  in  the  summer  of  1847,  after  the  dam  had  been 
destroyed  by  a  freshet,  had  had  the  effect  of  backing  the 
water  upon  the  plaintiff's  land  to  an  extent  greater  than 
had  been  the  case  before ;  and  whether  any  injury  had 
been  occasioned  to  the  plaintiff  thereby  since  the  recovery 
in  the  former  action.  Many  witnesses  were  examined  on 
both  sides,  and  it  was  left  to  the  jury  to  determine  that 
question;  and  they  were  requested  also  to  find  whether  the 
dam  had  been  raised  within  twenty  years  to  a  height  above 
three  feet. 

The  jury  found  that  the  defendant's  dam  had  been  raised 
within  twenty  years,  and  was  not  three  feet  high  twenty 
years  before  this  action  was  brought,  and  they  found  for  the 
plaintiff  201.  damages. 

At  the  trial,  the  defendant's  counsel  contended  that  upon 
the  pleadings  the  only  question  to  be  tried  was  whether  a 
dam  which  had  been  two  feet  high  was  made  by  the  de- 
fendant three  feet  high- — or,  being  made  by  others  of  that 
height  within  twenty  years,  was  wrongfullly  continued  by 
him. 

The  learned  judge  held  that  the  substance  of  the  issue 
was  whether  the  prescriptive  right,  whatever  it  might  be 
proved  to  be,  had  been  exceeded  within  twenty  years  to  the 
plaintiff's  prejudice. 

Camerorij  Q.  C,  obtained  a  rule  for  a  new  trial  on  the 
law  and  evidence  and  for  misdirection.     Freeman  of 
Hamilton  shewed  cause„    Authorities  cited — 1  Saund.  70, 
note  a. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  seemed  to  be  contended  by  the  defendant's  counsel  on 
the  argument  of  this  rule,  that  the  two  feet  and  three  feet 
mentioned  in  the  pleadings  were  put  in  issue  as  strictly 
descriptive  of  the  alleged  obstructions,  and  could  not  be 
varied  from  in  evidence  ;  but  we  consider  that  the  effect  of 
the  pleadings  was  to  bring  this  question  of  fact  in  issue — 
whether  the  defendant  had  acquired  by  prescription  a  right 
to  pen  back  the  water  to  any  extent  whatever  beyond  the 
right  acquired  in  McNab's  time,  whatever  that  might  be — > 
in  other  words,  whether  there  was  a  second  prescriptive 
right  shewn  as  having  accrued  after  McNab's  occupation. 

The  plaintiff  in  his  declaration  admits  a  right  in  McNab 
to  obstruct  the  flow  of  the  river ;  and  it  is  quite  clear  that  he 
complains  in  one  count  of  the  defendant  having  wrongfully 
erected  a  dam  which  in  its  effects  exceeded  the  privilege 
which  he  admits  McNab  to  have  rightfully  enjoyed ;  and 
in  the  other  count  his  complaint  is  that  Barnhart  had  done 
him  this  wrong,  and  that  this  defendant  wrongfully  con- 
tinued the  nuisance. 

The  defendant  on  his  part  claims  to  have  acquired  a 
right  by  prescription  in  additi(«n  to  what  McNab  had  pos- 
sessed ;  and  we  think  the  issue  was  not  whether  McNab 
had  in  one  particular  year — namely,  1823,  which  happens 
to  be  the  one  mentioned — put  up  a  dam  which  has  been 
added  to  since  by  any  erection  either  by  himself  or  by 
others,  beginning  either  beyond  or  within  twenty  years, 
such  addition  occasioning  a  greater  obstruction  of  the 
water;  but  1st,  whether  an  indisputed  privilege  acquired 
by  McNab  has  been  exceeded  by  the  defendant,  either  by 
an  addition  placed  in  the  river  by  himself,  or  placed  there 
by  others  and  continued  by  himself;  and  if  so,  then,  2ndly, 
whether  the  defendant  shewed  a  right  acquired  by  twenty 
years'  enjoyment  to  add  to  any  extent  to  the  admitted  privi- 
lege of  McNab,  If  we  could  say  that  he  had  shewn  a  right 
acquired  to  any  extent  by  McNab's  occupation,  and  distinct 
from  his,  then  the  defendant  ought  to  have  had  a  verdict  at 
the  trial,  though  such  right  might  not  be  established  to 
anything  like  the  extent  to  which  the  dam  was  raised  by 
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him  in  1847.  I  mean,  if  he  had  shewn  a  newly  acquired 
additional  right,  though  but  for  one  week  beyond  what  the 
dam  was  in  McNab's  time,  the  defendant  should  have  suc- 
ceeded in  these  pleadings  because  the  plaintiff  in  his  repli- 
cation to  the  new  assignment  did  not  new  assign  for  any 
excess,  but  wholly  denied  the  newly  acquired  right — or 
rather  any  newly  acquired  right;  for  that  we  take  to  be  the 
effect  of  his  replication  to  the  pleas  to  the  new  assignment. 

But  on  an  examination  of  the  evidence,  we  find  that  it 
afforded  no  ground  to  the  jury  for  declaring  that  there  had 
been  a  twenly  years'  enjoyment  before  this  action  was 
brought  of  any  greater  privilege  than  had  been  exercised 
during  McNab's  occupation.  Nothing  done  by  the  defen- 
dant or  by  Mr.  Barnhart  or  by  any  occupant  subsequent  to 
McNab  went  so  far  back  as  twenty  years,  and  the  ac- 
quisition of  any  right  greater  than  McNab's  was  clearly 
negatived  ;  so  that  we  think  that  the  jury  properly  found 
for  the  plaintiff,  unless  indeed  we  could  say  that  the 
evidence  shewed  that  there  had  been  no  such  injury  as  the 
plaintiff  complained  of — that  is,  no  greater  overflow  of 
water  than  McNab's  claim  had  occasioned.  Some  wit- 
nesses seemed  to  be  of  that  bpinion  ;  but,  whatever  may  be 
the  fact,  it  cannot  be  said  that  the  evidence  was  not  equally 
strong  to  lead  to  the  opposite  conclusion.  The  weight  of 
testimony  appeared  to  be  on  the  side  of  the  verdict. 

Per  Cur. — Rule  discharged. 

Hamilton  v.  Street. 

Debt  due  by  principal  to  agent,  how  to  be  made  available  by  agent  uhen  sued  by 
principal  for  money  received. 

An  agent,  if  sued  by  his  principal  for  naoney  received,  cannot  deduct  in  the  first 
instance  fronn  such  money  a  claim  for  money  lent,  or  for  any  mdependent 
transaction  between  himself  and  his  principal — treating  the  balance  as  the 
only  sum  held  for  the  use  of  the  plaintiff — but  he  must  plead  his  demand  by 
way  of  set-ofF  against  his  gross  receipts. 

Assumpsit  on  the  common  counts. 
Pleas — general  issue  and  set-off. 

The  common  counts  were  for  goods  sold  and  delivered 
— work  done — money  lent — money  paid  for  the  defendant 
— money  had  and  received — for  interest,  and  on  an  account 
stated. 
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Neither  party  claimed  anything  in  a  representative 
capacity. 

The  plaintiff,  by  his  particulars,  claimed  for  monies  re- 
ceived by  the  defendant  for  the  plaintiff's  share  of  the 
proceeds  of  the  estate  of  the  plaintiff's  father,  the  Hon. 
Robert  Hamilton. 

This  account  commenced  in  January  1837,  and  contained 
an  item  in  1838,  another  in  1845,  another  in  1846,  another 
in  1847,  and  two  in  1848,  amounting  in  all  to  £279    9  2| 
To  which  he  added  a  claim  for  one-quarter 
of  the  money  actually  received  by  the  de- 
fendant for  the  plaintiff,  which  one-ninth 
the  defendant  had  wrongfully  charged 
and  deducted  as  commission   31  1 

310  10  3 

Interest  thereon   75    0  0 

385  10  9 

He  allowed  a  credit  for  161.  due  by  him  to 
the  defendant,  which  the  plaintiff  was 
authorized,  he  says,  to  pay  himself  out  of 
these  monies   75    0  0 

Making  his  claim   £310  10  9 

The  defendant's  particulars  of  set-off  were  : 
Dec.  1842 — Cash  lent  to  the  plaintiff  at 

interest   .»   50    0  0 

Small  payments  for  him  in  1843  and  1844,         1    0  9 
Aug.  1845 — Money  lent  to  the  plaintiff  at 

interest   75    0  0 

Account  of  monies  advanced  on  account  of 

the  steamer  "Adelaide"  £4065    1  llj 

At  the  trial,  the  learned  judge  being  of  opinion  that  the 
plaintiff  must  be  non-suited  on  the  evidence,  the  plaintiff 
accepted  a  nonsuit,  with  leave  reserved  to  him  to  move 
against  it,  and  to  have  verdict  entered  in  his  favor  for  41.  9s. 
2d.  if  the  court  should  be  of  opinion  that  the  defendant's 
right  to  retain  monies  of  the  plaintiff  in  his  hands  was 
limited  to  the  proceeds  of  sales  of  certain  lands  at  St. 
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Catharines — that  is,  that  he  could  only  retain  out  of  those 
monies,  and  not  out  of  any  others  received  for  the  plaintiff, 
and  that  only  for  satisfying  a  bond  given  by  the  plaintiff  to 
the  late  Samuel  Street,  Esq.  ;  and  if  the  court  should  be 
of  opinion  that  there  should  be  no  legal  evidence  to  support 
the  charge  made  by  the  defendant  of  ten  per  cent,  of 
manaoement  of  the  affairs  of  the  Hamilton  estate,  then  a 
new  trial  might  be  granted,  because  the  plaintiff  would 
be  entitled  to  some  sum  beyond  the  4/.  9s.  2d. 

It  was  proved  or  admitted  that  the  defendant  had  received 
for  the  plaintiff  on  account  of  his  late  father's  estate,  146Z. 
5s.  \0\d. — or  rather  124/.  19s.  OJcZ.,  which  is  what  the 
defendant  admitted  to  be  the  amount  after  having  de- 
ducted an  allowance  often  per  cent,  commission  for  agency 
and  expenses,  conveyancing,  &c.,  attending  the  arrange- 
ment of  the  affairs  of  the  late  Mr.  R.  Hamilton's  estate. 

Then  the  defendant  set  against  that,  first  a  debt  of  the 
plaintiff  to  him,  the  defendant,  of  75/.,  with  interest  from 
28th  of  August  1845,  for  which  he  held  as  security  an 
assignment  to  him  of  all  the  plaintiff's  interest  in  the 
undivided  lands  and  debts  of  his  late  father,  with  authority 
to  collect  and  appropriate  the  proceeds  to  his  own  use  till 
he  should  be  repaid  the  75/.  and  interest,  "  the  said  pro- 
ceeds to  be  brought  to  his  credit  at  the  end  of  each  year,  in 
like  manner  as  the  same  are  now  credited  to  the  devisees 
of  said  estate." 

He  next  claimed  to  set  against  the  monies  received  for 
the  plaintiff  the  following  claim  : — On  the  22nd  of  Decem- 
ber 1842,  the  plaintiff,  in  consideration  of  50/.  paid  to  him 
by  Samuel  Street,  Esq.,  the  defendant's  father,  assigned 
by  instrument  under  seal  to  Samuel  Street,  his  executors, 
&c.,  all  his  interest,  share,  &c.,  payable  to  him  from  the 
sale  of  lands  in  the  town  of  St.  Catharines^  undivided,  be- 
queathed by  the  late  Robert  Hamilton  to  his  children, 
making  the  said  Samuel  Street,  Esq.,  his  attorney  irrevo- 
cable to  receive  such  share  and  dividends  as  they  shall 
become  payable,  with  power  to  give  receipts  and  to  appoint 
an  attorney  under  him — "  the  said  Samuel  Street  account- 
ing to  me  for  such  sums  as  he  shall  receive  by  virtue 
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thereof  in  liquidation  of  a  loan  of  50/.  as  aforesaid,  made 
to  me  by  the  said  Samuel  Street,  and  accounting  otherwise 
for  any  surplus."  The  plaintiff  on  the  same  day  gave  his 
bond  to  the  late  Samuel  Street,  Esq.,  for  the  50/.  to  be  paid 
with  interest  on  the  1st  of  July  1843. 

The  defendant  produced  the  probate  of  the  late  Samuel 
Street's  will,  by  which  he  (the  defendant)  was  appointed 
sole  executor  and  devisee  in  trusts 

A  witness  for  the  defendant  then  produced  the  account 
made  up  by  him,  shewing  on  one  side  this  50/.  and  interest, 
the  75/.  and  interest  and  the  small  charges  of  11.  Os.  9c?, 
and  interest,  amounting  in  all,  with  interest  to  7th  June 
1850  to  170/.  Ss.  Id. ;  and  on  the  other  side,  several  sums 
admitted  to  have  been  received  between  Dec.  31^  1845, 
and  31st  Dec.  1848,  as  already  mentioned,  amounting  with 
interest  to  7th  June  1850  to  148/.  I2s.  9cZ.,  and  shewing  a 
balance  against  the  plaintiff  of  21/.  15s.  4c?. ;  but  this  state- 
ment of  the  account  included  the  50/.  debt  due  on  bond  to 
the  late  Samuel  Street,  and  the  sums  received  were  stated 
after  deduction  made  by  the  defendant  of  ten  per  cent,  for 
commission  and  management. 

This  witness  swore  that  he  had  knowledge  of  the  ac- 
counts kept  with  the  other  devisees  of  the  late  Hon.  Robert 
Hamilton  since  1842,  and  that  the  ten  per  cent,  had  always 
been  charged  against  the  devisees  for  the  care  and  manage- 
ment of  the  lands,  debts,  &c.,  and  he  put  in  the  books 
shewing  it,  and  said  that  the  charge  covered  everything, 
with  expense  of  conveyances,  except  actual  disbursements. 

The  learned  judge  considered  the  first  assignment  and 
bond  a  prior  incumbrance,  which  the  defendant  was  bound 
or  entitled  to  pay  off  before  he  took  credit  on  account  of 
his  own  advance  of  75/. 

It  was  proved  that  part  only  of  the  monies  admitted  by 
the  defendant  to  have  been  received  were  derived  from  the 
St.  Catharines  lands.  The  plaintiff's  share  of  receipts  from 
St.  Catharines  lands  would  be  39/.  15s.  Id. 

The  plaintiff  contended  that  the  defendant  could  not 
retain  more  on  account  of  the  50/.  debt  than  was  received 
as  the  plaintiff's  share  of  the  St.  Catharines  lands,  as  that 
alone  has  been  assigned  as  security. 
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The  defendant  contended  that  he,  being  the  executor  and 
holding  the  bond  for  dOl.  independent  of  the  assignment, 
had  a  riglit  to  apply  monies  coming  into  his  hands  for  the 
plaintiff  to  pay  that  bond  and  his  own  debt,  or  either,  at 
his  election.  The  learned  judge  inclined  to  that  opinion. 
An  account  was  produced  which  seemed  to  have  been  ren- 
dered 31st  December  1847  by  the  defendant  to  the  plaintiff, 
in  which  he  credited  the  receipts  for  R.  Hamilton  up  to 
that  time  against  the  75Z.  lent  by  himself  to  the  plaintiff, 
shewing  a  balance  in  favor  of  the  plaintiff  at  that  time 
above  the  75Z.  and  interest  of  35/.  3s.  3c?.,  and  charged 
himself  (defendant)  with  that  balance,  as  passed  to  estate 
of  Samuel  Street  to  the  plaintiff's  credit. 

A  nonsuit  having  been  directed,  the  plaintiff,  by  Dr, 
Connor,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff 
pursuant  to  leave  reserved,  or  for  new  trial  on  account  of 
the  admission  of  improper  evidence  and  for  misdirection. 

Cameron,  Q.  C,  shewed  cause.  Authorities  cited — 
Story  on  Agency,  sec.  350 ;  4  Burr.  2133,  2221. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 
The  question  in  truth  is  reduced  to  this  — -whether  the 
plaintiff  was  entitled  to  recover  the  41.  9s.  2d.,  for  that 
would  be  the  amount  still  due,  even  if  the  allowance  or 
deduction  made  of  ten  per  cent,  from  the  monies  received 
by  the  plaintiff  for  the  estate  should  be  allowed.  We 
cannot  hold  that  there  was  anything  against  law  or  justice 
in  that  charge.  According  to  the  evidence  it  was  to  cover 
all  charges  of  agency,  commission,  conveyancing,  &c., 
attending  the  winding  up  of  the  affairs  of  the  estate.  We 
have  no  ground  for  holding  that  Mr.  Street  was  bound  to 
render  those  services  for  nothing ;  and  as  to  the  reasonable- 
ness of  the  deduction  that  was  for  the  jury,  when  no  special 
agreement  was  proved.  The  best  guide  they  could  have 
on  that  point  was  the  fact  sworn  to  that  it  was  the  same 
charge  that  had  been  made  for  a  long  series  of  years — 
appearing  on  all  the  accounts,  and  acquiesced  in  by  those 
who  had  received  the  dividends. 

Then  as  to  the  41.  9s.  2d,  The  plaintiff,  in  order  to  make 
out  any  claim  to  anything  must  have  been  able  to  shew 
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clearly  that  the  defendant  had  received  for  him  monies 
which  he  is  legally  liable  to  pay  over,  and  which  are  not 
covered  by  any  right  of  retainer,  claim  or  deduction  which 
he  is  legally  authorised  to  make,  nor  by  set-ofF  which  he 
has  pleaded.  There  is  no  doubt  that  the  defendant  could 
rightly  retain  the  75/.  and  interest  lent  by  himself — that  is 
not  questioned. 

Then,  as  to  the  50/. — that  was  a  sum  borrowed  in  1842 
from  the  late  Samuel  . Street,  Esq.,  of  whose  will  the  defen- 
dant is  sole  executor,  and  for  whom  as  executor  he  holds 
plaintiff's  bond  to  his  father,  and  holds  also  an  assignment 
given  with  the  bond  to  his  father  of  all  the  plaintiff's  in- 
terest in  the  parcel  of  lands  sold  at  St.  Catherines  till  that 
60/.  and  interest  should  be  paid.  As  to  so  much  of  the 
money  coming  into  defendant's  hands  as  arose  from  the 
sale  of  lands  in  St.  Catherines,  that  was  appropriated  by 
the  assignment  to  the  payment  to  the  late  Mr.  Street  or  his 
executors,  &c.,  of  the  debt  of  50/.  and  interest,  and  there- 
fore could  be  rightly  retained  by  the  defendant  as  executor ; 
for  in  fact  they  are  not  the  plaintiff's  monies.  But  it  seems 
this  would  leave  still  some  money  of  which  plaintiff  can 
claim  an  account,  as  being  the  proceeds  of  other  lands,  not 
required  for  paying  the  75/.  and  interest,  because  that  debt 
is  covered  and  yet  leaves  a  surplus,  and  not,  as  plaintiff 
contends,  subject  to  be  retained  by  plaintiff  as  covered  by 
the  50/.  due  to  his  father,  because  against  that  was  to  be 
set  only  the  proceeds  of  the  St.  Catherine's  lands. 

What  the  defendant  says  as  to  such  balance  is,  that  al- 
though the  assignment  given  in  1843  can  only  affect  the 
proceeds  of  the  St.  Catherine's  lands,  yet  that  his  right 
independently  of  it  cannot  be  prejudiced  by  the  having 
taken  that  assignment  intended  as  an  additional  security ; 
then,  that  being  sole  executor  and  devisee  in  trust  of  his 
father,  when  any  monies  came  to  his  hands  on  account  of 
the  plaintiff  (all  of  which  came  to  him  as  managing  agent 
of  the  late  Mr.  Hamilton's  estate,  of  which  the  defendant's 
father  was  not  executor,  nor  the  defendant  executor) ,  he 
had  a  right  to  retain  on  account  of  his  father's  estate  till 
r  VOL.  VIII. 
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the  bond  debt  of  501.  was  paid,  and  that  the  surplus  only 
is  the  plaintiff's  money  lying  in  his  hands. 

That  brings  it  to  the  ordinary  case  of  defendant  receiving 
money  for  plaintiff  and  having  at  the  same  time  a  claim 
against  him.    Can  he  say,  in  the  first  instance,     I  only 
received  the  balance  for  you — the  other  portion  never  was 
yours  ?"  .1  apprehend  he  must  set  off  his  debt  against  the 
gross  receipt,  if  sued  in  an  action.    If  the  late  Mr.  Street 
were  living,  and  had  received  the  money  instead  of  this 
defendant,  holding  his  bond  for  50/.,  must  he  not  have 
pleaded  that  debt  as  a  set  off,  in  order  to  reduce  or  meet 
the  plaintiff's  claim  ?    Then,  if  so,  the  defendant  has 
pleaded  a  set  off,  but  not  one  that  extends  to  this  bond 
debt  due  to  his  father.    Disbursements,  expenses,  &c.,  in 
the  course  of  his  agency,  of  course  could  be  deducted  in 
the  first  instance,  and  the  balance  only  could  be  the  money 
held  for  the  use  of  the  plaintiff ;  but  a  debt  for  money  lent 
on  an  independent  transaction,  either  of  his  own  or  his 
father's,  must,  I  take  it,  form  the  subject  of  a  set  off ;  and, 
if  so,  then  the  set  off  here  is  not  suited  to  the  case,  the 
bond  for  50Z.  being  a  debt  due  not  to  this  defendant  per- 
sonally in  his  own  right,  but  as  executor  of  his  late  father. 
That  it  could  only  be  available  as  a  set  ofT  by  the  agent  in 
accounting  with  the  plaintiff  is  clear,  and  would  not  seem 
to  require  any  authority  to  support  it;  but  the  point  has 
been  adjudged  in  England,  in  a  case  very  applicable  here. 
I  refer  to  Dale  v.  Sollett,  4  Burr.  2133 ;  Story  on  Agency, 
sec.  350. 


In  re  Corbet  v.  O'Reilly  in  the  Case  of  Macdonell 
V.  Granger. 

Attornies*  liability  to  sheriff— written  engagements. 
Sheriffs  recommended  to  take  precise  mitten  engagements  from  attornies  when 
they  mean  to  hold  them  liable,  in  cases  they  have  nothing  to  do  with  except 
professionally — though  where  the  attorney  has  verbally  agreed  to  indemnify, 
the  court,  if  the  agreement  is  admitted,  will  enforce  it. 

In  Hilary  term  last  a  rule  nisi  was  granted,  on  motion 
of  Mr.  Kirkpatrick,  on  behalf  of  Corbett,  sherift'of  the  county 
of  Frontenac,  &c.,  calling  oft  James  O'Reilly,  Esq.,  an 
attorney  of  this  court,  to  shew  cause  why  he  should  not  pay 
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to  the  sheriff  the  amount  of  a  judgment  obtained  against 
him  (the  sheriff)  at  the  suit  of  one  Horan,  and  indemnify 
him  in  pursuance  of  the  undertaking  of  the  said  attorney, 
or  why  the  said  attorney  should  not  answer  the  affidavits 
filed. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  consideration  of  the  affidavits  in  this  case,  we  think 
we  cannot  properly  grant  the  order  on  the  attorney  which 
the  sheriff  applies  for.  In  the  first  place,  the  sheriff  might 
have  availed  himself  of  the  interpleader  act,  when  he  found 
a  claim  set  up  to  the  goods  which  he  was  required  to  levy 
upon  as  Granger's;  but  he  waived  that,  and  asked  for 
indemnity,  and  received  a  bond  of  the  plaintiff,  and  ,has 
sued  him  upon  that  bond,  and  taken  his  body  in  satisfaction. 
This  has  afforded  strong  ground  for  contending  that  he  did 
not  rely  on  any  verbal  promise  which  he  had  got  from  the 
attorney.  Still  it  is  not  absolutely  inconsistent  with  what 
the  sheriff  asserts,  in  regard  to  such  a  promise  ;  on  the  con- 
trary, it  may  be  that  the  sheriff  having  had  such  an  assurance 
from  the  attorney  as  he  swears  he  had,  that  he  would  indem- 
nify him  ultimately  if  all  efforts  should  fail  to  obtain  indem- 
nity from  the  plaintiff,  has  taken  these  measures  in  good 
faith,  and  in  order  to  make  every  possible  attempt  to  save 
the  attorney  by  compelling  indemnity  from  his  client  if  he 
could. 

The  effect  however,  when  all  depends  on  alleged  conver- 
sation, is  to  place  the  sheriff's  conduct  in  an  equivocal  light, 
and  to  afford  an  apparent  support  to  the  statement  of  the 
attorney,  that  it  was  not  by  him  the  sheriff  expected  to  be 
saved  harmless.  If  it  were  made  perfectly  clear  to  us  that 
the  attorney  did  give  such  an  assurance  as  the  sheriff 
declares  he  did,  though  it  were  but  verbal,  we  should  not 
hesitate  to  enforce  it,  and  nothing  which  the  sheriff  has  done 
would  be  considered  by  us  as  depriving  him  of  the  right  to 
look  to  the  attorney.  Bnt  the  difficulty  is  that  we  do  not 
feel  entitled  to  say  that  the  ground  on  which  this  applica- 
tion is  made  remains  perfectly  clear,  after  the  affidavits 
which  the  attorney  has  filed. 

Those  affidavits  are  by  no  means  as  direct  and  as  satis- 
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factory  as  they  might  be,  and  as  they  should  have  been,  if 
the  attorney  really  meant  entirely  to  deny  that  he  gave  a 
promise  to  indemnify ;  for  he  does  not  swear  in  plain  and 
direct  terms  that  he  never  engaged  to  indemnify,  but  that 
he  did  not  indemnify^  which  is  just  what  the  sheriff  com- 
plains of  him  for  not  doing ;  and  then  he  swears  that  he  did 
not  imagine  he  was  legally  or  morally  liable,  but  he  may 
have  imagined  that  he  was  not  legally  or  morally  liable  to 
do  what  he  said  he  would.  We  cannot  tell  on  what  ground 
he  may  regard  himself  as  not  liable.  He  should  have  sworn 
if  the  truth  be  so,  that  he  did  not,  verbally  or  otherwise, 
assure  the  sheriff  that  he  would  save  him  harmless,  and 
then  the  question  as  to  what  he  was  bound  to  do  would 
have  remained  to  be  determined  when  the  facts  were  known. 

We  make  these  remarks,  because  the  attorney's  affidavit 
has  the  appearance  of  being  so  drawn  as  to  avoid  meeting 
the  statements  on  the  other  side  plainly ;  but  looking  on  all 
the  affidavits,  we  do  not  feel  warranted  in  making  the  order. 

The  statute  of  frauds  in  general  protects  people  from  being 
liable  for  the  debts  or  defaults  of  others,  unless  a  written 
undertaking  is  shewn.  That  would  not  be  suffered  by  us  to 
protect  an  attorney  if  the  verbal  undertaking  were  either 
admitted,  or  uncontradicted,  or  shewn  so  plainly  that  we 
could  say  we  had  no  doubt  of  the  fact.  Whenever  there  is 
room  for  doubt  we  should  not  act  summarily  in  such  a  case, 
and  especially  where  the  sheriff  has  accepted  the  bond  of 
the  plaintiff  and  has  proceeded  upon  it,  and  holds  him  in 
custody. 

The  principle  of  the  protection  designed  to  be  given  by 
the  statute  of  frauds  applies  as  well  in  regard  to  attornies 
as  others,  and  there  is  the  same  justice  in  applying  it; 
and'  though  in  a  clear  case  the  court  does  not  allow  the 
want  of  a  written  engagement  to  prevent  their  obliging  an 
officer  of  the  court  to  do  what  is  just  in  a  professional  matter, 
yet  it  is  salutary  that  the  sheriff  should  be  made  to  reflect 
npon  the  propriety  of  taking  a  precise  written  engagement 
from  an  attorney,  when  he  meant  to  hold  him  liable  in  a 
case  which  he  has  nothing  to  do  with  except  professionally. 
Attorneys  have  to  act  in  a  great  number  of  cases,  and  it  is 


CITY        TORONTO  V.  SHIELDS  AND  COULTER.  133 


not  reasonable  that  they  should  be  exposed  to  be  attacked 
by  applications  of  this  kind,  upon  statements  of  mere  con- 
versation, in  which  a  word  or  two  more  or  less  might  shew 
the  engagement  to  be  intended  to  be  binding  or  otherwise. 
By  taking  the  trouble  to  obtain  a  written  memorandum,  the 
sheriff  would  be  safe  ;  attornies  would  know  what  they  had 
to  answer  for,  and  would  have  no  excuse  for  seeking  to 
avoid  their  liablity ;  and  the  court  would  be  saved  the  un- 
pleasant duty  of  having  to  determine  between  officers  of  the 
court  who  make  contradictory  statements  upon  oath. 

Per  Cur. — Rule  discharged. 

City  or  Toronto  v.  Shields  and  Coulter. 

As  to  the  mode  of  taking  advantage  of  the  non-joinder  of  a  party  to  a  bond — 
Plea  in  abatem.ent — Demurrer  to  declaration. 
To  take  advantage  of  the  non-joinder  of  a  co-contractor  or  joint  obligor,  the 
defendant  must  plead  in  abatement,,  shewing  the  party  non-joined  to  be 
living  and  within  the  jurisdiction.  A  demurrer  to  the  declaration,  after  setting 
out  the  bond  on  oyer,  will  not,  at  all  events  under  our  acts  59  Geo.  Ill,  ch. 
25, 7  Wm.  IV,  ch.  3,  sec.  6,  bring  up  the  point  of  non-joinder. 

Declaration  on  bond, — For  that  whereas  one  Philip 
Raymond  and  the  defendants  made,  &c.  &c. 

Demurrer — after  setting  out  the  bond  on  oyer  :  because 
the  plaintiffs  have  complained  against  the  defendants  alone, 
and  not  jointly  with  another ;  whereas  it  appears  on  oyer, 
that  if  the  defendants  are  liable  at  all  they  are  so  jointly 
with  one  Philip  Raymond,  and  each  of  them  is  severally 
liable ;  and  therefore  the  plaintiffs  should  have  proceeded 
against  all  jointly,  or  against  each  separately. 

G.  Duggan^  for  the  demurrer — he  cited  1  Saund.  291, 
note  (a)  2,  note  (b)  4,  and  291  note  (g)  ;  2  Taunt.  254;  1 
Ch.  PI.  46 ;  1  B.  &  P.  73. 

Gamble,  contra— he  cited  1  Burr.  2614;  6  T.  R.  769 ;  2 
B.  C.  R.  947;  2  Salk.  440;  2  Taunt.  254;  1  Saund.  391, 
note  c. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  plaintiffs  entitled  to  succeed  on  this  demur- 
rer. It  would  seem  upon  consideration  to  be  the  fair  effect  of 
our  statute  59  Geo.  III.  ch.  25,  and  of  the  7  Wm.  IV.  ch.  3, 
sec.  6,  that  in  order  to  make  Ihe  non-joinder  of  a  co-contrac- 
tor or  joint  obligor  a  good  exception  in  any  shape,  it  must 
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appear  that  such  a  co-contractor  or  joint  obligor  is  living 
and  within  the  jurisdiction.  The  defendant  is  therefore 
under  the  necessity  of  shewing  this  when  he  pleads  in 
abatement ;  and  it  cannot,  I  think,  in  the  face  of  these  statutes 
be  assumed  that  the  person  not  joined  is  living  and  within 
the  jurisdiction,  merely  because  the  plaintiff  in  his  de- 
claration has  said  nothing  to  the  contrary.  It  must  appear 
on  the  record  that  this  is  the  case,  otherwise  the  statute 
gives  protection  against  the  exception  in  every  form. 

It  is  stated  in  this  declaration  that  the  third  obligor 
not  sued  sealed  the  bond.    It  would  therefore  be  no  an-  . 
swer  to  a  demurrer  for  non-joinder,  to  say  that  although 
the  declaration  shewed  a  third  party  named  as  obligor  in 
the  bond,  yet  it  did  not  shew  that  he  executed  it. 

On  the  other  ground,  however,  we  think  the  demurrer  is 
not  tenable. 

If  the  non-joinder  in  this  case  furnished  good  ground  of 
defence,  the  declaration  might  as  well  have  been  demurred 
to  without  the  oyer  as  with  it,  for  that  Raymond  was  an 
executing  party  appeared  already  in  the  declaration,  and 
the  necessity  for  joining  him  would  be  the  same  if  the  bond 
had  been  merely  joint  as  stated  in  the  declaration,  or  joint 
and  several  as  shewn  to  be  on  oyer. 

I  will  add  further,  that  although  my  impression  was 
otherwise  on  the  argument  of  the  case,  and  although  there 
are  cases  and  dicta  on  the  point  which  seem  not  reconcileable 
with  each  other,  yet  it  is  at  present  my  opinion  that  indi- 
pendently  of  the  ground  on  which  our  joint  obligor  acts 
place  the  question,  I  think  the  non-joinder  in  a  case  like 
this  (I  mean  upon  what  is  shewn  in  the  declaration  and 
on  the  oyer)  could  only  have  been  taken  advantage  of  by 
plea  in  abatement. 

The  point  is  in  truth  only  the  same  as  might  have  arisen 
if  the  plaintiffs  were  suing  either  one  or  two  of  these  obli- 
gors in  a  joint  bond :  it  presents  no  question  different  from 
that — I  mean  none  that  can  depend  on  any  other  principle. 

The  case  of  Scott  v.  Godwin,  1  B.  &  P.  69,  it  is  clear,  does 
not  apply  as  an  authority  in  this  case,  because  the  question 
arose  in  a  different  manner  in  the  action  upon  the  cove  -  • 
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ant  there  sued  on ;  but  in  the  judgment  the  general  principle 
is  discussed,  and  several  things  are  said  by  the  court,  though 
not  laid  down  without  doubt  and  hesitation,  which  would 
seem  to  lead  to  the  conclusion  that  in  a  case  like  this  before 
us,  if  it  were  not  for  the  statutes  I  have  referred  to,  the 
declaration  would  be  demurrable — but  an  examination  of 
the  various  authorities  on  the  point  collected  in  1  Saund. 
291,  note  (a)  2,  note  (b)  4,  and  291  note  (g),  brings  us  to 
the  opinion  that  the  only  course  was  to  plead  in  abatement. 
Mr.  Chitty  however  does  not  seem  to  take  the  law  to  be  so, 
though  I  do  not  think  he  could  have  held  that  a  demurrer 
for  non-joinder  would  lie,  unless  it  appeared  in  the  decla- 
ration that  the  party  not  sued  was  living. 

The  case  of  Smith  v.  Tanner  et  aL  2  Taunt.  254,  contains 
much  to  induce  us  to  believe  that  the  court  as  well  as  the 
counsel  who  argued  against  it,  were  under  the  impression 
that  though  Lord  Ellenbrough  was  in  error  in  nonsuiting  at 
the  trial  for  mis-joinder,  yet  judgment  might  be  arrested, 
or  that  error  would  lie  on  the  record.  That,  however,  was 
not  the  point  before  them,  and  is  directly  opposed  to  what 
we  meet  with  stated  elsewhere  on  high  authority. 

Per  Cur, — Judgment  for  plaintiff  on  demurrer. 

Crawford  v.  St.  Lawrence  Insurance  Company. 

Marine  policy—interest  assured—abandonment— total  loss. 
Marine  policy-— A.  having  with  B.  (though  B.  was  not  named,  in  the  mortgage), 
a  mortgage  upon  a  vessel — insured  her  for  600Z. — the  vessel  was  wrecked  and 
abandoned  by  the  mortgagor,  and  the  insurers  sent  their  agent  to  take  charge 
of  her — the  loss  was  proved  to  be  equal  to  the  amount  of  insurance  ;  Held  per 
Cur.,  that  A.  had  an  interest  in  the  vessel  to  the  amount  of  the  mortgage,' and 
that  the  loss  under  the  circumstances  being  an  actual  total  loss,  requiring  no 
notice  of  abandonment,  the  verdict  for  the  plaintiff  could  not  be  disturbed. 

Assumpsit  on  a  policy  of  assurance  on  the  Steamer 
Beagle,  with  common  counts. 
Pleas. — 1st,  non  assumpsit. 
2nd,  denying  the  plaintiff's  interest. 
3rd,  denying  the  loss. 

4th,  unseaworthiness  of  the  vessel,  and  that  she  was  not 
managed  or  worked  by  a  competent  engineer. 
5th,  similar  defence. 
6th,  set-off  to  common  counts. 
Issues  on  all. 
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The  facts  proved  were  that  on  the  13th  April,  1849,  Ralph 
Jones,  the  registered  owner  of  the  steamer  Beagle,  mort- 
gaged her  to  Crawford  the  plaintiff,  and  George  Sherwood, 
Esq.  to  secure  600/.  Mr  Jones  continued  in  possession ;  on 
the  9th  August,  the  plaintiff  Crawford  effected  a  policy  on 
the  vessel  with  the  defendants,  insuring  her  until  the  30th 
November  following ;  on  the  3rd  October,  in  a  voyage  up 
from  Montreal,  she  was  wrecked  at  Port  Hope.  The 
weather  was  dark  and  rainy,  and  a  heavy  sea  running;  and 
as  she  was  entering  the  pier  a  sea  struck  her  and  drove  her 
on  the  end  of  the  west  pier.  They  let  her  swing  around, 
her  steam  pipe  parted  and  she  drove  ashore  west  of  the  pier 
They  let  go  the  anchor  but  it  did  not  avail,  and  she  went 
broad  side  on  in  the  trough  of  the  sea.  The  waves  broke 
over  her,  and  the  crew  were  obliged  to  leave  her  in  the 
boat,  finding  that  nothing  could  be  then  done  to  save  her. 
She  was  hogged  and  twisted.  The  master  stayed  there  ten 
days,  having  made  his  protest.  An  agent  of  the  defendants 
came  up,  and  took  charge  of  her  and  had  her  pumped  out 
and  hauled  off,  and  at  the  time  of  the  trial  she  was  still  in 
his  charge.  The  master  swore  that  it  would  cost  what  she 
was  insured  for,  to  put  her  in  sailing  order  again. 

The  person  who  got  her  off  was  examined,  and  swore  that 
she  was  strained  in  the  back  and  hogged  ;  that  he  thought 
it  would  take  the  amount  of  the  insurance,  i.  e.  600Z.  to  put 
her  in  good  order,  and  that  he  told  the  agent  of  the  defen- 
dants that  this  was  his  opinion.  After  she  had  been  got  off, 
the  agent  of  the  defendants  came  up  and  took  charge  of  her 
for  the  company,  and  her  engine  was  taken  out. 

The  principal  subject  of  inquiry  at  the  trial  was  whether 
she  was  seaworthy  at  the  time  of  the  accident,  and  her 
engines  in  proper  order,  and  whether  she  had  a  competent 
engineer.  This  was  with  reference  to  the  4th  and  5th  pleas, 
and  the  evidence  on  these  points  was  strong  in  the  plain- 
tiff's favour. 

For  the  defence,  there  were  no  witnesses  called,  but  the 
learned  counsel  for  the  defendant  objected — 1st,  that 
there  was  no  proof  of  legal  interest  in  the  plaintiff. 

2nd,  no  evidence  of  default  in  the  mortgagor.   The  con- 
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dition  of  the  mortgage  was  that  the  mortgagor  should  pay 
certain  notes  then  lying  in  the  .Bank  of  Montreal,  on  which 
Crawford  and  Sherwood  were  Jiable  on  his  account.  It 
was  not  recited  in  the  mortgage  at  what  time  they  would 
fall  due,  and  no  evidence  was  given  respecting  them  on 
the  trial. 

3rd.  It  was  objected,  that  the  plaintiff  only  represented 
half  of  the  interest  insured,  Mr.  Sherwood  representing 
the  remainder,  to  which  objection  it  was  answered  that 
Crawford  sued  on  behalf  of  the  two,  which  was  not  disputed, 
and  the  policy  was  with  Crawford  alone.  The  Chief 
Justice  told  the  jury  that  he  saw  no  reason  against  the 
plaintiff  recovering  if  they  were  satisfied  that  he  the  plain- 
tiff had  sustained  a  loss  equal  to  the  sum  insured ;  that 
there  v/as  no  notice  of  abandonment,  but  an  actual  aban- 
donment of  the  vessel  as  she  lay  there,  broken  and  ap- 
parently a  total  wreck,  and  the  defendants  through  their 
agent  took  her  into  their  own  charge,  and  took  out  her 
engine,  and  still  retain  the  vessel,  without,  so  far  as  was 
shewn,  any  communication  between  them  and  the  plaintiff 
or  the  owner ;  that  a  loss  was  proved  to  the  amount  of  the 
insurance,  therefore  an  actual  total  loss,  not  a  mere  con- 
structive loss. 

The  jury  found  for  the  plaintiff  6161. 

Cameron^  Q.  C,  obtained  a  rule  for  a  new  trial,  on  the 
law  and  evidence,  and  for  misdirection.  He  cited  7  B.  &  C. 
794. 

Hagarty^  shewed  cause.  He  cited  Park  on  Insurance, 
ch.  9,  Salvage  ;  11  Jurist  455 ;  6  Man  &  Gra.  810  ;  6  U.  C.R. 
319;  3  C.  B.  784. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  affidavit  filed  does  not  supply  any  ground  for  set- 
ting aside  the  verdict.  It  would  have  been  unjust  tow^ards 
the  plaintiff  to  have  deferred  the  trial  on  account  of  the 
voluntary  absence  of  the  witness  Gordon,' whose  evidence 
was  already  known  from  the  affidavit  which  he  had  made 
on  the  occasion  of  the  protest,  when  the  wreck  occurred,  and 
was  altogether  in  the  plaintiff's  favour.  He  had  no  right  to 
stay  away  till  such  a  period  of  the  assizes  as  he  chose,  and 
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to  expose  the  plaintiff  to  the  risk  of  losing  material  evi- 
denee  in  the  mean  time,  an  injury  very  likely  under  the 
circumstances  to  have  occurred.  The  defendants  took  their 
chance  of  his  coming  up.  If  they  had  not  chosen  to  rely 
upon  that,  they  could  have  sent  a  commission  to  Montreal 
to  examine  him. 

Then  as  to  the  verdict.  My  brothers  have  considered  the 
case,  and  do  not  see  any  grounds  for  questioning  the  correct- 
ness of  the  verdict.  I  was  desirous  of  having  any  point 
that  had  been  raised  reconsidered,  for  we  are  not  yet 
very  familiar  with  actions  on  marine  policies,  and  the  courts 
in  England  do  not  furnish  many  cases  :  the  losses,  when 
they  occur,  being  usually  amicably  adjusted  by  reference 
to  merchants,  or  to  counsel  where  questions  arise. 

The  insured  here  had  a  qualified  interest — a  debt  secured 
upon  the  vessel  for  the  amount  of  which  he  effected  an  in- 
surance ;  the  vessel  remained  in  possession  and  under 
the  control  of  the  mortgagor,  her  owner  ;  the  injury  re- 
ceived was  sworn  to  be  to  the  amount  of  the  sum  insured, 
there  [was  therefore  a  loss  to  the  amount  of  the  interest ; 
the  plaintiff  w^as  not  in  a  situation  to  abandon,  for  he 
had  not  the  possession  and  was  not  owner,  and  the  defen- 
dants on  their  part  did  not  wait  for  any  notice  of  abandon- 
ment, for  they  took  possession  and  did  what  they  pleased 
with  the  vessel,  and  still  hold  her. 

Under  those  circumstances,  I  saw  no  ground  on  which  I 
could  hold  that  the  insured  was  not  entitled  to  recover  the 
amount  of  his  insurance.  1  was  not  desired  to  leave  any 
thing  to  the  jury  besides  what  was  left  to  them. 

The  case  of  Irving  v  Manning  (2  C.  B.  784),  appears  to 
us  to  support  the  plaintiff's  action.  It  should  follow,  that 
the  defendant's  paying  the  insurance,  and  anything  in  addi- 
tion to  the  600Z.  and  interest  that  could  be  demanded  under 
the  mortgage,  should  be  entitled  to  receive  an  assignment 
of  the  mortgage,  for  the  insured  ought  not  to  have  the  benefit 
of  his  lien,  and  his  policy  too.  But  w^e  do  not  feel  that  we 
can  impose  any  condition  in  that  respect. 

Per  Cur. — Rule  discharged. 
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Doe  on  the  several  demises  of  John  Mowat  and  James 
NicKALL  V.  Caroline  Smith. 

Effect  of  mortgage,  as  to  the  mortgagee's  right  of  possession. 
The  common  effect  of  a  mortgage  is  to  entitle  the  mortgagee  to  take  possession 
at  any  lime,  even  before  default,  unless  the  right  to  remain  in  possession  till 
default  be  reserved— and  where  this  right  has  not  been  reserved  and  ihe  mort- 
gagor has  died,  the  widow  holding  in  privity  with  his  title  stands  in  no  belter 
position,  with  regard  to  her  right  to  the  possession,  than  her  husband. 

Ejectment  for  Nos.  1,  2  and  3,  on  the  west  side  of  Col- 
lege Street,  being  part  of  No.  1,  1st  concession  of  the 
township  of  Kingston. 

At  the  trial,  before  Draper,  J.,  at  the  last  assizes  at 
Kingston,  the  plaintiff's  counsel  proved  a  deed  dated  the 
31st  August,  1845,  and  made  between  David  John  Smith 
of  the  one  part,  and  the  lessors  of  the  plaintiff  of  the  other 
part,  whereby  D.  J.  Smith,  in  consideration  of  then  securing 
the  payment  of  5251.  to  the  lessors,  (to  wit,  475Z.  to  Mowat 
and  501.  to  Nickall,)  with  interest,  and  in  further  considera- 
tion of  55.,  did  bargain,  sell,  assign,  transfer,  convey  and 
confirm  unto  the  lessors  of  plaintiff,  their  heirs  and  assigns, 
all  his  right,  title,  interest,  claim  and  demand  to  the  pre- 
mises in  question,  habendum  the  said  land  and  premises 
with  the  appurtenances  thereof,  to  the  said  Mowat  and 
Nickall,  their  heirs  and  assigns  forever,  subject  to  a  proviso 
that  on  payment  to  them  of  the  said  sum  in  one  year  from 
the  date  they  should  reconvey ;  but  such  reconveyance, 
until  a  confirmation  of  title  as  thereafter  provided,  should 
embrace  no  higher  assurance  or  guarantee  of  title  or  claim 
than  they  took  by  the  said  indentare  :  with  a  covenant 
from  D.  J.  Smith  for  repayment :  and  the  said  D.  J.  Smith 
did  authorize  and  empower  the  said  Mowat  and  Nickall, 
in  case  of  default  of  payment,  by  private  sale  or  public 
auction,  to  make  an  absolute  sale  and  disposition  of  the 
premises,  and  from  the  proceeds  to  pay  the  debt  aforesaid ; 
and  to  enable  them  to  effect  such  sale  and  to  get  a  confir- 
mation of  title  to  the  premises  under  the  bargain  for  title 
from  the  trustees  of  Queen's  College,  the  said  D.  J.  Smith 
authorized  them  to  make  arrangements  with  said  trustees 
for  the  payment  of  the  balance  of  the  purchase  money,  and 
to  take  an  absolute  conveyance  in  fee  in  their  own  name, 
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as  trustees,  to  carry  out  the  guarantee  for  the  payment  of  the 
said  debt :  the  balance  of  the  purchase  money  to  be  consid- 
ered a  lien  on  the  said  premises  of  equal  standing  with  the 
said  debts.  And  it  further  authorized  them,  on  taking  a  title 
from  the  trustees,  to  convey  in  fee  absolutely  to  any  pur- 
chaser. And  Mowat  and  Nickall  covenanted  to  account 
for  the  proceeds  should  they  make  any  sale. 

It  was  further  proved  that  D.J.  Smith  died  in  December, 
1848,  in  possession  of  these  premises,  and  was  in  posses- 
sion thereof  at  the  date  of  the  deed  ;  and  that  the  defendant 
is  his  widow,  and  has  resided  there  ever  since  his  death. 

On  the  part  of  the  defence,  the  title  to  these  lands  was 
proved  to  have  been  regularly  transferred  to,  and  to  have 
become  vested  in  the  the  University  of  Queen's  College  at 
Kingston.  The  evidence  was  objected  to  by  the  plaintiffs' 
counsel. 

The  jury  was  directed  to  find  for  the  plaintiffs,  with  leave 
reserved  to  move  the  court  to  enter  a  verdict  for  defendant, 
if,  on  the  whole  case,  the  court  was  of  opinion  the  lessors  of 
the  plaintiff  were  not  entitled  to  recover. 

A.  Campbell  obtained  a  rule  nisi  accordingly,  and  also 
for  a  new  trial  on  the  ground  that  the  verdict  was  against 
law  and  evidence ;  to  which,  in  the  following  term,  Mc- 
Donald, Q.  C,  shewed  cause,  and  Sherwood,  Q.  C,  was 
heard  in  support  of  the  rule. 

Cases  ci  ed— 4  U.  C.  R.  508 ;  6  U.  C.  R.  298  ;  2  N.  & 
P.  123  ;  2  B.  &  Ad.  278;  1  Campb.  186  ;  5  Taunt.  170; 
3  M.  &  Ry.  Ill;  3  M.  &  W.  333;  13  M.  &  W.  241;  4 
U.  C.  R.  101. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  ground  on  which  the  plaintiffs'  right  to  re- 
cover possession  can  be  denied.  The  first  question  is, 
whether  there  was  anything  that  could  have  prevented  their 
recovery  against  Mr.  Smith,  the  mortgagor,  if  he  were  living. 
We  can  see  no  impediment.  If  there  was  any  understand- 
ing with  the  mortgagees  that  he  was  not  to  be  disturbed  in 
the  possession,  it  is  not  expressed  in  the  deed  ;  and  the 
common  effect  of  a  mortgage  is  to  entitle  the  mortgagee  to 
take  possession  at  any  time,  even  before  default,  unless  the 
right  to  remain  in  possession  till  default  be  reserved. 
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But  then,  it  is  objected  that  this  deed  shews  on  the  face 
of  it  that  the  mortgagor  was  not  pretending  to  convey  an 
estate  to  which  he  had  a  legal  title.  He  did,  however, 
convey  all  his  right  and  interest,  which  includes  any  right 
he  could  possibly  have  to  the  possession  ;  and,  therefore, 
no  wrong  could  be  done  to  him  by  dispossessing  him.  The 
effect  of  the  deed  is  to  entitle  the  mortgagees  to  stand  at 
least  in  his  place,  clothed  with  his  right  whatever  it  may 
be.  After  executing  that  deed,  he  stood  in  no  other  relation 
to  the  grantees  than  as  tenant  at  sufferance.  We  do  not 
see  that  we  can  gather  from  the  contents  of  the^  deed  any 
stipulation  that  the  mortgagor  should  remain  in  possession 
after  he  had  conveyed  to  the  mortgagees  all  his  right,  title, 
interest,  claim  and  demand  to  the  premises,  though  subject 
to  a  proviso  for  redemption. 

Then,  if  Mr.  Smith  could  not  retain  possession  in  face  of 
this  deed  agpfinst  the  mortgagees,  his  widow,  we  think,  can 
no  more  do  so,  for  she  is  to  be  looked  upon  as  holding  in 
privity  with  his  title,  and  prima  facie  at  least  to  have  no 
better  right  than  her  husband,  with  whom  she  was  living 
on  the  premises  up  to  the  time  of  his  death.  If  this  were 
not  so,  then  in  any  case  where  A.  borrows  money  of  B.,  and 
to  secure  him  gives  a  mortgage  on  certain  land  of  which  A. 
is  in  possession,  his  widow,  if  there  should  be  a  flaw  in  his 
title,  might  continue  in  possession  and  defeat  the  security. 

It  is  a  very  different  question,  what  should  be  the  effect 
of  20  years  being  allowed  to  elapse  without  dispossessing 
the  defendant.  At  any  time  before  the  true  owner  is  actu- 
ally barred,  the  nature  and  origin  of  the  occupation  may  be 
material  to  be  enquired  into. 

We  think  that  the  plaintiffs  are  entitled  to  the.postea.  If 
the  parties  to  the  deed  intended  that  it  should  place  them  on 
any  other  than  the  ordinary  footing,  as  to  the  right  of  pos- 
session, the  intention  should  have  been  expressed. 

Per  Cur. — Postea  to  plaintiffs. 
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Johnston  the  younger  v.  Boyle. 

Puhlir  Poad  —  How  far  gate  thrown  across  it  is  conclusive  as  to  road  heAng  public. 
Tlu'  pl!\cin<:  a  safe  across  a  travelled  road  after  the  public  have  been  enjoying  it 

for  upward-  of  hvPiity  years,  can  never  have  t  he  effect  of  abolishing:  a  highway. 
Semble,  iha!  ;i  ■^  i'''  li'  iii!.':  I.^'pl  ririf),-,s  ;i  ioikI  i,s  not  in  any  case  conclusive,  as  to 

the  road  hci.r.  ;i  one— iIkj  gi;ie  may  have  been  there  for  the  purpose  of 

prevenlinii  cal(l'>  .sliayiniT- 

The  plaint] IF  declared  against  the  defendant  in  a  special 
action  on  the  case,  setting  forth,  that  before  and  on  the  1st 
January,  1843,  there  of  right  was  and  from  thence  hath 
been  and  still  ought  to  be  a  common  public  highway  in 
and  through  a  close  in  the  township  of  Markharn,  leading 
from  a  certain  highway,  being  the  concession  road  between 
the  ninth  and  tenth  concessions  of  Markharn,  through  lot 
No.  23  of  the  said  ninth  concession,  to  a  certain  other  high- 
way, being  the  concession  road  between  the  eighth  and 
ninth  concessions  of  Markham  ;  that  plaintiff  was  lawfully 
possessed  of  a  certain  close  near  to  the  said  highway  lead- 
ing from  the  said  concession  road  between  the  eighth 
and  ninth  concessions,  and  .had  no  other  means  of  access 
with  his  carriages  &c.  to  and  from  his  close  in  and  to  the 
said  concession  roads,  except  through  the  said  public  high- 
way leading  from  and  tq^the  said  road  between  the  8th 
and  9th  concessions  of  the  said  township  ;  yet  the  defen- 
dant, w^ell  knowing  &c.,  on  the  1st  of  January,  1843,  and 
on  divers  other  days  afterwards,  and  before  this  suit  &c., 
obstructed  the  said  highway  by  putting  rails,  bars,  posts  &c. 
in  and  across  the  said  public  highway  so  leading  as  afore- 
said, and  continued  the  said  obstruction  from  thence  hith- 
erto, by  which  the  plaintiff  has  been  prevented  from  using 
and  going  along  the  public  highway  so  leading  as  aforesaid, 
and  has  been  obliged  to  pass  and  repass  to  and  from  his 
said  close  into  the  said  concession  roads  between  the  ninth 
and  tenth  concessions  and  the  eighth  and  ninth  concessions 
of  the  said  townships,  by  a  very  circuitous  route,  &c. 

In  the  second  count,  the  plaintiff  declared  that  before  and 
at  the  time  &c.,  he  was  and  still  is  lawfully  possessed  of  a 
certain  other  close,  and  that  by  reason  thereof  he,  during  all 
the  time  aforesaid,  had  and  still  of  right  ought  to  have  a 
certain  way  from  his  said  close  towards  a  certain  close  in 
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the  township  aforesaid,  and  into,  through  and  over  the  same 
towards  a  certain  common  and  public  highway  in  the 
township  aforesaid,  and  into  the  same,  and  from  thence 
towards  the  close  of  the  plaintiff,  and  unto  and  into  the  same, 
for  himself,  his  servants,  horses,  carriages  &c.  ;  yet  that  the 
defendant,  well  knowing  &c.,  on  1st  January,  1843,  and  on 
divers  days  between  that  day  and  the  commencement  of 
this  suit,  wrongfully  stopped  up  the  said  way,  ■&c.,  to  the 
plaintiff's  damage  &c. 

The  defendant  pleaded — 1st,  not  guilty,  to  the  declara- 
tion. 

2nd,  to  the  first  count,  traversing  the  right  of  way  in, 
through,  over  and  upon  the  close  in  that  count  mentioned, 
I  leading  from  a  certain  public  highway,  being  the  conces- 
sion road  between  the  9th  and  10th  concessions  of  Markham, 
across  and  through  lot  23  of  the  9th  concession  to  the  con- 
cession road  between  the  8th  and  9th  concessions,  &c.,  at 
the  place  where  the  plaintiff  so  placed  and  erected  the  said 
boards,  rails,  &c. 

3rd,  to  the  second  count  the  defendant  pleaded,  traversing 
in  the  same  manner  the  plaintiff's  right  of  way  stated  in 
that  count. 

The  father  of  the  defendant  was  originally  the  proprietor 
of  the  whole  lot  23,  in  the  9th  concession  of  Markham  ;  but, 
many  years  ago,  he  sold  to  one  Matthew  Mills  the  west 
half  of  the  lot.  His  son,  the  defendant,  obtained  from  him 
and  still  holds  the  east  half,  which  fronted  upon  the  10th 
concession  line,  except  that  within  the  east  half,  some  dis- 
tance west  of  the  10th  concession  line,  he,  or  rather  his 
father,  George  Boyle,  gave  up  to  the  public  one  acre  of  land 
for  a  burying  ground,  which  was  inclosed  16  or  17  years  ago, 
at  the  expense  of  the  people  living  in  the  neighbourhood, 
and  had  been  used  for  many  years  before  that  as  a  burying 
ground.  This  small  burying  ground,  which  George  Boyle 
excepted  in  the  deed  which  he  gave  to  his  son,  fronted 
upon  a  road  leading  across  from  the  10th  concession  to  the 
9th,  through  the  centre  of  lot  23  in  the  9th,  which  road  had 
been  generally  used  by  all  persons  who  desired  to  use  it 
for  any  purpose,  so  long  ago  as  1805,  having  been,  in  the 
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first  instance,  laid  out  by  the  assent  of  Mills,  the  proprietor 
of  the  west  half,  and  of  George  Boyle,  father  of  the  defen- 
dant, proprietor  of  the  east  half  of  lot  23.  The  defendant 
was  also  the  owner  of  the  east  end  of  lot  24,  in  the  9lh 
concession  ;  and  joining  this  piece  of  land  on  the  west,  the 
plaintiff  Johnson  had  also  a  piece  of  land,  on  which  he  was 
living. 

The  defendant  thus  owning  land  to  the  east  and  south  of 
the  plaintiff,  it  was  impossible  for  the  plaintiff  to  get  to  the 
10th  concession  line,  either  through  lot  24  or  23,  without 
trespassing  on  the  defendant,  unless  he  could  make  out 
that  he  had  a  private  right  of  way,  such  as  he  declared  he 
had,  leading  from  his  house  to  the  road  running  through 
lot  23,  and  leading  from  the  9th  to  the  10th  concession,  and  » 
unless,  also,  he  could  make  out  that  that  road,  where  it  led 
past  the  burying  ground  to  the  lOlh  concession,  w^as  a  com- 
mon public  highway  which  neither  the  defendant  nor  any 
other  person  could  legally  shut  up.  He  gave  evidence  to 
shew  that  the  road  through  the  centre  of  23,  from  the  9th 
to  the  lOth  concession,  was  a  legal  highway — first,  because 
it  was  expressly  dedicated  to  the  public  as  such,  by  George 
Boyle,  when  he  was  owner  of  the  fee ;  secondly,  because 
from  the  long  user  a  dedication  might  be  presumed,  if  it 
were  not  clearly  proved. 

Verdict  for  plainlifT— Is.  damages. 

Dr.  Connor  obtained  a  rule  for  a  new  trial  for  misdirec- 
tion, for  the  rejection  of  proper  evidence,  and  because  the 
verdict  was  rendered  against  law  and  evidence.  He  cited 
5  Taunt.  124  ;  1 1  M.  &  W.  827  ;  5  B.  &  Al.  457  ;  2  Saund. 
176  ^m)  ;  6  Q.  B.  R.  914;  11  Ea.  R.  376;  4  B.&  A1.450; 
7  B.  &.  C.  260. 

Cameron^  Q.  C,  shewed  cause.  He  cited,  17  Law.  Jl. 
Q.  B.  177 ;  Sayer  98,  301 ;  1  C.  &  K.  55  ;  3  Bing.  447  ;  8 
A.  &  E.  99  ;  1  M.  &  Gr.  392 ;  11  M.  &  W.  827;  5  Taunt. 
124;  1  Taunt.  279;  1  Camp.  263.* 

Robinson,  J.  C,  delivered  the  judgment  of  the  court. 

Upon  full  consideration  of  the  evidence  given  in  this 
case,  we  are  all  satisfied  with  the  verdict.  If  the  plaintiff 
shewed  a  right  to  recover  in  respect  to  the  obstruction  of 
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either  of  the  ways  in  question,  it  would  be  enough — for  the 
jury  gave  but  nominal  damages.  The  evidence  given  by  R. 
Graham,  George  Boyle,  Miller,  Degear  and  Sharer  was 
ample  to  support  the  presumption  of  a  dedication  of  a  high- 
way through  the  centre  of  the  lot,  from  west  to  east,  be- 
tween the  9th  and  10th  concessions. 

A  road,  it  is  sworn,  has  been  always  used  there  by  the 
public  generally,  from  1805— •intended  to  be  straight,  though 
not  actually  so  from  the  first,  but  made  straight  from  time 
to  time,  as  circumstances  admitted,  in  the  progress  of  clear- 
ing the  land.  This  road,  it  seems,  the  defendant  stopped 
up  about  seven  years  ago,  by  placing  bars  across  its  en- 
trance into  the  10th  concession  line  ;  but  it  had  been  used 
up  to  that  time  by  sleighs  and  waggons,  by  all  who  had 
occasion  to  use  it  for  thirty-seven  years,  and  it  was  a  tho- 
roughfare leading  from  one  highway  to  another.  Miller 
says  he  travelled  this  road  before  the  war  of  1812,  and 
never  saw  a  fence  across  it  till  five  or  six  years  ago.  De- 
gear  speaks  of  it  from  1804  to  this  time,  and  says  he  first 
saw  a  fence  across  it  in  1838,  but  that  it  had  been  then 
used  by  the  public  more  than  thirty  years. 

It  is  true  that  at  one  or  more  times  within  that  period 
there  seems,  according  to  some  of  the  witnesses,  to  have 
been  occasionally  a  fence  across  this  road  at  Miller's,  near 
the  middle  of  the  lot,  not  intended  to  shut  out  the  public — 
for  everybody  passed  notwithstanding — but  only  to  keep  in 
his  own  cattle  ;  for  at  an  early  period  it  was  reasonable 
that  the  occupant  should  take  such  means  of  confining  his 
cattle  and  protecting  his  crops,  since  it  could  hardly  be 
expected  that  he  would  at  once  fence  in  the  whole  of  tht3 
lot  on  both  sides. 

On  this  point,  what  is  said  by  Lord  Denman,  in  Davies 
V.  Stephens,  7  Car.  &  P.  571,  is  satisfactory;  for  where  a 
road  had  been  long  allowed  to  be  used,  as  in  that  case, 
but  it  appeared  that  gates  had  been  kept  sometimes  locked 
across  the  way,  and  the  road  had  never  been  known  to  be 
repaired  by  the  parish,  Lord  Denman  said  that  no  repairs 
being  made  by  the  parish  was  a  circumstance  from  which 
the  jury  might  infer  it  was  not  a  public  road,  because  the 
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the  parish  was  bound  to  repair  all  public  roads ;  and  he 
added  "that  a  gate  being  kept  across  it  was  also  a  circum- 
stance tending  to  shew  that  it  was  no  public  road  ;  but  not 
a  conclusive  one^  for  that  a  road  may  have  originally  been 
granted  to  the  public  reserving  the  right  of  keeping  a  gale 
across  it  to  prevent  cattle  straying." 

In  the  case  before  us,  there  was  much  evidence  of  statute 
labor  having  been  done  on  tbis  road,  and  on  the  very  part 
now  obstructed  by  the  defendant,  and  done  by  those  who 
owned  the  land  through  which  the  road  is. 

As  to  the  placing  a  gate  at  the  concession  line — and  lhat 
could  never  have  the  effect  of  abolishing  the  highway  after 
the  public  had  so  long  enjoyed  it — I  refer  to  4  Ad.  &  Ell. 
713,  8  A.  &  E.  105. 

As  to  the  private  way  leading  from  Johnston's  house  to 
this  highway  between  the  9th  and  10th  concessions,  very 
little  is  said  respecting  lhat  by  the  witnesses,  but  1  do  not 
see  that  we  could  properly  find  fault  with  the  verdict  as 
,  regards  that  alleged  private  right  of  way  ;  and  at  any  rate, 
the  damages  given  being  nominal,  and  the  plaintiff's  right 
to  recover  in  respect  to  the  obsliuction  of  the  other  way 
being,  as  we  think,  established,  we  should  not  set  aside  the 
verdict  on  account  of  any  doubt  wc  might  have  respecting 
the  right  to  recover  on  the  second  count.  We  think  the 
learned  judge  was  right  in  holding  that  the  evidence  which 
the  defendant  desired  to  give  respecting  the  plaintiff  deny- 
ing him  access  to  the  water  on  the  plaintiff's  land,  which 
he  used  to  enjoy,  could  not  affect  the  issue  upon  the  second 
count,  the  two  privileges  not  being  shewn  to  be  dependent 
one  on  the  other. 

It  was  fairly  left  to  the  jury,  upon  the  evidence,  to  find 
whether  there  had  been  an  actual  enjoyment  of  a  private 
right  of  way  from  the  plaintiff's  house  through,  the  defen- 
dant's land  to  the  public  way  on  lot  23,  leading  from  that 
lot  to  the  lOlh  concession;  the  jury  found  there  had  beieii 
such  enjoyment  for  more  than  20  years  ;  and  there  was  such 
evidence,  we  think,  as  warranted  them  in  so  finding. 

Per  Cur. — Rule  discharged. 
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Doe  DEM.  Short  v.  Bass. 

Erroneous  survey — 12  cl.  59  Geo.  111.,  ch.  14. 
Upon  the  facts  of  the  case,  (^iven  at  leiiglh  below,)  il  was  held  per  Cur.  that 
they  had  no  authoriiy  under  the  12th  cl.  59  Geo.  111.,  ch.  14,  to  stay  the  pro- 
ceedings until  the  defendant  received  the  value  of  his  innprovements,  or  until 
the  plaintiff  conveyed  the  land  in  dispute. 

Ejectment  for  a  strip  of  land  off  from  the  east  side  of  the 
east  half  of  No.  14,  in  the  7th  concession  of  Edwardsburgh, 
six  rods  wide,  in  front  of  the  seventh  concession,  running 
245  rods  on  each  side  of  said  strip  towards  the  rear  of  the 
said  seventh  concession,  and  23  rods  wide  in  rear  of  the 
said  245  rods.  . 

At  the  trial,  at  the  assizes  in  April,  1850,  before  Draper, 
J.,  it  appeared  that  lot  No.  14,  in  the  7th  concession  of 
Edwardsburgh,  was  granted  by  the  Crown  to  William  Mc- 
Gennan,  by  letters  patent,  dated  17th  Nov.,  1846. 

On  the  25th  'March,  1847,  Wm.  McGennan  conveyed  the 
east  half  of  this  lot  to  the  lessor  of  the  plaintiff. 

For  the  defence  it  w^as  shewn  that  the  Crown,  by  letters 
patent,  dated  16th  February,  1816,  granted  No.  13,  7th 
concession  of  Edwardsburgh,  to  James  D.  Mucklemoyle, 
who,  on  31st  Aug.,  1827,  conveyed  the  same  lot  to  defen- 
dant, and  that  defendant  has  ever  since  lived  upon  that  lot. 
One  Fraser,  who  was  sworn  to  have  acted  as  a  surveyor, 
but  w^as  not  otherwise  shewn  to  have  been  a  licensed  sur- 
veyor, was  stated  to  have  been  employed  more  than  twenty- 
years  before  the  trial,  and  before  the  running  of  the  line 
which  plaintiff  contended  was  correct,  and  to  have  run  a 
line  as  a  side  line  between  Nos.  13  and  14,  7th  concession 
Edwardsburgh  ;  and  defendant  by  degrees,  year  after  year, 
cleared  up  to  that  line,  going  farther  and  farther  from  the 
front  towards  the  rear.  A  new  line  was  run  about  June, 
1849,  by  one  Rath,  who  was  employed  by  the  lessor  of  the 
plaintiff.  According  to  the  evidence,  there  was  a  quantity 
of  23  acres,  one  rood  and  five  perches  of  land,  which  had 
been  cleared  by  the  defendant,  and  which  lay  between  these 
two  lines — the  defendant  treating  Eraser's  line  as  the  boun- 
dary bet\^een  the  two  lots,  though  the  correctness  of  that 
line  had  been  questioned  for  seven  or  eight  years  back,  and 
having  sown  a  crop  of  wheat  on  the  disputed  land  since 
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Rath's  survey.  It  was  not  disputed  at  the  trial  but  that  the 
defendant  had  cleared  on,  and  was  in  possession  of  a  part 
of  No.  14;  and  the  consent  rule  in  effect  admitted  that  he 
defends  for  a  part  of  that  lot.  Evidence  was  given  on  the 
part  of  the  def^;ndant  to  establish  the  value  of  his  improve- 
ments, and  the  value  of  the  land  itself,  the  defendant  claim- 
ing the  advantage  of  the  statute  59  Geo.  III.,  ch.  15,  sec.  12. 
No  proof  was  given  at  the  trial  that  notice  had  been  given 
to  the  lessor  of  the  plaintiff  at  the  time  of  entering  into  the 
consent  rule,  pursuant  to  the  2nd  Vic,  ch.  17,  sec.  2. 

The  jury  were  directed  to  find  for  the  plaintiff,  and  were 
also  told  to  treat  the  evidence  as  establishing  a  clearing  by 
mistake,  owing  to  unskilful  survey,  though  doubt  was  ex- 
pressed of  the  sufficiency  of  the  evidence  for  this  purpose, 
as  there  was  no  proof  where  the  true  line  between  these 
lots  runs,  and  consequently  no  certain  data  to  shew  how 
much  of  lot  No.  14  defendant  has  improved. 

The  jury  found  for  plaintiff ;  and  also  stated  that  they 
valued  the  defendant's  improvements  as  worth  fifteen  shil- 
lings per  acre  over  and  above  the  value  of  the  land,  which 
they  valued  at  ten  shillings  per  acre  ;  but  stated  their  ina- 
bility, on  the  evidence,  to  determine  the  number  of  acres. 

Leave  was  reserved  to  the  defendant  to  move  to  stay 
execution  until  the  plaintiff  should  pay  to  the  defendant 
fifteen  shillings  per  acre,  or  if  he  elected  to  convey  the  land, 
to  give  the  defendant  an  opportunity  of  tendering  the  price 
of  ten  shillings  per  acre  and  getting  a  conveyance  ;  and  it 
was  recommended  to  both  parties  to  agree  on  having  the 
quantity  ascertained  by  a  sworn  surveyor. 

In  caster  term  Richards  obtained  a  rule  nisi  to  stay  the 
issuing  of  an  hab.  fac.  pos.,  until  the  lessor  of  plaintiff 
should  pay  or  tender  to  defendant  the  damages  assessed  by 
the  jury  as  the  value  of  his  improvements,  or  until  the  de- 
fendant should  pay  the  lessor  of  the  plaintiff  for  twenty-two 
acres  and  two-tenths,  or  such  other  quantity  as  the  court 
might  direct,  at  the  rate  per  acre  assessed  by  the  jury ;  or 
for  a  new  trial,  there  being  an  insufficient  assessment  of 
damages,  and  the  verdict  being  contrary  to  law  and  evi- 
dence.   In  support  of  his  motion,  he  filed  an  affidavit  of  a 
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deputy  provincial  surveyor  of  the  contents  of  the  strip  of 
land  defended  for,  according  to  the  description  contained 
in  the  consent  rule,  and  an  affidavit  of  the  defendant  that 
the  lessor  of  the  plaintiff  had  not  paid  or  tendered  him  any- 
thing in  payment,  or  offered  to  convey  on  being  paid. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  consider  that,  on  the  facts  of  the  case,  we 
have  authority  to  slay  the  proceedings  until  the  defendant 
receives  the  value  of  his  improvements,  or  until  the  plaintiff 
conveys  the  land  in  dispute.  The  12th  clause  of  59  Geo. 
III.,  eh.  14,  on  which  this  application  is  founded,  only  res- 
trains the  plaintiff  from  taking  out  his  writ  of  possession  in 
cases  where  there  has  been  an  accurate  adjustment  of  the 
boundary  according  to  the  provisions  of  that  act,  and  where 
an  error  has  been  ascertained  by  comparison  with  such 
survey. 

Now,  it  appears  there  has  not  yet  been  such  a  survey 
made,  or  at  least  none  was  proved  on  the  trial,  and  it  is 
confessedly  uncertain  altogether,  on  the  evidence,  how 
many  acres  of  the  plaintiff's  lot  have  been  improved  and 
are  occupied  by  the  defendant.  It  is  impossible,  therefore, 
for  us  to  know  what  sum  should  be  tendered  under  either 
alternative  of  the  statute,  for  the  jury  only  assessed  a  cer- 
tain value  per  acre,  and  the  number  of  acres  is  unascer- 
tained. We  do  not  think  we  should  grant  a  new  trial  in 
order  that  this  may  be  ascertained  ;  for  if  the  defendant  had 
made  up  his  mind  to  admit  a  trespass  on  his  part,  to  a  defi- 
nite extent,  he  should  have  given  fair  notice  of  that  in  con- 
formity to  the  statute  2  Vic.  ch.  17. 

There  is  little  reason  to  suppose  that  any  hardship  will 
arise  to  the  defendant;  for,  according  to  the  evidence,  he 
had  been  long  enough  in  possession  of  the  plaintiff's  land 
to  compensate  him  well  for  clearing  it,  though  some  ex- 
traordinary opinions  on  that  point  were  given  on  the  trial, 
by  some  of  his  witnesses,  who  seemed  to  think  that  no 
length  of  enjoyment  whatever  would  recompense  a  man 
for  clearing  land  of  its  timber. 

In  all  cases  to  which  the  statute  59  Geo.  III.  applies,  the 
more  proper  course*  would  seem  to  be  to  leave  the  plaintiff 
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to  act  at  his  pnril  in  suing  ont  his  writ.  Nothing  is  said 
in  the  act  about  this  court  staying  proceedings  ;  and  where 
the  case  is  one  clearly  under  the  acl,  it  is  for  the  plaintiff, 
wilh  whom  the  option  must  be,  to  make  his  tender  of  a 
deed  on  receiving  the  price,  or  of  the  value  of  improve- 
ments;  for  ihe  defendant  can  never  be  forced  to  purchase 
the  plaintiff's  land,  whether  he  desires  it  or  not;  and  the 
plaintiff,  besides,  may  not  be  able  to  make  a  clear  title ; 
and  if  the  plaintiff,  without  having  offered  to  do  either  one 
or  the  other,  shall  nevertheless  sue  out  his  writ  contrary  to 
the  act,  then  the  defendant  can  obtain  redress  by  applica- 
tion to  the  court.  I  do  not,  however,  say  that  we  may  not, 
in  a  clear  case,  interpose,  as  we  are  desired  to  do  here, 
and  it  may  be  more  convenient  to  do  so  than  to  wait  till  a 
writ  has  been  sued  out  and  the  defendant  perhaps  dispos- 
sessed under  it. 

Per  Cur. — Rule  discharged  without  costs. 


M'CoLLUM  V.  Davis. 

Onm  of  proof  upon  defendant  pleading  that  he  had  a  good  right  to  convey— Parol 
evidence  of  a  patent — Damages  ivhere  land  sold  by  plaintiff's  oxen  negligence. 

Action  of  covenant,  assigning  as  a  breach  that  the  defendant  had  not  a  good  right 
to  convey.  The  defendant  ])]eaded  that  he  had  a  uood  right  to  convey,  and 
the  plaintiff  rephed  denying  the  right.  Held  per  Cur.,  that,  upon  these  plead- 
ings, the  onus  of  proving  tiie  affirmaiive  of  the  issue  lay  on  the  defendant. 

A  party  who  has  lost  his  patent  for  land  will  not  be  allowed  to  give  parol  evi- 
dence of  its  contents;  he  must  produce  an  exenaplilicaiion  of  the  patent. 

Upon  a  breach  ot  covenant,  a  party  is  liable  only  (or  such  damages  as  are  the 
natural  consequences  of  his  act  or  omission.  VVliere,  theiefoie,  the  vendee  of 
land  allowed  it  to  be  sold  for  taxes  which  had  accrued  during  his  vendor's  time, 
and  neglected  to  reiieem  it  wMthin  the  year  afterwards:  Held  per  Cur.,  that 
he  could  not  as  of  right  recover  damages  to  the  value  of  the  land  so  allowed  to 
be  sold. 

Covenant : — The  first  count  was  on  an  indenture  dated 
22nd  Oct.,  1844,  whereby  the  defendant,  in  consideration 
of  25/.,  did  give,  grant,  bargain,  sell,  assign,  release,  trans- 
fer, convey  and  confirm  to  the  plaintiff  in  fee,  the  east  half 
of  No.  1,  in  the  7th  concession  of  Marmora,  containing  100 
acres,  with  a  covenant  that  defendant  had  a  right  to  convey; 
and  assigned  as  a  breach  that  defendant  had  not  good 
right  to  convey. 

The  second  count  was  on  "  a  certain  pther  indenture"  of 
same  date,  conveying  the  same  land  by  the  same  woids, 
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for  the  same  consideration,  with  a  covenant  that  the  said 
last  mentioned  premises  were,  at  the  time  of  the  delivery 
of  the  last  mentioned  indenture,  free  and  clear  of  all  incum- 
brances ;  and  assigned  as  a  breach,  that  the  sum  of  21.  Os. 
Sd.  was,  on  the  1st  July,  1844,  in  arrears,  and  charged,  and 
due,  and  payable  on  the  last  mentioned  premises,  for  rates 
and  assessments  then  previously  imposed  under  the  autho- 
rity of  59  Geo.  in,,  ch.  7  and  8,  and  that  sixty-two  acres  of 
the  same  were  afterwards — to  wit,  on  the  20th  Nov.,  1845 — 
sold  by  the  sheriff  for  satisfying  the  said  rates  and  assess- 
ments, and  the  costs  of  the  sale,  amounting  together  to 
21.  Ss.  2d. 

The  defendant  pleaded  : — 1st,  that  he  had  good  right  to 
convey  the  premises  in  the  first  count  mentioned. 

2nd,  As  to  so  much  of  the  breach  of  covenant  secondly 
above  assigr^ed  as  charges  the  sum  of  *2l.  Os.  Sd.  to  have 
been  due  on  the  premises  in  the  second  count  mentioned, 
the  defendant  brmgs  into  court  3/.  35.  9t^.,  and  denies  that 
the  plaintiff  hath  sustained  greater  damage. 

3rd,  As  to  the  alleged  breach  of  covenant  secondly  above 
assigned,  except  as  to  so  much  thereof  as  the  defendant 
hath  compensated  for  by  the  sum  of  3/.  3^.  9d.,  in  the  pre- 
ceding plea  mentioned,  defendant  says,  that  the  premises 
in  the  indenture  in  the  second  count  mentioned,  at  the  time 
of  the  delivery  of  the  said  indenture,  were  free  and  clear  of 
all  incumbrances. 

The  plaintiff  joined  issue  on  the  first  and  third  pleas,  and 
replied  damages  ultra  to  the  second. 

At  the  trial,  at  Belleville,  before  Draper,  J.,  at  the  spring 
assizes,  1850,  the  plaintiff  put  in  a  deed  dated  the  22nd 
Oct.,  1844,  from  defendant  to  plaintiff,  for  the  premises 
mentioned — consideration  25/. — containing  a  covenant  that 
the  defendant  had  good  right  and  authority  to  grant,  bargain, 
sell  and  transfer  the  premises,  and  that  they  were  free  and 
clear  of  all  incumbrances;  the  execution  of  which  deed 
was  admitted. 

For  the  defence,  the  defendant's  counsel  called  upon  the 
plaintiff  to  produce  the  patents  from  the  crown  granting 
this  lot,  on  a  notice  to  produce,  and  called  a  witness  to 
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prove  that  this  patent  had  been  delivered  to  the  plaintiff, 
and  then  proposed  to  give  parol  evidence  of  its  contents, 
which  was  rejected.  He  then  put  in  two  deeds,  the  execu- 
tion of  which  was  admitted. 

The  first,  a  deed  bearing  date  the  31st  December,  1842, 
from  Martin  Pitman  to  Robert  Bird— consideration  100/. — 
of  the  premises  above  mentioned,  "  as  described  in  the 
original  grant  from  the  Crown  to  the  sa!d  Martin  Pitman," 
dated  5th  July,  1833  :  the  second,  a  deed  dated  22nd 
April,  1843,  from  Robert  Bird  et  ux.  to  the  defendant,  for 
the  same  premises — consideration  50/. 

The  jury  were  charged  that  the  burden  of  the  first  issue 
was  on  the  defendant,  and  that  he  had  not  proved  a  suffi- 
cient title.  The  presiding  judge  expressed  strong  doubts 
whether  the  plaintiff  was,  as  the  case  stood,  entitled  to 
more  than  nominal  damages  on  the  first  couot ;  and,  also, 
whether  he  would  have  been  entitled  to  goto  the  jury  upon 
two  separate  counts,  each  stating  a  deed  which  must  be 
assumed  to  be  distinct,  producing  only  one  deed  ;  but  that 
the  defendant,  by  his  pleading,  had  in  fact  admitted  the 
deeds  declared  upon. 

Leave  was  reserved  to  the  defendant,  however,  to  reduce 
the  verdict  to  nominal  damages,  on  the  first  count,  if  he 
should  be  so  advised  ;  and  the  jury  were  left  to  find  for  the 
plaintiff  and  give  such  damages  on  the  first  count  as  they 
might  think  him  entitled  to ;  and  to  give  a  separate  verdict 
for  the  plaintiff  on  the  second,  with  such  damages,  if  any, 
as  they  thought  he  onght  to  recover  over  and  above  the 
money  paid  into  court,  it  being  suggested  to  them  that  the 
defendant  had  not  denied  the  plaintiff's  allegation  that  the 
sheriff  had  sold  sixty-two  acres  of  the  land  for  taxes. 

They  found  for  the  plaintiff  25/.  damages,  if  the  verdict 
was  to  be  taken  on  the  first  count ;  and  12/.  10s.  damages, 
if  on  the  second. 

Benson  obtained  a  rule  nisi  for  a  new  trial ;  he  cited  5 
Q.  B.  R.  447 ;  9  C.  &  P.  734. 

Eccles  shewed  cause,  and  cited  3  U.  C.  R.  285. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plaintiff  in  this  case  was 
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strictly  entitled  to  a  verdict  on  the  first  count,  because  the 
only  issue  on  that  count  was  on  the  defendant's  right  to 
convey  the  land  ;  he  affirmed  that  he  had  good  right,  and 
the  plaintiff  denied  it.  The  onus  of  proving  the  affirmative 
of  the  issue  lay  on  the  defendant,  as  we  have  determined 
in  other  cases  in  this  court  on  similar  pleadings ;  and  the 
defendant  failed  to  give  legal  evidence  of  title — for  we  think 
it  clear  that  he  could  not  be  allowed  to  give  parol  evidence 
of  a  patent,  since  there  could  be  no  reason  why  he  should 
not  produce  an  exemplification,  which  is  primary  evidence  ; 
and  the  loss  of  his  patent  would  not  let  him  into  parol  evi- 
dence of  its  contents. 

But  we  see  no  evidence  that  should,  in  that  case,  have 
entitled  the  plaintiff  to  recover  as  of  course  damages  to  the 
value  of  the  land,  or  the  amount  of  the  price  paid  by  him, 
while  he  is  yet  in  possession,  and  for  all  that  appears  never 
will  be  or  can  be  disturbed. 

The  evidence  given  on  the  trial  indeed  shewed  that  the 
plaintiff's  only  grievance  is  that  for  which  he  went  on  the 
second  count — namely,  a  sale  of  a  portion  of  the  land  for 
taxes  which  had  accrued  upon  the  land  in  the  defendant's 
time ;  but  the  sale  took  place  a  year  after  the  plaintiff  be- 
came the  owner,  and  he  had  a  year  after  the  sale  to  redeem 
and  to  save  himself  from  any  further  damage  than  the  sum 
he  would  have  had  to  pay.  We  cannot  hold  that,  in  such 
a  case,  the  vendee  can  claim  as  of  right  the  value  of  his 
land  which  he  has  allowed  to  be  sold ;  for  that  would  be 
to  hold  relieved  from  all  obligation  to  use  care  and 
diligence     respect  to  his  estate. 

It  is  a  ^eiieral  principle  that,  upon  a  breach  of  covenant, 
a  person  is  liable  only  fc^^uch  damages  as  are  the  natural 
consequences  of  his  act  fFomission ;  it  would  be  too  much 
to  hold  that  it  was  the  natural  consequence  of  the  defen- 
dant's leaving  a  small  arrear  of  tax  due  on  this  land,  that 
the  plaintiff  should  allow  sixty  acres  to  be  sold  to  satisfy 
it,  and  should  neglect  to  redeem  it.  At  the  same  time,  the 
jury  were  not  necessarily  restricted  to  the  amount  of  the 
arrear  of  tax. 
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NoAD  et  al.  v.  Brown. 

Pleading. 

The  averment  in  the  declaration,  that  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  agree.''''  not  to  put  the  said  A.  B.  lo  costs,  in 
respect  of  his  debt,  he.  the  said  defendant,  promised,  &c.,  is  in  effect  the  sanrie 
thing  as  averring  that  in  consideration)  &c.,  that  the  defendant  would  not  put 
the  said  A.  B.,  &c.,  the  defendant  promised,  kc. ;  and  Held  per  Cur.,  that 
therefore  the  averment  that  he  had  not  put  the  said  A.  B.  to  costs  was  sufficient. 

The  plaintiffs  sued  in  assumpsit,  setting  forth  that,  at  the 
time  of  making  the  promise  declared  on,  one  Burton,  a  son- 
in-law  of  the  defendant,  was  indebted  to  the  plaintifis  in 
3000/. ;  and  that  the  defendant,  in  consideration  thereof, 
and  in  consideralion  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  would  agree  not  to  put  the 
said  Burton  to  any  law  costs  or  expenses  in  respect  to  the 
said  debt,  afterwards,  to  wit,  on,  &c.,  promised  and  agreed 
to  hold  himself  liable  to  pay,  and  then  promised  the  plain- 
tiffs that  she  would  pay  them  the  said  3000/.  in  tw^o  equal 
annual  instalments,  &c.;  and  the  plaintiffs  averred  that 
they,  confiding  in  the  said  promise  of  the  defendant,  did 
not  put,  and  have  not  put  thp  said  Burton  to  any  law  costs 
or  expenses  on  account  of  the  said  debt;  that  1500/.,  being 
the  last  instalment  of  the  3000/.,  and  the  interest  thereon, 
became  due  on,  &c.,  from  the  defendant  to  the  plaintiffs, 
under  the  said  promise  ;  but  that  she  had  not  paid  the  same, 
nor  had  Burton,  nor  any  one  on  his  or  her  behalf. 

The  defendant  pleaded  : — 1st,  non  assumpsit. 

2nd,  Satisfaction  by  Burton,  by  paying  2000/.,  which  was 
accepted  by  the  plaintiffs  in  full  satisfaction  of  the  1500/. 
claimed,  and  of  all  damages  by  reason  of  the  previous  non- 
payment thereof. 

The  plaintiffs  traversed  the  satisfaction  by  Burton. 

A  verdict  was  rendered  for  the  plaintiffs  for  the  1500/. 
and  interest. 

Vankoughnet  obtained  a  rule  to  arrest  the  judgment, 
because  the  declaration  did  not  shew  that  the  condition  as 
to  not  putting  Burton  to  costs  or  expenses  had  been  fulfilled, 
and  cited  7  B.  &  C.  423 ;  11  M.  &  W.  857;  9  Q.  B.  R.  1 ; 
8  A.  &  E.  846. 

Smith  shewed  cause — he  cited  2  Ch.  PI.  185  note;  18 
L.  JL,  C.  P.  222. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  discharge  this  rule  on  the  authority  of  Payne  v.  Wil- 
son, 7  B.  &  C.  428,  which  Mr.  Vankoughnet  seemed  to 
admit  was  undistinguishable  from  the  present  case.  There 
the  court  held  that  the  consideration  averred — namely,  that 
the  plaintiff  would  "  consent  to  suspend  proceedings  " — 
meant  the  same  thing  as  that  "  in  consideration  that  he 
would  suspend  proceedings,"  the  defendant  promised,  &C.5 
and  so  that  the  averment  that  he  did  suspend  proceedings 
was  sufficient.  That  comes  precisely  up  to  the  present 
case. 

Per  Cur. — Rule  discharged. 


Gibes  v.  Crawford,  C.  Ruttan,  Hayter,  Haines  and 

Read. 

Landlord  having  distrained,  his  right  afterwards  to  claim  goods  as  his  own, 
when  sued  in  trespass. 
A  landlord,  when  sued  in  trespass  for  an  illegal  distress,  is  precluded  by  the  dis- 
tress from  claiming  the  goods  as  his  own  under  a  prior  bill  of  sale. 

Trespass  for  taking  and  converting  to  the  defendant's 
own  use  a  horse,  waggon  and  harness  of  the  plaintiff's. 

The  defendant,  Crawford,  pleaded  not  guilty  by  statute. 

2ndly,  The  goods  not  the  plaintiff's. 

3rdly.  That  the  goods  were  the  defendant's — giving  color. 

The  other  defendants  all  pleaded  jointly : — 1st,  not  guilty 
by  statute.    2ndly,  That  the  goods  were  not  the  plaintiff's. 

Verdict  for  the  plaintiff  against  Ruttan,  Crawford  and 
Haines,  201, ;  the  other  defendants  (Hayter  and  Read)  not 
guilty. 

The  defendants,  Ruttan,  Crawford  and  Haines,  moved 
for  a  new  trial,  on  the  ground  of  misdirection  only.  The 
defendant,  Ruttan,  had  acted  as  bailiff  in  making  a  distress 
for  rent ;  Crawford  was  the  landlord,  who  gave  the  warrant; 
and  Haines  assisted  the  officer.  The  goods  seized  were 
off  the  premises  when  they  were  distrained,  and  the  dis- 
tress therefore  could  not  be  upheld.  There  was  evidence 
besides  the  warrantlo  shew  that  Crawford  countenanced 
and  adopted  the  particular  act  d^ne. 
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The  only  question  was,  whether  Crawford,  the  landlord, 
having  sanctioned  the  distress,  could  be  allowed  to  set  up 
as  a  defence  in  the  action  for  trespass  that  a  year  before 
the  distress  these  santie  goods  had  been  assigned  to  him  by 
way  of  mortgage,  for  a  debt  due  by  the  plaintiff  Gibbs,  and 
were,  in  fact,  his  at  the  time  that  he  caused  them  to  be 
seized  and  sold  for  his  rent. 

And  held  per  Cur.^  that  he  was  precluded  by  the  distress 
from  claiming  the  goods  as  his  own  under  the  bill  of  sale ; 
that  having  abandoned  his  lien  upon  them,  and  treated  them 
as  the  goods  of  the  tenant,  he  could  not  afterwards  repu- 
diate the  distress  and  revert  to  his  claim  under  the  mort- 
gage.—See  1  Saund.  23,  note  (6)  ;  2  A.  &  E.  623. 


Elliott  et  al.  v.  Croker  et  al. 

Execviors — Account  stated — Plaintiff  leave  to  amend  where  verdict  just,  though 

not  supported  by  any  one  count. 
To  (lefermine  whether  a  demand  sued  for  on  the  record  is  one  clainaed  by  the 

plaintiffs  in  their  representative  capacity  as  executors,  or  not,  the  test  now  is, 

would  ihe  money  when  recovered  be  assets  of  the  estate. 
Common  comil  upon  an  account  stated.    Held  per  Cur.,  that  the  facts  (as  stated 

below)  sufficiently  supported  such  a  count. 
Where  the  evidence  does  not  ■strictly  support  any  one  count  in  the  declaration, 

but  a  verdict  has,  nevertheless,  been  given  for  the  plaintiff,  in  accordance  with 

justice,  the  Court  may  srant  a  new  trial,  allowing  the  plaintiff  to  amend. 

The  plaintiffs  declared  in  indebitatus  assumpsit,  for  that 
the  defendants,  on  1st  November,  1847,  were  indebted  to 
the  testator  in  his  lifetime  in  2000/.,  for  goods  sold  and 
delivered  by  him,  &c.,  and  for  work  and  labor  and  mate- 
rials fo?'  the  same,  provided  by  the  testator  for  the  defendants, 
and  for  money  due  on  an  account  stated,  laying  promise  to 
the  testator — with  conclusion,  that  the  defendants  did  not 
pay  testator,  or  the  plaintiffs  as  executors,  since  his  decease. 

in  the  2nd  count,  the  plaintiffs  laid  the  cause  of  action  to 
have  accrued  as  above,  in  the  lifetime  of  the  testator,  with 
promise  by  the  defendants  to  pay  plaintiffs,  as  executors, 
since  his  decease. 

In  the  3rd  count,  the  plaintiffs  declared  that  the  defen- 
dants, on  the  death  of  the  testator,  viz.,  on  1st  January,  1850, 
were  indebted  in  200Z.  to  the  plaintiffs,  as  executors,  for 
goods  sold  and  delivered*by  the  plaintiffs,  as  executors,  to 
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the  defendants,  at  their  request,  and  for  money  paid,  and  on 
an  account  stated,  laying  promise  to  pay  to  the  executors. 

In  a  4th  count,  the  plaintiffs  declared  that  in  the  lifetime 
of  the  testator — viz.,  on  the  8th  of  May,  1847 — it  was  agreed 
between  him  and  the  defendants  that  the  testator  should 
build  for  the  defendants  a  certain  steam  mill,  engine  boiler 
and  appurtenances  thereto  belonging,  buildings  and  pi^e- 
mises  of  the  defendants,  and  should  provide  materials  and 
machinery  for  the  same  ;  and  should  be  paid  by  the  defen- 
dants therefor  in  the  manner  set  out,  (by  instalments,)  lay- 
ing mutual  promises  of  performance.  The  count  then 
stated  that  the  testator  proceeded  with  the  work,  and  pro- 
vided materials,  and  in  part  performed  the  same  ;  and  that 
before  the  work  was  completed — viz.,  on  the  Isi  December, 
1849 — the  testator  died,  and  that  the  plaintiffs,  as  executors, 
at  the  defendants'  request,  in  performance  of  the  agreement, 
caused  the  remainder  of  the  work  to  be  done,  and  found 
materials,  &c.,  and  on  the  1st  of  June,  1848,  completed  the 
work ;  that  the  monies  agreed  to  be  paid  fell  due  before  the 
commencement  of  this  suit,  and  amounted  to  1,455/.  ;  that 
the  defendants  became  liable  to  pay  the  same  according  to 
the  agreement. 

The  defendants  pleaded  nunquam  indehitatis  to  the  de- 
claration. 

2ndly,  to  the  whole  declaration,  a  set-off"  of  debt  due  by 
Elliott,  the  testator,  to  the  defendants. 

3dly,  to  the  whole  declaration,  payment  to  the  testator 
in  his  lifetime. 

Issue  was  joined  on  these  pleas. 

It  was  proved,  that  in  May,  1847,  an  agreement,  not 
under  seal,  was  made  between  the  testator  and  the  defen- 
dants, in  w^hich  the  whole  of  the  work  and  machinery  was 
minutely  described.  The  whole  of  the  work  was  to  be 
completed  in  the  best  manner  by  the  1st  of  October,  1847, 
and  to  the  entire  satisfaction  of  the  defendants — for  which 
the  testator  was  to  receive  1455/.  in  six  instalments,  the 
last  payable  on  the  15th  April  1849. 

The  testator  died  in  November,  1847,  while  the  work  was 
yet  incomplete  ;  the  executors  finished  it ;  and  after  the 
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defendants  had  used  it,  they  n:iade  complaints  of  defects, 
and  it  seemed  not  .without  reason — for  in  a  suit  which  the^ 
defendants  had  brought  against  the  executors,  on  account 
of  these  defects,  it  was  settled,  on  the  1st  of  May,  1848, 
that  375/.  should  be  allowed  to  the  defendants  for  defects 
in  ike  machinery  \  and  that  sum  being  agreed  to  as  a  de- 
duction from  the  price,  the  attorney  for  the  defendants  and 
the  executors  signed  a  paper  to  that  effect,  in  which  it  was 
stated  that  the  executors  should  be  discharged  from  any 
farther  liability  on  account  of  such  defects. 

It  was  admitted  that  payments  on  account  had  been 
made  by  these  defendants,  according  to  a  statement  put  in, 
and  a  balance  was  claimed  of  858/.  4s.  Oc/.,  after  deducting 
the  375/.  for  defects. 

The  defendants'  counsel  objected  that  the  work  was  to 
be  paid  for  in  a  particular  manner — namely,  by  instalments 
and  in  promissory  notes  endorsed  by  a  third  party  named 
in  the  agreement. 

At  the  foot  of  the  written  agreement  there  was  a  memo- 
randum that  the  instalments  were  to  be  paid  by  notes, 
without  interest,  endorsed  by  a  person  named — and  that  if 
such  person  should  decline  endorsing  them,  the  contract 
should  be  void  ;  and  the  objection  was,  that  this  action 
should  have  been  brought  for  not  giving  the  notes  upon 
request. 

2ndly.  It  was  objected,  that  the  work  being  not  all  done 
by  the  testator,  but  part  in  his  time  and  part  by  the  defen- 
dants his  executors,  it  could  not  be  recovered  for  on  any  of 
the  counts — there  being  no  such  evidence  as  could  enable 
the  jury  to  divide  it  in  regard  to  amount. 

The  Chief  Justice  recommended  the  jury  to  find  for  the 
plaintiffs  the  amount  which  they  considered  to  be  due,  and 
to  give  their  verdict  on  the  1st,  2nd,  and  3rd  counts — for, 
he  said,  he  could  not  distinguish  upon  the  evidence  between 
the  amount  of  work  done  before  or  after  the  testator's  death  ; 
and  he  told  them,  the  proper  application  of  the  evidence  to 
either  of  the  counts  must  be  left  to  be  afterwards  discussed, 
his  impression  being,  that  under  such  circumstances  there 
was  no  difficulty  in  treating  all  as  one  job  done  under  the 
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contract.    He  did  not  think  that  the  plaintiffs  could  recover  \ 
on  the  4th  count — because  the  work  was  not  in  time,  nor 
to  the  satisfaction  of  the  defendants,  nor  in  the  manner 
required  by  the  agreement^  and  could  not  therefore  be  re- 
covered for  under  the  special  contract. 

Verdict  for  the  plaintiffs,  858/.  4s.  Od,  on  the  first  three 
counts,  and  for  the  defendants  on  the  4th  count. 

A.  McLean  obtained  a  rule  for  a  new  trial  on  the  law 
and  evidence,  and  for  misdirection,  and  for  the  rejection  of 
legal  evidence,  or  to  arrest  the  judgment  for  a  misjoinder. 
/.  H.  Hagarty  shewed  cause.  Cases  cited — 12  Ju.  306  ; 
2  Saund.  167  (g)  ;  3  Ea.  R.  104  ;  2  Saund.  207 ;  6  Ea.  R. 
405 ;  5  Ea.  R.  150;  1  T.  R.  487  ;  5  Price,  412  ;  7  Price, 
591 ;  1  Taunt.  323  ;  6  Taunt.  453  ;  3  Dougl.  343  ;  2  B.  &  C. 
449  ;  9  B.  &  C.  669  ;  1  Tyr.  308  ;  2  M.  &  W.  190  ;  3  M.  &  W. 
950  ;  2  M.  &  Gr.  857  ;  1  Cr.  &  J.  403  ;  Williams  on  Exors. 
569 ;  8  B.  &  C.  281 ;  7  Dowl.  561  ;  1  Shower,  215. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

It  is  clear,  we  think,  on  the  evidence,  that  the  verdict 
rendered  is  consistent  with  justice,  and  one  which  we 
therefore  ought  to  uphold  if  we  can  properly  do  so.  As  to 
the  motion  in  arrest  of  judgment,  there  is  no  ground  for  it, 
for  there  is  no  demand  sued  for  on  this  record  which  is  not 
clearly  one  claimed  by  the  plaintiffs  in  their  representative 
capacity,  and  properly  so ;  the  test  now  being,  whether  the 
money  when  recovered  would  be  assets  of  the  estate.  This 
is  so  clear  on  many  modern  cases,  that  it  is  unnecessary  to 
cite  authority.— 2  Saunders,  117  (g) ;  3  Ea.  R.  104  ;  6  E. 
R.  405  ;  5  Price,  412-7  ;  Price,  591 ;  1  Tyr.  308 ;  2  M.  &  Gr. 
702  ;  Williams  on  Executors,  569. 

Then  as  to  the  other  points,  we  see  no  ground  for  saying 
that  any  legal  evidence  was  rejected. 

n  we  should  find  it  necessary  to  hold  that  there  was  a 
want  of  any  count  in  the  declaration  suited  to  the  pecu- 
liarity of  the  case,  we  might  feel  it  to  be  one  of  those  cases 
in  which,  from  a  regard  to  justice,  we  should  take  the  course 
taken  by  the  King's  Bench  in  Atkinson  v.  Bell,  8  B.&  C.  '281, 
and  grant  a  new  trial,  allowing  the  plaintiff  to  amend  his 
declaration,  which  would  be  enabling  him  to  arrive  at  the 
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same  result,  with  additional  costs  to  both  parties.  But  we 
think  there  is  no  necessity  for  such  a  course.  It  may  be 
true  that  the  plaintiffs  could  not  treat  the  engine  and  ma- 
chinery in  question  as  goods  sold,  and  that  upon  the  autho- 
rity of  I  Dowg,  &  Lowndes,  367,  we  must  so  hold  for  the 
reasons  given  in  that  case,  and  it  may  equally  be  true,  as 
the  defendants  contend,  that  a  great  part  of  the  work  and 
labor  was  rendered,  not  by  the  testator,  but  by  the  defen- 
dants as  executors,  and  there  is  no  count  that  will  admit 
such  a  demand. 

But  the  3rd  count  does  contain  a  demand  on  an  account 
stated  with  the  executors,  and  we  think  that  the  evidence 
supported  it.  The  testator  was  to  have  had  1,455^  if  he 
had  done  all  the  work  contracted  for  by  his  agreement ; 
he  did  only  part,  and  the  executors  finished  it — but  not  till 
iong  after  the  time  appointed,  and  confessedly  not  in  such 
a  manner  as  could  give  a  right  of  action  under  the  agree- 
ment. They  could  not  therefore,  as  we  all  think,  recover 
on  the  4th  count,  which  is  distinctly  a  count  grounded  on 
the  agreement,  and  claiming  under  it  as  if  it  were  in  full 
force  and  binding  on  the  defendants. 

But  the  agreement  come  to  between  the  defendants' 
attorney  and  the  plaintiffs  as  executors,  under  which  the 
action  of  the  defendants  against  the  plaintiffs  was  compro- 
mised, shews  that  the  plaintiffs,  not  contending  that  they 
were  entitled  to  the  1,455/.  mentioned  in  the  agreement, 
had  settled  with  the  agent  of  the  defendants  to  accept  a 
less  sum,  and  that  such  less  sum  was  upon  that  occasion 
submitted  to  by  the  defendants  as  a  sum  due  by  them, 
after  all  proper  deductions  had  been  made.  This  amounted 
to  evidence  of  an  account  stated  between  the  plaintiffs  and 
the  defendants,  through  the  agent  of  the  lattel",  and  autho- 
rised a  recovery  under  the  third  count. 

The  death  of  the  contractor,  while  the  job  was  yet  un- 
finished, has  given  rise  to  technical  objections  having  little 
to  do  with  justice,  and  such  as  should  not  be  allowed  to 
prevail,  if  it  can  be  properly  avoided.  The  case  of  Weimer 
V.  Humphries,  2  Mg.  &  Gr.  854,  is  a  case  material  to  be 
referred  to  in  connection  with  this  subject,  and  one  that 
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would  have  supported  a  recovery  by  the  executors  in  this 
case,  as  for  goods  sold  and  delivered,  if  we  could  have 
looked  upon  the  engine  under  the  circumstances  as  giving 
rise  to  a  charge  under  that  head,  and  not  only  for  work  and 
labor  and  materials  found.  We  think  the  verdict  may  be 
maintained  on  the  3rd  count. 

Per  Cur. — Rule  discharged. 


Grant  v.  Cadwell. 

Implied  warranty  by  seller  of  his  own  manufactured  article —  Warranty  after  sale. 

A  person  manufacturing  an  article  in  his  own  particular  line,  (such  as  a  portable 
threshing  machine,)  must  be  taken,  contrary  to  the  general  principle  as  be- 
tween vendor  and  vendee,  impliedly  to  Wcxrrdint  that  the  article  should  be  made 
in  a  proper  and  workmanlike  manner,  and  be  fit  for  doing  what  was  expected 
of  it. 

A  warranty  made  after  a  sale,  without  a  new  consideration,  is  not  binding. 

The  first  count  of  the  declaration  stated,  that  on  the  1st 
January,  1850,  in  consideration  that  the  plaintiff,  at  the 
request  of  the*  defendant,  had  employed  the  defendant  to 
make  a  two-horse  power  threshing  machine,  to  be  made  in 
a  workmanlike,  complete  and  efficient  manner  for  the 
plaintiff,  at  a  certain  price,  to  wit,  55/.,  and  had  then  paid 
to  the  defendant  14/.  on  the  price  thereof,  and  had  promised 
the  defendant  to  pay  him  the  residue  of  the  price  in  manner 
and  at  certain  times  stated ;  he,  the  defendant,  understood 
and  promised  plaintiff  that  the  said  threshing  machine 
should  be  made  in  a  workmanlike,  complete  and  efficient 
manner;  and  although  the  defendant,  under  colour  of  the 
said  employment,  made  and  delivered  to  the  plaintiff  a 
certain  threshing  machine,  as  and  for  a  machine  made  in 
a  workmanlike,  complete  and  efficient  manner,  yet  the 
defendant  did  not  nor  would  perform  or  regard  his  said 
promise,  but  thereby  deceived  the  plaintiff  in  this,  that  the 
threshing  machine  was  not  made  in  a  workmanlike,  com- 
plete and  efficient  manner,  but,  on  the  contrary,  was  made 
in  an  unworkmanlike,  incomplete,  and  inefficient  manner, 
whereby  the  machine  became  of  little  or  no  value, — conclu- 
ding with  special  damage  to  the  plaintiff. 

The  second  count  alleged,  that  in  consideration  that  the 
plaintiff,  at  defendant's  request,  would  buy  of  the  defen- 
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dant  a  portable  threshing  machine,  for  a  certain  price,  to 
wit,  55/.,  to  be  paid  by  plaintiff  to  defendant,  the  defendant 
undertook  and  promised  that  the  threshing  machine  was  a 
complete  and  good  threshing  machine,  capable  of  and  fit 
for  doing  as  good  work  as  any  other  complete  and  good 
threshing  machine  in  the  country.  The  plaintiff  av^erred 
he  did  buy  the  machine,  and  defendant  delivered  it  to  him, 
yet  the  defendant  disregarded  his  promise  and  deceived  the 
plaintiff;  that  the  threshing  machine,  at  the  time  of  the 
making  the  promise,  was  not  a  complete  and  good  thresh- 
ing machine,  capable  of  and  fit  for  doing  as  good  work  as 
any  complete  and  good  threshing  machine  in  the  country, 
but,  on  the  contrary,  was  constructed  and  built  in  so  incom- 
plete and  ineflSicient  a  manner  that  by  means  thereof  the 
same  became  and  was  of  no  value, — ^concluding  with  spe- 
cial damage. 

The  defendant  pleaded  1st,  non  assumpsit  to  the  whole 
declaration.  • 

2nd,  To  the  first  count— that  the  machine  made  was  not 
made  in  an  unworkmanlike,  incomplete,  or  inefficient 
manner,  as  alleged  in  the  coant. 

And  3rd,  to  the  second  count — that  the  machine  was  not, 
at  the  time  of  the  making  of  the  defendant's  promise,  con- 
structed and  built  in  so  incomplete  and  inefficient  a  man- 
ner that  the  same  became  of  no  use  or  benefit  to  plaintiff, 
as  alleged  in  the  count.    Issue  taken  on  the  pleas. 

From  the  evidence,  it  appeared  that  the  plaintiff  got  the 
machine  from  the  defendant  about  the  month  of  January, 
1850,  and  kept  it  in  his  possession  for  some  five  or  six 
weeks,  working  at  different  places,  and  then  he  carried  it 
back  to  the  defendant  and  left  it  upon  his  premises,  on  the 
alleged  ground  of  its  insufficiency,  and  that  it  was  not  ac- 
cording to  the  agreement  between  them.  No  evidence  was 
given  at  the  trial  of  what  passed  between  the  plaintiff  and 
defendant  before  the  delivery  of  the  machine  to  the  plaintiff, 
but  the  evidence  was  of  conversations  between  them  sub- 
sequent thereto.  A  great  deal  of  evidence  was  given  to 
shew  that  the  machine  did  not  work  as  it  should  have  done, 
and  that  it  was  ill  constructed ;  and,  on  the  defendant's 
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part,  it  was  alleged  and  evidence  produced  to  shew  that 
the  plaintiff  did  not  properly  understand  the  management 
of  the  machine,  and  that  through  his  bad  management  it 
was  getting  constantly  out  of  order.  While  the  plaintiff 
was  working  the  machine  at  different  places,  the  defendant 
saw  it  at  work,  as  also  did  the  defendant's  foreman;  and 
during  the  six  weeks  the  plaintiff  had  it,  the  machine  had 
new  teeth  and  a  new  cylinder  put  in  by  the  defendant.  It 
was  proved  that,  on  one  occasion,  the  defendant's  foreman 
examined  the  machine  when  at  work,  and  the  plaintiff  was 
complaining  about  it,  and  the  foreman  said  the  machine 
would  require  a  new  set  of  teeth ;  that  the  teeth  would  have 
to  he  larger  ;  the  teeth  which  were  put  in  had  been  made  for 
a  one-horse  power  machine.  On  another  occasion,  the  fore- 
man saw  the  machine  at  work  and  examined  it,  and  told 
the  plaintiff  there  was  no  remedy  except  putting  in  new  teeth, 
and  told  the  plaintiff  to  take  the  machine  down  and  take  it 
to  defendanVs  place  for  that  purpose.  The  defendant  saw 
the  machine  at  work,  and  plaintiff  was  complaining  to  him 
about  it,  and  the  defendant  said  he  would  cast  some  plates 
and  put  at  the  sides,  which  ivould  prevent  the  machine  from 
VMsting  the  grain;  and  he  further  said  to  the  plaintiff, 
never  mind,  I  will  make  the  machine  do  good  work  if  it 
costs  me  lOOl.  Upon  another  occasion,  the  defendant 
went  expressly  to  see  the  machine  at  work,  and  took  a 
workman  of  his  own  with  him,  in  order  to  judge  how  the 
machine  did  work,  and  on  this  occasion  the  defendant  said 
to  the  plaintiff,  as  you  are  the  first  to  take  a  two-horse  ma- 
chine from  me,  I  will  do  all  I  can  for  you  in  it. 

It  was  proved  that,  after  the  machine  had  been  left  at  the 
defendant's  and  when  the  plaintiff  was  taking  steps  against 
the  defendant,  the  parties  met  at  the  office  of  the  plaintiff's 
attorney,  to  endeavour  to  effect  a  settlement,  and  the  de- 
fendant there  admitted  that  the  machine  ivas  to  have  been  a 
good  one  and  he  was  willing  to  make  it  so,  and  he  was  will- 
ing to  make  it  good  as  he  had  agreed  to  do. 

The  defendant  moved,  at  the  trial,  for  a  nonsuit—first, 
because  the  evidence  was  of  conversations  after  the  machine 
had  been  delivered,  and  amounted  to  a  new  promise,  which 
was  void  for  want  of  consideration. 
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Secondly,  that  the  evidence  was  that  defendant  said  he 
would  make  the  machine  as  good  as  the  Montreal  ma- 
chines, whereas  the  declaration  was  that  defendant  pro- 
mised the  machine  should  be  capable  of  doing  as  good 
work  as  any  other  good  machine  in  the  country. 

And,  thirdly,  that  there  was  no  evidence  that  the  machine 
was  incomplete  at  the  time  of  the  sale,  and  it  may  have  been 
rendered  of  no  use  in  consequence  of  the  plaintifi^'s  bad 
management. 

It  was  left  to  the  jury  to  determine,  upon  the  evidence, 
whether  the  subsequent  conversations  and  acts  of  the  de- 
fendant afforded  a  sufficient  presumption  of  the  agreement 
stated  to  have  been  made  before  the  delivery  of  the  machine ; 
at  the  same  time  the  jury  were  cautioned  with  respect  to 
any  expressions  which  the  defendant  may  have  used  when 
a  settlement  was  attempted — that  they  were  to  draw  a  dis- 
tinction between  his  admitting  that  he  had  originally  agreed 
to  deliver  a  good  machine,  or  whether  he  only  meant  to  say 
he  would  then  make  the  machine  good,  and  this  for  the 
purpose  of  making  peace  with  the  plaintiff. 

The  jury  found  for  the  plaintiff,  on  the  second  count,  31Z. 
damages,  and  for  the  defendant  on  the  first  count. 

For  the  defendant,  /.  S.  McDonald^  Sol.  Gen.,  obtained  a 
rule  to  set  aside  the  verdict  and  to  enter  a  nonsuit,  or  that  a 
new  trial  be  had  on  the  ground  that  the  verdict  was  con- 
trary to  law  and  evidence.  He  cited  3  U.  C  R.  16 ;  7  M. 
&  W.  570 ;  4  Taunt.  555 ;  Buller's  N.  P.  326  ;  2  Ch.  Arch. 
1,333. 

/.  Lukin  Robinson  shewed  cause.  He  cited  3  M.  &  Gr. 
879 ;  2  M.  &  Gr.  279 ;  5  Q.  B.  R.  228  ;  4  M.  &  W.  399;  2 
Scott  N.  R.  485;  8  Scott  N.  R.  335;  4  Scott  N.  R.  444; 
13  Law  Jl.  N.  S.,  Q.  B.,  34. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  verdict  is  not  large  in  this  case,  and  as  the  jury 
came  to  the  conclusion,  which  is  supported  by  the  evidence, 
that  the  machine  was  badly  made  and  very  defective,  it 
would  be  injurious  to  both  parties  to  continue  a  litigation 
which  must  be  expensive  from  the  number  of  witnesses, 
if,  upon  what  appeared  on  the  trial,  the  plaintiff  was  enti- 
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tied  to  succeed  and  would  most  probably  succeed  on  ano- 
ther trial,  if  it  was  ordered  that  there  should  be  another. 

The  evidence,  it  appears  to  us,  fully  sustained  the  first 
coLint,  if  upon  sach  a  transaction  as  this  an  implied  war- 
ranty arose  that  the  article  to  be  furnished  should  be  made 
in  a  proper  and  workmanlike  manner,  and  be  fit  for  doing 
what  was  expected  of  it. 

The  learned  judge  was  under  the  impression  that  the 
seller  could  not  be  held,  in  such  a  case,  to  have  impliedly 
warranted  the  sufficiency  of  the  machine  for  the  purpose  it 
was  ordered  for,  going  upon  the  general  law  as  between 
vendor  and  vendee  of  chattels. 

Mr.  Robinson,  the  plaintiff's  counsel,  urged  that  the  case 
of  a  person  manufacturing  an  article  in  his  own  particular 
line,  and  especially  one  of  this  nature,  is  an  exception  to 
the  general  principle,  because  there  the  buyer  is  supposed 
to  rely  upon  his  skill  and  ability  to  do  what  he  professes, 
and  it  may  well  be  that  the  person  ordering  such  a  machine 
is  not  a  competent  judge  of  its  merits,  and  cannot  by  in- 
spection detect  defects  which  the  manufacturer  should  be 
clearly  held  able  to  discover  and  guard  against,  and  for 
which  therefore  he  should  be  held  responsible. 

We  think  the  plaintiff's  counsel  was  right  in  this,  and 
that  the  jury,  taking  the  view  they  did  of  the  merits,  should 
be  allowed  to  find  a  verdict  for  him  on  the  first  count  rather 
than  on  the  second,  which  charged  an  express  warranty, 
but  we  cannot  say  that  there  was  not  evidence  of  an  express 
warranty,  made  before  or  at  the  sale,  although  the.  only 
evidence  of  it  was  by  admissions  in  conversation  taking 
place  afterwards. 

It  was  fully  explained  to  the  jury  that  a  warranty  after 
the  sale,  without  new  consideration,  would  not  answer, 
but  that  the  admissions  were  made  in  such  terms  as  might 
satisfy  them  that  the  defendant  was  acknowledging  the 
conditions  on  which  he  furnished  the  article,  and  not  merely 
making  new  stipulations  afterwards. 

The  jury,  from  the  charge  given  to  them,  must  be  sup- 
posed to  have  inferred  this  from  the  conversations  proved. 
Then  the  evidence  did  prove  the  substance  of  the  issue,  in 
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regard  to  the  second  count,  though  not  the  precise  terms  of 
the  warranty  there  laid,  and  it  does  not  appear  that  the 
defendant's  counsel  objected  to  or  noticed  the  slight  variance 
in  proof, — if  he  had,  it  could  and  most  likely  would  have 
been  amended. 

We  therefore  are  against  setting  aside  the  verdict. 

Per  Cur. — Rule  discharged. 


Doe  DEM.  DouGALL  V.  Fanning. 

Registry  Act  9  Vic.  ch.  34,  dame  13. — Docketting  of  judgment— registry 
of  judgment  as  to  binding  lands 
Under  the  operation  of  the  13  clause  of  our  E.egistry  Act  9  Vic.  ch,  34,  lands  are 
bound  upon  the  registry  of  the  judgment — the  mistaken  reference  in  the 
clause  to  the  docketting  of  judgments  in  England,  being  considered  by  ihe 
court  a  mere  false  illustration  of  what  was  plainly  provided  for  before. 

It  appeared  from  the  learned  judge's  report  of  this  case, 
that  Agnes  Smith  having  judgment  in  her  favour  in  an 
action  ol  dower,  had  her  dower  in  the  estate  in  question 
in  this  action  assigned  to  her  by  the  sheriff,  upon  the  proper 
writ  for  that  purpose,  some  time  in  1844 ;  and  that  on  the 
3rd  of  April  1848,  she  sold  and  conveyed  her  estate  so  meted 
out  to  her  to  the  defendant,  who  had  his  deed  registered  on 
the  22nd  of  January  1850. 

The  question  was,  had  the  plaintiff  shewn  a  better  right  ? 
His  judgment  was  registered  on  the  7th  of  April  1847, 
but  he  had  not  put  hisji.fa.  against  lands  into  the  sheriff's 
hands  till  the  20th  of  December  1848,  eight  months  after 
Mrs.  Smith  had  conveyed  away  her  estate. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

According  to  decisions  of  this  court,  pronounced  by  our 
predecessors  and  long  acquiesced  in,  the  land  was  not 
bound  before  the  delivery  of  the  writ  to  the  sheriff — that  is, 
it  was  not  bound  by  the  judgment  (I  speak  now  without 
reference  to  the  late  act  registering  judgments)  ;  but  it  was 
necessary,  as  in  the  case  of  goods,  that  a  writ  should  first 
come  to  the  sheriff's  hands. 

The  grounds  on  which  this  court  did  so  decide  at  an 
early  period  will  be  found  stated  in  several  judgments, 
which  we  consider  to  be  binding  upon  us ;  and  we  have 
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therefore  only  to  consider  the  effect  of  the  13th  clause  of  our 
Registry  Aci  9  Vic.  ch.  34.  We  are  of  opinion  that  under 
the  operation  of  that  clause,  the  land  was  bound  upon  the 
registry  of  the  judgment— that  is,  from  the  7th  of  April  1847 
—and  consequently  that  the  defendant's  title  under  Mrs. 
Smith's  deed,  made  in  December  1848,  fails ;  and  the  ver- 
dict must  be  entered  for  the  plaintiff. 

The  13th  clause  does,  it  is  true,  provide  that  judgments 
registered  under  that  act,  (which  the  plaintiff's  judgment 
was,)  shall  bind  the  lands  from  the  time  of  recording  the 
same  in  the  register  for  the  county  wherein  the  lands  lie, 
in  like  manner  as  the  docketting  of  judgments  in  England^ 
affects  and  hinds  lands^  which  was  an  unfortunate  expres- 
sion, for  at  that  time,  strictly  speaking,  there  could  be  no 
binding  of  lands  by  docketting  of  judgments  in  England, 
what  was  called  docketting  having  been  done  away  with 
by  the  Imperial  statute,  12  Vic.  ch.  110. 

The  defendant's  counsel  upon  this  argues  that  judgments 
here  can  therefore  not  bind  at  all,  because  it  is  not  possible 
that  they  can  now  bind  lands  in  the  same  manner  as 
judgments  docketted  in  England,  where  none  are  docketted 
at  the  present  day ;  but  we  think  we  must  deal  more 
reasonably  with  the  statute  9  Vic.  ch.  34,  the  misconception 
being  evident,  and  the  intention  being  clear  that  the  registry 
here  shall  bind  from  the  date,  which  is  substantially  and 
indeed  in  words  provided  for,  the  only  error  being  in  sup- 
posing that  judgments  are  now  docketted  in  England, 
and  are  bound  from  the  date  of  docketting. 

This  mistaken  reference  has  only  led  to  a  false  illustration 
of  what  was  plainly  provided  for  before.  We  may  suppose 
the  legislature  either  to  have  referred  to  the  kind  of  registry 
which  the  Imperial  statute  2  Victoria  has  substituted  for 
docketting,  as  being  in  itself  really  a  docketting,  though 
called  by  another  name  in  the  act,  or  that  they  meant  only 
to  provide  that  our  registry  of  judgm.ents  should  bind  from 
the  date,  as  the  docketting  in  England  did  while  judgments 
were  docketted  ;  or  (what  in  truth  may  be  said  without 
inaccuracy)  as  judgments  which  remain  docketted  there, 
bind  from  the  time  of  their  having  been  docketted. 
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The  circumstance  of  more  than  a  year  having  elapsed 
between  the  registry  of  the  plaintiff's  judgment  and  his 
putting  his  execution  into  the  sheriff's  hands,  raises  no 
difference,  in  consequence  of  what  is  provided  in  the  end  of 
the  13th  section,  because  this  is  not  a  contest  between 
persons  claiming  under  different  judgments.  If  it  were, 
we  should  have  to  consider  what  is  meant  by  that  provision, 
and  that  does  not  seem  to  me  to  be  very  obvious. 

Per  Cur. — Postea  to  the  plaintiff. 


Kalar  v.  Cornwall,  Stover  and  Stroud. 

Statute.  24  Geo.  IL,  ch.  44.,  sec.  6, — Constable  acquitted  upon  proving  justices 
responsible — Proof  of  warrant. 

The  admission,  by  a  constable  sued  in  trespass  with  two  justices,  that  a  paper 
produced  at  the  trial  was  a  copy  ot  the  warrant  under  which  he  comnnitted 
the  trespass,  is  not  sufficient  evidence,  as  against  the  jusfices,  to  entitle  the 
constable  to  claim  an  acquittal  under  the  6th  sec.  of  the  24  Geo.  IL,  ch.  44. 

Trespass,  qu.  cl.  fre. 

Second  count, — for  taking  goods  of  plaintiff's. 

Plea, — not  guilty  by  statute,  by  all  the  defendants  jointly. 

Cornwall  was  a  constable,  and  the  other  two  defendants 
justices  of  the  peace  for  the  county  of  Oxford.  The  plain- 
tiff's complaint  against  them,  which  he  attempted  to  sub- 
stantiate at  the  trial,  was,  that  the  defendant  Cornwall, 
under  a  warrant  issued  by  the  other  two,  which  warrant  he 
contended  was  illegal,  had  entered  on  his  premises,  on  the 
19th  of  February,  1849,  and  taken  away  a  mare  and  two 
colts. 

This  action  was  brought  on  the  17th  of  August,  1849. 

On  the  13th  of  July,  1849,  the  plaintiff's  attorney  had 
served  the  constable,  Cornwall,  w*ith  a  demand  of  perusal 
of  the  copy  of  the  warrant  under  which  he  had  acted. 

A  notice  to  produce  the  original  warrant  w^as  served  on 
the  defendant's  attorney  on  the  6th  May,  the  da^  before  the 
assizes  commenced,  but  no  warrant  was  produced  on  the 
trial. 

It  was  proved  that  the  constable,  Cornwall  (the  defen- 
dant), had  admitted  that  a  paper  produced  at  the  trial  was 
a  copy  of  the  warrant  which  he  heldj  and,  on  this  evidence 
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alone,  the  plaintiff's  counsel  contended  he  was  entitled  to 
recover  against  the  two  justices  (defendants)  ;  but  the 
learned  judge  held  that  CornwalPs  adnnission  could  only 
be  evidence  to  charge  himself;  and  there  being  no  proof 
that  the  two  other  defendants  (the  justices)  had  ever  made 
such  a  warrant  as  was  attempted  to  be  proved,  there  was 
no  evidence  to  make  them  liable  for  the  trespass,  and  their 
acquittal  was  directed  on  that  ground. 

The  plaintiff's  counsel  then  contended  that  he  could,  at 
least,  recover  against  Cornwall,  the  constable  who  commit- 
ted the  trespass,  for  that  he  had  not  entitled  himself  to  an 
acquittal  under  the  statute  24  Geo.  II.,  ch.  44.  sec.  6,  not 
having  given  such  proof  of  the  warrant  as  enabled  the 
plaintiff  to  recover  against  the  justices. 

On  the  other  hand,  it  was  contended  that  the  plaintiff 
having  used  the  copy  as  evidence  against  Cornwall,  made 
it  thereby  evidence  for  him  ;  and  that  Cornwall  was  enti- 
tled to  be  acquitted  under  the  statute  24  Geo.  II.,  as  having 
acted  in  obedience  to  a  justice's  warrant. 

The  learned  judge  directed  a  verdict  for  the  plaintiff 
against  the  defendant  Cornwall,  for  such  damages  as  the 
jury  might  think  it  right  to  give,  the  plaintiff  having,  before 
bringing  his  action,  got  back  the  property  seized,  on  paying 
a  certain  sum  claimed  by  the  constable  as  directed  to  be 
levied  by  the  warrant ;  and  leave  was  reserved  to  the  de- 
fendant Cornwall  to  move  to  enter  a  verdict  in  his  favor, 
if  the  court  should  be  of  opinion  that  enough  was  shewn  at 
the  trial  to  entitle  him  to  his  acquittal  under  the  statute  24 
Geo.  11.,  ch.  44. 

The  jury  gave  a  verdict  against  Cornwall  for  5/.,  and 
acquitted  the  other  defendants,  Stroud  and  Stover. 

On  the  part  of  Cornwall,  Miller  obtained  a  rule  that  a 
verdict  be  entered  in  his  favour,  under  the  leave  reserved. — 
He  cited  17  L.  Jl.  189 ;  6  Q.  B.  R.  166 ;  3  M.  &  Gr.  825. 

Read  shewed  cause,  and  cited  2  Stark  Ev.  595,  599 ;  2 
C.  &  P.  454 ;  3  Burr  1769  ;  1  Stark  Ev.  41 ;  2  N.  &  M.  399. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  seems  a  very  clear  case.  Under  the  statute  24  Geo. 
II.,  ch.  44,  sec.  6,  the  constable  can  only  claim  an  acquittal 
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upon  shewing  that  he  acted  in  obedience  to  a  justice's  war- 
rant, and  in  order  to  make  that  out  he  must  '■'•produce  or 
prove  such  warrant  at  the  trial.''''  The  act  says  so  in  express 
terms;  and  it  would  be  absurd  if,  upon  the  same  trial,  the 
jury  could  acquit  the  justices,  as  they  rightly  did  in  this 
case,  because  there  was  no  evidence  to  connect  them  with 
the  trespass,  and  yet  acquit  the  constable  on  the  ground 
that  he  had  proved  to  them  satisfactorily  that  he  had  acted 
in  obedience  to  a  warrant  of  the  same  justices. 

The  constable  can  only  procure  an  acquittal  of  himself, 
under  that  statute,  by  proving  the  justices  to,  be  responsible 
parties.  His  admission  that  he  had  their  warrant  was  no 
evidence  against  them,  and  could  therefore  not  entitle  him 
to  an  acquittal.  There  is  an  appearance  of  some  hardship 
here,  arising  from  the  constable  and  the  justices  being  all 
defended  by  the  same  attorney,  though  they  were  in  effect 
standing  on  opposite  interests. 

The  constable  should  always  take  care  to  preserve  his 
warrant,  that  he  may  have  it  in  his  power  to  produce  it  at 
the  trial,  and  thus  throw  the  burden  on  the  right  shoulders. 
I  should  hope,  that  if  he  did,  in  this  case,  place  it  in  his 
attorney's  hands,  he  has  not  been  left  in  difficulty  from  the 
warrant  being  kept  back  in  order  to  save  the  other  defen- 
dants at  his  expense,  because  that  would  not  be  fair :  but, 
however  it  may  have  happened,  the  constable  Cornwall 
was  proved  to  have  committed  the  trespass,  and  could  only, 
therefore,  be  saved  from  his  liability  by  producing  the  war- 
rant, or  proving  it  by  evidence  sufficient  to  charge  the  jus- 
tices ;  and  this  he  failed  to  do.  The  verdict  against  him, 
which,  fortunately  for  him,  is  moderate,  must  therefore 
stand. 

Per  Cur, — Rule  discharged. 
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De  Tuyl  V.  McDonald  and  Piper. 

Debt  on  mortgage  for  one  instalment  due — 5s  io  proviso  in  mortgage  being  in 
itself  an  undertaking  to  pay. 
Though  debt  will  not  lie  for  one  instalment  of  a  large  sum  due  by  instalments, 
yet  where  the  plaintiff  sued  the  defendant  in  debt  on  mortgage,  setting  out,  in 
the  lirst  place,  the  deed  between  the  parties  with  the  proviso  in  it,  that  if  the 
defendants  should  pay  900Z.,  in  nine  yearly  instalments,  they  redeemed  their 
land;  and  then  a  covenant  of  the  defendant  only  to  pay  the  lOOZ.  sued  for, 
without  any  reference  to  the  money  being  due  by  instalments:  Heldper  Cur., 
that  upon  these  averments  in  the  declaration,  (the  proviso  being  a  mere  defea- 
zance,  and  not  an  express  undertaking  to  pay  the  9U0Z.  by  annual  instalments,) 
debt  would  lie. 

Debt  on  mortgage  made  by  the  defendants  to  the  plain- 
tiff, on  the  15th  January,  1849,  to  secure  900/.,  in  nine  in- 
stalments of  100/.  each,  on  the  19lh  of  July  in  each  year, 
with  interest  at  4  per  cent,  on  each  instalment. 

The  action  was  brought  for  the  first  instalment  and  in- 
terest, due  on  19th  July,  1849,  the  interest  to  be  reckoned 
from  19th  July,  1848:  The  declaration  was  dated  the  21st 
August,  1849. 

On  the  24th  August,  1849,  the  defendants  pleaded — 1st, 
Non  est  factum. 
2nd,  Nil  debet. 

3rd,  That  the  plaintiff,  before  this  action  brought,  as- 
signed this  mortgage  to  the  Canada  Company,  (not  saying 
on  what  day,)  and  that  the  defendants  (not  saying  on  what 
day,  nor  that  it  was  before  action  brought)  have  paid  to  the 
Canada  Company,  as  such  assignees,  the  instalment  and 
interest,  in  full  satisfaction  of  the  causes  of  action  in  the 
declaration  mentioned;  and  that  the  Canada  Company  then 
and  there  (not  having  said  when  the  money  was  paid) 
received  and  accepted  the  said  money,  with  interest,  in  full 
satisfaction  of  the  money  in  the  said  indenture  mentioned. 

The  plaintiff  took  issue  on  1st  and  2nd  pleas,  and  replied 
to  the  3rd  denying  the  assignment  and  traversing  the  pg.y- 
ment  before  the  commencement  of  the  suit,  (which  was  not 
alleged,)  and  traversing  the  acceptance  by  the  Canada 
Company  in  satisfaction,  &c. 

At  the  trial,  it  was  proved  that  the  mortgage  was  assigned 
on  the  28th  April,  1849,  to  the  Canada  Company ;  that  the 
mortgage  was  received  by  the  plaintiff's  attorney  from  the 
Canada  Company  with  a  view  to  this  action,  but  that  the 
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Company  was  in  no  respect  parties  to  this  action ;  that  the 
instalment  and  interest  were  paid  to  the  Canada  Company 
after  this  suit  was  commenced,  and  that  the  cause  had  been 
taken  down  to  trial  because  the  costs  were  not  paid. 

A  general  verdict  was  taken  at  the  trial,  for  the  plaintiff — 
damages  6d. 

Dr.  Connor  obtained  a  rule  on  the  plaintiff  or  his  attorney 
to  shew  cause  why  all  further  proceedings  should  not  be 
stayed,  and  the  attorney  for  the  plaintiff,  or  the  plaintiff,  pay 
all  costs  therein,  or  why  the  plaintiff  should  not  be  res- 
trained from  levying  any  costs  in  this  action,  or  why  pro- 
ceedings should  not  be  stayed  on  payment  of  the  plaintiff's 
costs  to  the  time  of  payment  of  the  money  due  on  the  mort- 
gage, or  why  judgment  should  not  be  arrested  on  the  ground 
that  debt  would  not  lie  for  one  instalment  of  a  large  sum 
due  by  instalments. 

Cameron,  Q.  C,  shewed  cause.  Cases  cited — 1  H.  Bl. 
547  ;  1  Ch.  PL  127  ;  13  M.  &  W.  702  ;  1  T.  R.  62  ;  1  Hare 
571 ;  4  Beavan  493 ;  3  Mer.  12. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  the  objection  in  arrest  of  judgment,  the  plaintiff 
sues  in  debt  and  demands  200/.,  which  he  alleges  the  de- 
fendants owe  to  and  detain  from  him.  The  declaration 
sets  out  the  mortgage  and  the  proviso  thus — "that  if  the 
defendants  should  well  and  truly  pay  to  the  plaintiff  the 
sum  of  900/.  with  interest  at  six  per  cent,  per  annum,  on 
the  days  and  times  in  the  said  indenture  set  forth — that  is  to 
say,  the  said  sum  of  900Z.  in  nine  equal  annual  instalments 
of  100/.  each,  on  the  19th  day  of  July  in  each  and  every 
year  after  the  date  of  the  indenture,  with  interest  as  afore- 
said upon  each  instalment  as  it  comes  due,  and  that  the 
first  payment  of  one  hundred  pounds,  parcel  of  the  said  sum 
of  nine  hundred  pounds,  with  interest  thereon  as  aforesaid, 
from  the  19vh  July  last  preceding  the  date  of  the  said  inden- 
ture, should  be  made  on  the  I9lh  July  then  next  ensuing — 
to  wit,  on  the  19th  July  now  last  past."  And  the  declara- 
tion then  avers  that  the  defendants  did  thereby  covenant 
with  the  plaintiff  that  they  would  pay  to  the  plaintiff  the 
said  sum  of  100/.,  being  a  parcel  of  the  said  sum  of  900/. 
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with  interest  at  4  per  cent,  per  annum,  on  the  day  men- 
tioned for  the  payment  thereof  by  the  said  proviso ;  and 
charges  that  the  defendant,  did  not  pay  to  the  plaintiff  the 
said  lOOZ.  parcel  of  the  said  900/.  with  interest,  &c.,  or  any 
part  thereof,  on  the  day  appointed  for  payment,  &c.,  but 
therein  made  default;  and  that  there  was  then  due  and 
owing  from  the  defendants  to  the  plaintiff,  for  and  on  ac- 
count of  the  said  payment,  a  sum  of  lOOZ.  and  interest,  a 
large  sum,  to  wit,  200/.  above  demanded,  whereby  an  ac- 
tion hath  accrued  to  the  plaintiff  to  demand  the  said  200/. 
The  mortgage  was  not  set  out  on  the  record  on  oyer.  As 
to  the  firyt  part  of  the  rule,  it  is  founded  on  a  complaint 
against  the  attorney  for  the  plaintiff,  which  is  so  far  met  by 
the  affidavits  in  answer  as  to  leave  no  sufficient  ground  for 
making  the  order  desired. 

It  seems  that  the  Baron  De  Tuyl,  being  indebted  to  the 
Canada  Company,  had  mortgaged  to  them  certain  property 
in  Bayfield,  with  other  lands,  to  secure  the  debt.  The  defen- 
dant wished  to  buy  from  Baron  De  Tuyl  the  Bayfield  land, 
and  before  he  could  sell  it,  it  was  necessary  that  he  should 
procure  it  to  be  released  from  the  mortgage.  The  plaintiff, 
Baron  De  Tuyl,  and  the  defendant,  and  the  agent  of  the 
Canada  Company  (Mr.  Jones),  were  for  some  time  in  treaty 
about  this.  Mr.  Strachan^  who  brings  this  action  as  plain- 
tiff's attorney,  swears  that  in  any  part  he  took  for  promo- 
ting the  arrangement  he  was  not  attorney  for  the  now 
plaintiff,  but  only  acted  gratuitously  as  a  mediator  between 
the  plaintiff  and  the  defendants,  and  that  at  last  it  was 
arranged  that  the  Canada  Company  would  release  the  land 
from  their  mortgage,  on  the  condition  that  whatever  the 
defendants  were  to  pay  down  on  the  purchase  should  be 
paid  over  to  them^  and  that  the  mortgage  which  the  defen- 
dants were  to  give  to  the  plaintiff  for  the  residue  of  the 
purchase  money  should  be  assigned  immediately  to  them. 
And  the  plaintiff's  attorney  swears,  that  although  the  com- 
pany's agent  did  agree,  on  those  terms,  to  release  their 
mortgage,  retaining  the  assignment  of  the  mortgage  given 
by  the  defendants  to  the  plaintiff  as  their  security,  yet  that 
he  would  only  agree  to  this  upon  the  express  understand- 
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ing  that,  notwithstanding  the  assignment,  the  plaintiff  him- 
self was  to  see  that  the  instalments  were  regularly  collected 
and  paid  in,  and  was  not  to  leave  to  the  company  the  un- 
pleasant task  of  enforcing  payment  by  action  ;  and  he  pro- 
duces, in  confirmation  of  this,  a  letter  from  the  plaintiff  to 
him,  dated  two  days  before  the  assignment,  viz.,  on  26th 
April,  1849,  in  which  the  plaintiff  tells  him,  that  next  July 
Mr.  McDonald  (the  defendant)  will  owe  him  one  instalment 
on  his  purchase  ;  that  the  money  was  assigned  over  to  the 
Canada  Company  for  money  due  them  by  him  (the  plain- 
tiff) ;  and  that,  as  he  had  entered  into  an  agreement  with 
the  Company  that  the  money  should  be  regularly  paid,  he 
directed  him  (Mr.  Strachan),  as  his  solicitor,  to  see  that  the 
payment  was  made  on  the  day  specified  in  the  mortgage, 
and  in  default  of  the  same  to  lake,  immediately,  and  on  the 
following  day  after  the  money  should  fall  due,  the  most 
•  summary  measures  the  law  would  allow  for  exacting  the 
payment  of  the  money  and  interest ;  he  directs  his  attorney 
also,  in  his  letter,  to  observe  those  instructions  with  regard 
to  all  the  following  instalments  as  they  became  due. 

The  understanding  which  the  plaintiff's  attorney  swears 
to,  was  not  one  unlikely  to  take  place  under  such  circum- 
stances ;  on  the  contrary,  we  believe  it  to  be  common,  and 
it  is  not  unreasonable.  The  releasing  the  plaintiff's  mort- 
gage was  an  accommodation  to  him,  in  order  to  enable 
him  to  sell  his  land  ;  but  although  the  company's  agent 
agreed  to  take  an  assignment  of  the  defendants'  mortgage 
to  the  plaintiff,  and  give  the  other  up,  it  was  reasonable 
enough  that  they  should  insist  upon  the  plaintiff's  seeing 
that  the  defendants  paid  their  instalments,  rather  than  thai 
they  should  have  the  trouble  of  proceeding  against  them. 
The  plaintiff  's  attorney  swears  positively  that  this  was  the 
understanding,  and  he  produces  in  proof  of  it  this  letter  of 
the  plaintiff,  who  is  now  in  Europe.  If  the  defendants  had 
sworn  as  positively  to  the  contrary,  we  could  not  receive 
their  statement  in  preference  to  the  other.  We  cannot  try 
the  matter  on  affidavits.  It  would  have  been  satisfactory 
if  Mr.  Jones,  the  company's  agent,  had  made  a  statement 
on  oath  in  regard  to  the  agreement  between  him  and  this 
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plaintiff.  We  do  not  know  why  he  has  not  done  it ;  per- 
haps because  he  was  not  applied  to  by  either  party.  It 
was  open  to  either  to  make  the  request  of  him,  and  we 
can  draw  no  inference  from  no  affidavit  of  his  being  filed. 

Then,  admitting  that  there  was  this  understanding,  that 
accounts  for  Mr.  Strachan  taking  steps  to  obtain  payment. 
The  defendants,  of  course,  could  only  be  acquitted  by  pay- 
ment to  the  assignee  of  the  mortgage,  or  some  one  autho- 
rized by  them  or  their  agent  to  receive  payment;  but  there 
is  no  reason  to  doubt  that  if  they  had  paid  Mr.  Strachan, 
they  would  have  obtained  a  discharge.    If  they  had  any 
doubt,  they  had  only  to  go  and  pay  the  company's  agent- — 
but  they  let  the  day  pass  and  paid  no  one.    The  attorney 
did  not  act  in  the  prompt  and  rigorous  spirit  he  was  in- 
structed to  do  ;  for,  instead  of  taking  any  steps  on  the  19th 
or  20th  July,  as  he  was  asked  to  do  by  the  letter  com- 
plained of,  he  waited  nearly  a  month ;  then  wrote  a  letter 
before  suing  out  a  writ,  which  he  delayed  doing  to  the 
latest  day  in  the  term.    The  defendants  did  not  then  pay, 
but  wrote  to  the  company's  agent,  and  from  the  account 
given  in  Mr.  McDonald's  affidavit,  I  should  infer  that  what 
he  was  told  was  consistent  with  the  understanding  which 
the  plaintiff's  attorney  swears  to.    He  ascertained,  he  says, 
that  the  commissioners  had  given  no  authority  to  sue  him. 
Looking  at  Baron  de  Tuyl's  letter,  I  should  suppose  the 
defendants  would  be  told  that  the  company  had  not  directed 
the  suit,  and  would  not  interfere  in  it — though  no  doubt 
they  were  always  ready  to  receive  the  money. 

The  defendants  then,  it  seems,  made  up  their  minds  to 
pay  the  instalment,  and  to  pay  the  plaintiff's  attorney's 
costs,  and  applied  for  and  got  a  bill.  The  declaration  had 
been  served.  There  being  no  assizes  in  the  Huron  District 
in  the  autumn,  the  suit  was  instituted  in  the  adjoining 
district  of  London ;  and,  according  to  the  practice,  the 
original  writ  being  taken  out  there,  a  testatum  was  sued 
out,  and  served  in  London. 

£  s.  d. 

The  bill  delivered  amounted  to.   5  16  3 

The  defendants  contended  that  the  attorney 

could  only  properly  charge   4»    4*  6 
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and  for  the  difference,  a  little  more  than  SOs.^  the  defen- 
dants thought  it  worth  their  while  to  allow  the  aclion  to 
proceed,  because  they  disputed  these  few  shillings  ;  though 
surely  their  more  prudent  and  proper  course  would  have 
been  to  have  taken  the  common  means  for  having  any 
excessive  charge  deducted,  if  there  was  any.  The  two 
writs,  which  is  the  overcharge  complained  of,  seem  to  have 
been  sued  out  according  to  the  practice  ;  and  at  any  rate 
the  defendant's  obvious  course  was  to  have  prevented  the 
action  goingon,  by  paying  the  small  bill  in  the  first  instance, 
and  getting  it  afterwards  taxed,  if  he  doubted  its  correctness. 

We  could  not  make  this  rule  absolute  upon  any  ground 
that  is  shewn.  The  affidavits  filed  in  answer  seem  to  us 
to  leave  no  ground  of  complaint. 

As  to  the  motion  in  arrest  of  judgment,  I  think  the 
answer  given  by  the  plaintiff's  counsel  is  decisive  against 
it.  We  cannot  look  out  of  the  record  in  order  to  dispose 
of  that  objection,  but  must  look  at  the  deed  between  the 
parties  as  it  is  there  stated  ;  and  the  effect  is  this  :  there  is 
a  proviso  in  it,  that  if  the  defendants  shall  pay  900/.,  in 
nine  yearly  instalments,  they  redeem  their  land — which  is 
a  mere  defeasance,  not  an  express  undertaking  to  ^Ja^/  900Z. 
in  nine  yearly  instalments ;  in  which  case  alone,  the  au- 
thority of  Rudder  v.  Price,  1  H.  Bl.  R.  547,  would  apply. 
It  is  obvious  from  the  terms  of  Lord  Loughborough's  judg- 
ment in  that  case,  particularly  in  the  conclusion,  that  he 
did  not  look  upon  the  principle  as  one  that  ought  to  be 
strained  beyond  the  extent  to  which  he  was  bound  to  go, 
as  he  thought,  by  previous  authorities — for  he  admitted  that 
the  inconvenience  would  be  intolerable  if  assumpsit  could 
not  be  brought  for  one  of  several  instalments,  under  such 
circumstances  ;  and  yet  he  could  not  give,  he  said,  any 
satisfactory  reason  why  the  courts  should  have  sustained 
assumpsit  for  the  single  instalment,  and  refused  to  sustain 
debt. 

Then  we  find  in  this  case  the  averment  is  not  that  the 
defendants  engaged  to  pay  900Z.  in  certain  annual  instal- 
ments, which  would  be  a  case  for  the  application  of  the 
principle.    The  only  covenant  set  out,  is  a  covenant  to  pay 
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the  separate  lOOl.  sued  for.  It  is  clear,  that  where  one 
covenants  to  pay  a  certain  sum,  debt  lies  for  it — Com.  Dig. 
Debt,  A.  4.  Then  debt  lies  in  this  case  for  the  lOOZ.  on  that 
express  covenant  which  relates  only  to  the  100/.  ;  and  if 
we  were  to  hold  that  the  plaintiff  cannot  maintain  debt  for 
this  100/.,  thus  agreed  to  be  paid  to  him  by  an  express 
covenant  extending  only  to  that  100/.  and  nothing  more, 
because  the  deed  in  which  that  covenant  is  contains  a  pro- 
viso, that  if  the  defendants  pay  that  100/.  and  800/.  more 
at  other  periods,  the  deed  shall  be  void,  we  should  be 
carrying  this  subtle  notion  of  entirely  of  contract  and  the 
impediment  arising  from  it  further  than  it  has  been  carried 
before-— applying  it,  indeed,  where  the  contract  was  not 
entire,  but  separate  and  distinct  as  to  the  very  sum  sued 
'for. 

Per  Cur. — Rule  discharged  with  costs,  being  moved 
with  costs. 


Hatton  V,  Fish. 

Plaintiff  accepting  nonsuit — his  right  to  move  against  it  in  term — Evidence  by 
subscribing  witness  to  an  agreement  signed  by  an  illiterate  person. 

Where  the  judge  at  Nisi  Prius  is  charging  against  a  plaintiff,  and  the  plaintiff, 
in  consequence  of  such  charge  (to  which  he  objects),  rather  than  risk  a  verdict, 
accepts  a  nonsuit  ;  he  is,  nevertheless,  at  liberty  in  term  to  move  against  the 
nonsuit. 

Where  the  subscribing  witness  to  an  agreenaent,  signed  by  a  person  who  could 
not  write,  swore  that  the  agreement  was  not  read  as  it  stood  upon  the  record : 
the  court  held  that  the  plaintiff,  relying  upon  the  agreement,  was  properly 
nonsuited. 

Debt  on  an  agreement  for  50/.  claimed  as  a  liquidated 
penalty. 

Pleas  :~lst.  Non  est  factum, 

2nd.  That  the  agreement  was  obtained  by  fraud  and  covin. 

The  defendant,  James  Fish,  being  illiterate,  signed  only 
by  making  his  mark.  The  only  witness  present  at  the 
execution  of  the  instrument,  besides  himself  and  the  plain- 
tiff, was  John  Fish,  his  brother,  who  was  called  on  the  trial, 
and  swore  that  he  saw  his  brother  put  his  mark  on  the 
paper  produced,  which  then  had  a  seal  on  it  ;  that  his 
brother  could  not  read  writing,  and  that  he,  the  witness, 
not  having  his  spectacles  with  him  at  the  time,  could  not 
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read  the  paper ;  he  could  not  say  whether  the  paper  was 
truly  read  to  the  defendant.  He  understood  by  it,  as  it  was 
read  (as  I  suppose  by  the  plaintiff),  that  his  brother  was  to 
have  95/.  for  the  land,  for  which  he  was  binding  himself 
to  procure  a  good  title  to  the  plaintiff.  It  was  a  town  lot 
in  Port  Hope.  He  swore  that  there  was  nothing  whatever 
paid,  and  that  as  the  agreement  was  read,  it  contained 
nothing  about  fifty  pounds  penalty ;  that  nothing  was  said 
at  all  about  fifty  pounds  when  the  paper  was  read. 

The  only  other  witness  called  on  the  trial  was  a  person 
who  swore  that  he  went  afterwards  with  the  plaintiff  to  the 
defendant  to  tender  money  and  demand  a  deed  of  the 
land ;  that  the  plaintiff  had  prepared  a  deed,  and  produced 
the  bond  to  the  defendant  (the  instrument  now  in  question), 
saying,  "you  know  I  have  your  bond  here."  The  defen- 
dant said  his  brother  had  put  his  name  to  it,  and  that  he, 
the  defendant,  had  made  his  mark.  The  instrument  was 
not  on  this  occasion  read  to  the  defendant,  and  the  defen- 
dant said  "  he  wanted  to  have  nothing  to  do  with  it ;  that 
the  money  was  not  paid  at  the  time,  and  he  believed  his 
brother  had  sold  the  land."  This  witness  stated  that  he 
commenced  reading  the  bond,  but  there  were  so  many 
words  he  could  not  get  on. 

The  learned  judge  held  that  the  paper  was  not  sufficiently 
proved  to  entitle  the  plaintiff  to  have  it  read  to  the  jury  ; 
that  the  only  subscribing  witness  swore,  that  for  want  of 
his  spectacles  he  could  not  read  it  at  the  time  of  its  execu- 
tion, and  could  not  tell  whether  the  bond  was  truly  read  or 
not ;  but  he  swore  positively  that  there  was  nothing  read 
about  50Z.  penalty  (which  is  the  penalty  sued  for)  ;  that 
the  other  witness.  Lean,  who  was  called  to  prove  an 
acknowledgment,  by  the  defendant,  did  not  prove  it. 

The  plaintiff's  counsel  took  a  nonsuit,  contending  how- 
ever that  there  was  legal  evidence  of  the  execution  of  the 
deed  sufficient  to  go  to  the  jury  ;  and  it  was  understood 
that  he  was  to  be  at  liberty  to  move  against  the  nonsuit. 

Wilson^  accordingly,  obtained  a  rule. 

It  was  contended  by  Cameron^  Q.  C,  on  arguing  the  rule 
to  set  aside  nonsuit,  that  the  plaintiff  having  accepted  a 
nonsuit  could  not  move  to  set  it  aside. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think,  on  conferring  with  the  learned  judge  who 
tried  the  cause,  that  the  plaintilf  should  not  be  held  to  be 
precluded  from  moving.  The  case,  as  to  what  occurred  at 
Nisi  Prius  in  regard  to  the  nonsuit,  is  very  like  that  of 
McGrath  v.  Cox,  which  Mr.  Cameron  referred  to  on  the 
argument  (3  U.  C.  Rep.  334)  ;  and  I  take  the  same  view 
that  I  did  in  that  case,  and  consider  the  defendant,  under 
the  circumstances,  at  liberty  to  move. 

Then,  upon  the  point  whether  the  plaintiff  was  properly 
nonsuited,  the  case  of  Talbot  v.  Hodson,  7  Taunton,  251, 
which  was  cited  by  the  plaintiff's  counsel  on  the  argument, 
does  not  go  the  length  of  shewing  the  evidence  that  was 
given  in  this  case  to  have  been  sufficient  to  go  to  the  jury 
as  proof  of  execution.  There,  the  subscribing  witness 
denied  that  she  had  seen  the  deed  executed,  but  it  was 
expressly  proved  by  another  witness  that  the  defendant  did 
sign  the  bond,  which  had  a  seal  on  it  opposite  her  name, 
but  that  she  did  not  in  his  presence  put  her  hand  on  the 
seal  or  deliver  it.  The  jury  believed  that  there  was  a  con- 
spiracy between  these  witnesses,  who  were  a  sister  and  a 
son  of  the  defendant,  to  defraud  the  obligee  of  his  debt,  and 
found  for  the  plaintiff.  It  was  held  that  the  verdict  might 
be  supported  on  the  evidence.  There  the  obligee  wrote 
her  name,  and  would  therefore  be  presumed  to  know  what 
she  was  signing ;  and  ail  that  could  be  said  was,  that 
there  was  no  proof  of  the  form  being  gone  through  of  put- 
ting her  hand  on  the  seal,  or  accompanying  the  execution 
with  any  declaration  of  delivery,  ceremonies  which  are 
now  very  frequently  omitted. 

Considering  that  in  the  case  before  us  the  only  witness 
who  was  called  besides  the  subscribing  witness  really 
proved  nothing  that  could  establish  the  instrument  against 
the  evidence  of  the  subscribing  witness,  who  swore  that  it 
was  not  read  as  it  stands  now  on  the  record,  and  consider- 
ing that  the  evidence  of  the  subscribing  witness  impeached 
it  in  the  very  point  most  material  to  this  action — namely, 
as  respects  the  liquidated  penalty  of  50/.,  for  which  the 
plaintifT  is  suing— we  cannot  hold  that  the  nonsuit  was 
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improperly  ordered  ;  but  as  the  evidence  of  John  Fish  may 
be  subject  to  suspicion,  on  the  same  ground  as  the  evidence 
in  the  case  of  Talbot  v.  Hodson,  and  as  the  plaintiff  may 
have  been  taken  by  surprise  by  the  suspicion  thrown  upon 
the  deed,  we  think  we  shall  best  consult  the  ends  of  justice 
by  granting  a  new  trial,  on  payment  of  costs. 

Per  Cur, — New  trial,  on  payment  of  costs. 


Watson  v.  Strong. 

Judgment  as  in  case  of  a  nonsuit,  for  not  going  to  trial,  the.  defendant  having 
himself  objected  to  the  notice  of  trial  as  irregular. 
Where  the  plaintiif  made  a  mistake  in  his  notice  of  trial,  and  the  defendant,  when 
it  was  too  late  to  give  a  fresh  notice  of  trial,  point  ed  out  the  error  and  refused 
to  waive  the  objection,  and  then,  because  the  plaintiff  did  not  go  to  trial,  moved 
the  court  in  banc  for  judgment  as  in  case  of  a  nonsuit,  it  was  Held  per  Cur., 
that  the  defendant  being  himself  the  immediate  cause  of  the  plaintiff  not  going 
to  trial,  he  was  not  entitled  to  judgment  as  in  case  of  a  nonsuit. 

The  plaintiff's  attorney  had  given  notice  of  trial  for  the 
assizes  at  Bytown,  to  Mr.  Lewis,  who  had  served  the  pleas 
as  agent  for  the  defendant's  attorney ;  but  in  the  notice 
.  there  was  a  mistake,  it  being  dated  22nd  April,  and  the 
notice  being  for  the  29th  day  of  April  next  instead  of  instant, 
Mr.  Lewis,  the  day  after  the  service,  when  it  was  too  late 
to  give  a  fresh  notice,  pointed  out  the  error  and  refused  to 
waive  the  objection. 

The  plaintiff  did  not  go  to  trial,  and  the  defendant  ob- 
tained a  rule  nisi  for  judgraei;it  as  in  case  of  a  nonsuit. 

Hagarty  shewed  cause  against  the  rule  on  the  affidavit 
of  the  above  facts,  and  cited  3  Dowl.  414;  3  Dowl.  660. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Applications  for  judgment  as  in  case  of  a  nonsuit  are  not 
favored,  because  they  tend  to  inconvenience  and  often  to 
unnecessary  cost.  Where  the  plaintiff  has  desired  to  go  to 
trial,  but  the  defendant,  relying  on  some  trifling  irregularity 
which  he  refuses  to  waive,  is  himself  the  immediate  cause 
of  the  trial  not  taking  place,  the  courts  do  not  consider  him 
entitled  to  judgment  as  in  case  of  a  nonsuit. 

We  have  considered  whether  we  should  discharge  the 
rule  with  costs  or  not.    It  is  an  unreasonable  course,  cer- 
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taiiily,  for  a  defendant  to  insist  on  avoiding  a  trial  because 
a  mere  slip  has  been  made  in  the  notice,  which  could  not 
have  misled  him,  and  then  to  complain  of  the  plaintiff  for 
not  going  to  trial,  and  making  his  default,  so  occasioned, 
the  ground  of  applying  for  judgment  of  nonsuit ;  and,  on 
recurring  to  the  affidavit  on  which  the  rule  in  this  case  is 
moved,  there  can  be  no  doubt  that  the  rule  nisi  should, 
under  the  circumstances  of  this  case,  be  discharged — for, 
when  the  trial  was  coming  on,  the  defendant's  attorney  de- 
clared his  intention  to  rely  upon  the  insufficiency  of  the 
notice  of  tria.1,  pointing  out  a  defect  in  it,  and  then,  when 
the  plaintiff's  attorney  is  nnwiliing  to  risk  a  trial  on  ac- 
count of  the  trifling  error  in  the  notice,  of  which  the  defen- 
dant declared  he  would  take  advantage,  the  defendant's 
attorney  changes  his  ground  and  moves  for  judgment  of 
nonsuit,  not  on  the  ground  that  the  plaintiff  did  not  bring 
down  his  cause  to  trial  within  the  time  required  by  the 
practice  after  issue  joined,  but /or  not  going  to  trial  pursuant 
to  notice — that  is,  denying  a  sufficient  notice  at  one  time 
for  the  purpose  of  embarrassing  the  plaintiff 's  proceeding, 
and  then  affirming  a  sufficient  notice  for  the  purpose  of 
obtaining  judgment  of  nonsuit. 

Per  Cur.—Rnle  discharged. 


Byrnes  v.  Bown. 

12th  clause  of'  Highway  Act,  50  Geo.  III.,  ch.  1 — As  to  what  constitutes  apublic 
road  running  through  Indian  lands. 

The  12th  clause  of  the  Highway  Act,  50  Geo.  III.,  ch.  1,  cannot  be  taken  to 
mean  that  every  bye-road  or  short  cut  used  by  the  Indians  across  the  plains  or 
flats,  is  to  be  established  as  a  permanent  highway.  It  only  means,  that  roads 
which,  under  the  provisions  of  that  act,  are  to  acquire  the  character  of  legal 
highways  should  have  that  same  legal  character  where  they  passed  through 
Indian  lands  as  in  other  parts  of  their  course,  although  they  might  not  be  (as 
to  such  portion  of  them)  public  allowances  made  in  any  original  survey,  nor 
had  any  public  money  been  expended  or  statute  labor  performed  on  them. 

Trespass  qu.  cl.ft..,  describing  the  close  as  abutting  on 
the  north-west  by  the  Grand  River,  on  the  south-west  by  a 
certain  close  or  field  known  as  lot  number  seven,  on  the 
south-east  by  a  certain  other  close  or  field  known  as  lot 
number  eight,  and  on  the  north-east  by  a  certain  close  or 
field  known  as  lot  number  seventeen,  in  what  is  called  the 
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Ox-bow  Bend,  in  the  township  of  Brantford.  The  declara- 
tion contained  only  one  count  in  the  common  form,  for 
treading  down  the  grass,  subverting  the  soil,  &c.,  breaking 
gates,  prostrating  fences,  &c. 

The  defendant  pleaded: — 1st,  not  guilty. 

2nd,  That  the  close  was  not  the  plaintiff's. 

3rd,  That  the  gates,  locks,  fences,  &c.,  were  not,  at  the 
said  time  when,  &c.,  the  property  of  the  plaintiff. 

4th,  He  justified  the  entry  and  a  right  of  common  and 
public  highway  through  the  close,  and  pleaded  that  he 
removed  the  gates,  fences,  &c.,  because  they  obstructed  the 
highway. 

5th,  That  there  was  before  and  at  the  time  when,  &c.,  a 
common  public  highway  in,  through  and  over  the  said  close ; 
that  before  the  said  time  when,  &c. — viz.,  on  the  8th  of  Au- 
gust, 1843 — the  District  Council  of  the  District  of  Gore 
enacted  a  by-law  that  pathmasters,  (meaning  thereby 
overseers  of  highways,)  in  their  respective  beats  or  districts, 
should  remove  any  nuisance  or  obstruction  which  might  be 
placed  or  remain  in  any  highway  ;  that  after  the  passing  of 
the  by-law  and  before  and  at  the  said  time  when,  &c.,  the 
defendant  was  a  pathmaster  and  overseer  of  highways, 
duly  appointed  for  that  part  of  the  township  of  Brantford  in 
which  the  said  close  is  situated,  and  that  the  fences,  gates, 
&c.,  of  the  plaintiff  having  been  Avrongfully  erected,  and 
being  then  standing  in  the  said  highway  and  obstructing 
the  same,  the  defendant,  as  overseer  and  under  the  authority 
of  the  said  by-law,  entered  upon  the  said  highway  in  the 
said  close,  &c.,  for  the  purpose  of  removing  the  said  obstruc- 
tions, and  removed  the  said  fences,  &c.,  doing  no  unneces- 
sary damage,  &c. 

The  plaintiff  joined  issue  on  the  1st,  2nd  and  3rd  pleas; 
replied  to  4th  plea,  traversing  the  right  of  way  alleged ;  and 
to  5th  plea,  that  at  the  several  times  when,  &c.,  there  was 
not,  nor  of  right  ought  there  to  have  been,  a  common  and 
public  highway  into,  through,  over  and  along  the  said  close 
in  which,  &;c.,  as  the  defendant  hath  in  that  plea  alleged,  &c. 

Verdict  for  the  plaintiff,  6d.  damages — the  jury  finding 
that  there  was  no  public  highway,  nor  any  right  of  way  in 
the  place  in  question. 
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The  defendant  obtained  a  rale  for  a  new  trial  on  the  law 
and  evidence. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  considered  the  evidence  and  are  all  satisfied 
with  the  verdict.  The  case  turns  altogether  on  the  evi- 
dence, and  it  went  properly  to  the  jury.  The  plaintiff  is 
contending  for  nothing  unreasonable  ;  but  what  the  defen- 
dant, on  the  other  hand,  wishes  to  establish  has  the  appear- 
ance of  being  extremely  unreasonable.  It  is  proved  that 
the  road  which  the  government  has  directed  to  be  laid  out, 
along  the  bank  of  the  river  running  in  the  same  direction 
and  at  a  short  distance  from  the  other,  is  on  ground  more 
suitable  for  a  road,  and  is  equally  convenient  for  the  public ; 
but  the  defendant  would  nevertheless  insist  on  a  continued 
right  of  passage  through  the  centre  of  the  plaintiff's  fields, 
in  addition  to  the  highway  which  the  government  has  laid 
out,  to  connect  the  same  points. 

If  the  evidence  had  been  such  as  to  give  quite  clearly  the 
character  of  a  legal  highway  to  the  Indian  road  or  path  in 
question,  so  that  there  was  really  no  question  of  fact  for  the 
jury  to  consider,  then  the  plaintiff  must  have  submitted, 
though  it  would  have  seemed  harsh  in  any  one  to  desire  to 
subject  him  to  the  inconvenience  of  having  this  road  run 
through  his  farm  without  any  particular  advantage  accruing 
from  it  to  the  public.  But  the  evidence  well  warranted  the 
conclusion  which  the  jury  came  to,  that  there  was  no  public 
highway,  nor  any  right  of  way  in  the  place  in  question. 
There  had  been  a  road,  it  appears,  for  some  years,  leading 
through  what  is  now  the  plaintiff 's  land — a  more  principal 
road  than  many  others  which  led  from  different  Indian 
houses  into  it — while  the  whole  was  an  Indian  settlement. 
But  still  this  was  a  road  not  always  allowed  to  lie  open  to 
the  public,  but  only  in  the  winter  season,  when  no  damage 
could  accrue  to  the  Indians  living  there  from  its  being 
travelled. 

In  the  summer,  the  Indians,  it  was  proved,  generally 
kept  up  a  fence  across  the  neck,  thereby  enclosing  the  flats 
within  the  bend  of  the  river,  which  were  usually  planted 
with  corn.    The  locus  in  quo  is  within  the  tract  from  which 
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the  public  were  commonly  shut  out  in  the  summer  by  this 
fence.  It  was  sworn  that  it  was  so  enclosed  generally  in 
summer  up  to  the  time  of  this  plaintiff  becoming  the  pro- 
prietor, which  was  five  or  six  years  ago.  He  shut  up  this 
alleged  road,  leaving,  however,  a  road  to  run  parallel  with 
it,  near  the  Ipank  of  the  river,  which  the  government,  in 
laying  out  and  disposing  of  the  land  for  the  benefit  of  the 
Indians,  have  desired  to  substitute  and  establish  as  the 
public  road. 

Reliance  has  been  placed  on  the  I2th  clause  of  the  High- 
way Act,  50  Geo.  III.,  ch.  1,  as  having  the  effect  of  making 
this  a  permanent  road.  That  enacts  that  any  roads  whereon 
public  money  has  been  expended  or  statute  labor  usually 
performed,  or  any  roads  passing  through  the  Indian  landsy 
shall  be  deemed  common  and  public  highways.  But  it 
never  could  have  been  meant  by  that  clause  that  every  bye- 
road  or  short  cut  used  by  the  Indians  across  the  plains  or 
the  flats  was  to  be  established  as  a  permanent  highway, 
even  though  they  should  be  roads  only  left  open  during 
the  winter.  The  meaning  of  that  clause,  I  think,  is,  that 
roads  which,  under  the  provisions  of  that  act  were  to  ac- 
quire the  character  of  legal  highways,  should  have  that 
same  legal  character  where  they  passed  through  Indian 
lands  as  in  other  parts  of  their  course,  although  they  might 
not  be  (as  to  such  portions  of  them)  public  allowances 
made  in  any  original  survey,  nor  had  any  public  money 
been  expended  or  statute  labour  performed  on  them. 

So  long  as  any  portion  of  the  public  lands  has  not  been 
surveyed  or  organized,  and  generally  indeed  as  to  all  lands 
before  they  are  in  great  part  cultivated  and  inclosed,  people 
pass  freely  w^herever  it  suits  their  convenience,  and  great 
inconvenience  and  injustice  would  follow  if  every  such 
temporary  road  must  become  a  permanent  highway.  In- 
tention to  dedicate  and  a  variety  of  circumstances  are  to 
be  considered  in  each  case,  and  any  attempt  or  claim  which 
is  unreasonable  should  be  discountenanced  by  courts  and 
juries. 

•  Per  Cur. — Rule  discharged. 
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Doe  DEM.  Burr  v.  Denison. 

Surrender  of  Lease — Statute  of  Frauds — WJien  lease  can  he  said  to  be  sur- 
rendered by  operation  of  lato. 

The  surrender  of  a  term  must,  under  the  Statute  of  Frauds,  be  in  writing,  signed 
by  \\iepart\j  surrendering,  or  it  must  be  by  act  and  operation  of  law. 

The  giving  up  and  cancelling  the  lease  by  the  tenant,  fhoiigh  not  of  itself  a 
surrender  of  the  term,  is  yet  a  circumstance,  and  a  strong  one,  to  be  considered 
in  connection  with  what  was  done  further  :  Held  per  Cur.,  that  the  subsequent 
conduct  of  the  tenant  in  this  case  (as  mentioned  in  the  judgment  of  the  court) 
must  be  taken  to  be,  on  the  principle  of  estoppel,  an  implied  surrender  of  his 
lease. 

Ejectment  for  lot  No.  3  in  the  5th  concession  of  the 
township  of  York,  west  of  Yonge  Street,  on  the  river  Hum- 
ber,  and  that  part  of  lot  No.  4  in  the  same  concession 
which  lies  on  the  east  side  of  the  old  road  from  Toronto  to 
Weston,  which  formerly  crossed  the  said  lot  No.  4,  nearly 
parallel  with  the  front  of  the  lot. 

On  the  27th  of  November,  1846,  the  defendant  made  a 
lease  to  the  lessor  of  the  plaintiff,  of  the  premises  described 
in  the  consent  rule  in  this  action,  excepting  some  small 
portions  mentioned  in  the  lease,  to  hold  for  twenty-one 
years  from  1st  January,  1847,  at  the  rent  of  301.  per  annum. 

•  After  the  lessor  of  the  plaintiff  had  enjoyed  more  than  a 
year,  a  difference  arose  between  him  and  his  landlord,  the 
defendant,  in  consequence  of  an  alleged  breach  by  him  of 
several  of  the  covenants  in  the  lease,  and  an  action  was 
brought  against  him,  which,  just  before  the  assizes,  was 
compromised.  The  lessor  of  the  plaintiff  agreed  to  sur- 
render his  lease,  which  was  accordingly  given  up  to  this 
defendant,  and  was  cancelled  by  tearing  off  the  signature 
and  seals,  and  the  defendant  thereupon  released  the  action 
which  he  had  brought.  At  this  time,  there  was  a  man 
named  Card  in  possession  of  part  of  lot  4,  which  had  been 
demised  by  the  lease,  and  which  he  stated  himself  to  be 
occupying  as  tenant  to  the  lessor  of  the  plaintiff.  It  was 
agreed  between  the  lessor  of  the  plaintiff  and  the  defendant, 
that  Card  should  receive  from  the  defendant  a  new  lease 
of  the  land  which  he  was  thus  occupying,  and  it  was  upon 
this  understanding  that  the  plaintiff  gave  up  his  lease,  on 
the  back  of  which,  after  it  had  been  cancelled  as  described, 
a  son  of  the  defendant  made  the  following  minute  : — "I 
2  a  VOL.  vm. 


186 


qUEEN's  BENCH,  TRINITY  TERM,  14  VIC. 


do  hereby  agree,  on  the  part  of  Richard  L,  Denison  and 
George  T.  Denison  the  elder,  that  upon  Rowland  Burr 
cancelling  this  lease  and  giving  up  to  George  T.  Denison 
the  water-wheel  of  a  mill  and  a  mill  crank,  and  a  large 
quantity  of  gudgeons,  now  at  the  woollen  mills  on  the  said 
premises,  they  the  said  Richard  L.  Denison  and  George  T. 
Denison,  senior,  will  lease  to  Woodberry  Card  the  water 
privilege,  with  four  acres  of  the  flats  of  lot  No.  3,  to  pro- 
tect the  water  privilege^  and  that  part  of  lot  No.  4  now  let 
by  this  lease  to  Rowland  Burr  for  twenty  years  from  1st 
January  last,  at  a  rent  of  25L  per  annum,  payable  yearly, 
upon  the  terms  and  conditions  of  this  lease ;  the  said 
Woodberry  Card  to  be  bound  to  give  up  the  above  men- 
tioned water-wheel,  mill  crank  and  gudgeons,  at  the  end  of 
the  twenty  years,  in  good  order,  reasonable  use  excepted, 
or  pay  seventy-five  pounds  therefor."  This  was  dated  4th 
May  1848,  and  was  not  under  seal ;  it  was  signed  only  by 
George  Denison  the  younger,  a  son  of  the  defendant;  he 
was  examined  as  a  witness  at  the  trial,  and  proved  the 
above  facts — and  stated  further,  that  Card  came  afterwards 
to  obtain  the  lease  which  the  defendant  had  engaged  to 
give,  and  he  shewed  them  the  draft  of  the  lease  which  he 
had  held  from  the  lessor  of  the  plaintiff  Burr,  from  w^hich 
it  appeared  that  Card's  lease  had  not  included  four  acres 
of  the  flats,  as  the  defendant  had  been  led  to  suppose.  The 
defendant  gave  Card  a  lease  with  which  he  was  satisfied. 
Burr,  the  lessor  of  the  plaintiff,  was  not  then  in  possession, 
but  another  person,  oile  Williams,  who  was  holding  under 
Card,  and  who  was  now  Card's  tenant  under  the  new 
lease.  Upon  these  facts,  a  verdict  was  rendered  by  con- 
sent for  the  defendant,  with  leave  reserved  for  the  plaintiff 
to  move  this  court  that  a  verdict  be  entered  for  him. 

Crooks  obtained  a  rule  on  the  leave  reserved.  He  cited 
6  Ea.  R.  86  ;  12  Ea.  R.  134  ;  9  B.  &  C.  288  ;  1  B.  &  Ad.  847. 

A.  Wilson  shewed  cause.  He  cited  13  M.  &  W.  285 ; 
11  Jurist,  77  ;  12  Jurist,  450. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  gave  no  evidence  at  the  trial,  beyond  the 
production  and  proof  of  the  lease  which  had  been  made 
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to  him  ;  and  he  has  filed  no  affidavits,  in  order  to  place 
new  facts  before  the  court,  or  to  controvert  what  was  proved 
by  the  defendant  upon  the  trial,  upon  the  cross-examination 
of  the  plaintiff's  own  witness.  We  should  take  the  case, 
therefore,  to  be  as  this  witness  stated  it  to  be,  who  was 
conversant  with  all  the  particulars  of  the  transaction,  and 
who  appeared  to  be  acting  with  the  concurrence  of  both 
the  plaintiff  and  the  defendant,  in  settling  the  disputes 
which  had  arisen  between  them  in  consequence  of  the 
lease  which  the  latter  had  made  to  the  former. 

According  to  the  evidence  given  by  that  witness  (Mr. 
George  Denison),  there  is  no  doubt  what  the  ends  of  justice 
require  in  this  case  ;  and  it  should  be  our  endeavor  to  carry 
them  into  effect,  if  Mr,  George  Denison  had  taken  the 
precaution  to  make  Mr.  Burr  an  executing  party  to  the 
written  memorandum  endorsed  on  the  surrendered  instru- 
ment, there  would  have  been  no  difficulty  in  the  case.  He 
seems  to  have  forgotten  at  the  time  what  the  Statute  of 
Frauds  prescribed  respecting  the  surrender  of  terms,  and 
he  took  no  notQ  in  writing  from  Burr  that  he  surrendered 
^  his  term,  seeming  to  suppose  that  the  actual  giving  up  of 
the  lease  itself,  and  its  subsequent  cancellation,  would  have 
clearly  the  elfect  of  putting  an  end  to  the  term.  The  Sta- 
tute of  Frauds,  29  Car.  II.  ch.  3,  sec.  3,  provides,  that  no 
leases,  estates  or  contracts,  either  of  freehold  or  terms  of 
years,  of,  in  or  to  any  lands,  &c.,  shall  be  assigned,  granted 
or  surrendered^  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  assigning,  granting  or  surrendering 
the  same^  or  their  agents  thereunto  lawfully  authorised  by 
writing,  or  by  act  and  operation  of  law. 

Now,  the  lessor  of  the  plaintiff  claims  the  residue  of  a 
term  of  21  years  in  the  premises  in  question  in  this  action, 
by  demise  made  to  him  by  the  defendant,  under  his  seal. 
It  was  proved  that  such  a  lease  was  made  in  1846,  and  it 
was  not  shewn  that  it  had  been  surrendered  by  any  deed 
or  note  in  writing  signed  by  the  lessor  Burr,  or  by  any 
agent  of  his,  authorised  by  writing  to  make  such  deed  or 
note  in  writing. 

The  question  then  is,  can  we  say  that  the  term  has  been 
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surrendered  by  act  and  operation  of  law.  In  the  sense  in 
which,  probably,  the  franner  of  this  statute  used  these  words, 
it  has  not  been  surrendered  ;  for  I  think  it  likely  that  nothing 
less  was  meant  by  them  than  what,  on  certain  principles 
peculiar  to  the  law  of  real  property,  would  be  held  by  a 
conveyancer  to  have  worked  a  surrender  of  the  term. 

But  the  courts  soon  felt  it  necessary  to  give  those  words 
a  greater  latitude  of  construction,  in  order  to  avoid  very 
hard  and  unjust  consequences,  and  to  prevent  the  necessity 
of  parties  resorting  to  equity  on  grounds  so  plain  that  it 
would  seem  a  great  reproach  to  the  law  if  such  a  necessity 
must  be  admitted  to  exist.  Many  cases  have,  in  conse- 
quence, been  determined  upon  the  principle  of  the  appli- 
cation of  estoppels  m  pais^  by  the  court  holding  that  the 
lessee  has  impliedly  surrendered  his  term,  when  he  has 
clearly  so  acted  that  he  should  be  held  precluded  by  his 
conduct  from  setting  it  up  as  subsisting.  It  would  seem 
at  first  sight,  that  the  lessee  deliberately  giving  up  his  lease 
to  be  cancelled,  and  assenting  to  its  actual  cancellation — 
and  that,  too,  for  a  valid  consideration — might  have  been 
held  to  be  a  surrender  of  the  term  ;  but  there  is  express 
authority  against  that,  and  we  must  hold  it  to  be  insufficient. 

The  case  turns  on  the  effect  of  the  lessee's  conduct,  taken 
as  a  whole — in  other  words,  whether  we  should  be  warranted 
in  holding  that  what  has  been  done  in  this  case  amounts 
to  a  surrender  in  law,  on  the  principle  of  estoppel,  for  I 
conceive  it  is  upon  that  it  must  rest. 

It  is  remarked  by  a  late  writer — I  refer  to  2  Smith's 
leading  cases  460  (note) — "that  the  courts  have  been  for 
some  time  favorable  to  the  utility  of  the  doctrine  of  estoppel ; 
hostile  to  its  technicality.  Perceiving  how  essential  it  is 
to  the  quick  and  easy  transaction  of  business,  that  one  man 
should  be  able  to  put  faith  in  the  conduct  and  representa- 
tions of  his  feliow,  they  have  inclined  to  hold  such  conduct 
and  representations  binding  in  cases  where  a  mischief  or 
injustic^\ would  be  caused  by  treating  their  effect  as  revo- 
cable. At  the  same  time,  they  have  been  unwilling  to 
allow  men  to  be  entrapped  by  formal  statements  and  ad- 
missions, which  were  perhaps  looked  upon  as  unimportant 
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when  made,  and  by  which  no  one  ever  was  deceived  or 
induced  to  alter  his  position.  Such  estoppels  are  still,  as 
formerly,  considered  odious." 

The  tendency  of  the  modern  decisions  is,  no  doubt,  such 
as  is  here  described,  and  the  cases  of  Stone  v.  Whitey,  2 
Stark,  C.  ;  Thomas  v.  Cook,  2  B.  &  Al.  119;  Phipps  v. 
Sculthorpe,  1  B.  &  Al.  50  ;  Walker  v.  Richardson,  2  M.  & 
W.  882,  are  instances  of  the  disposition  to  act  upon  this 
principle  in  determining  what  conduct  of  the  parties  shall 
be  held  to  amount  to  a  surrender  in  law  of  a  term. 

In  the  case  of  Lynn  &  Reed,  13  M.  &  W.  285,  an  elabo- 
rate judgment  is  given  by  Parke,  B.,  in  the  name  of  the 
court,  the  effect  of  which  was  to  question  the  soundness  of 
the  decisions  in  Thomas  v.  Cook ;  and  his  lordship  seemed 
sensible  that  the  strict  construction  which  in  Lynn  &  Read 
he  was  disposed  to  put  upon  this  provision  of  the  Statute 
of  Frauds,  was  hardly  to  be  reconciled  to  his  own  judg- 
ment in  the  earlier  case  of  Walker  v.  Richardson. 

In  the  latest  case  upon  this  subject — Nickells  v.  Ather- 
stone,  10  Q.  B.  Rep.  944 — the  Court  of  Queen's  Bench, 
though  they  approved  of  the  judgment  actually  given  in 
Lynn  v.  Reed,  as  applied  to  the  facts  of  that  case,  upon 
mature  consideration,  adhered  to  the  doctrine  upheld  in  the 
preceding  cases,  which  had  been  impugned  by  observations 
made  in  Lynn  v.  Reed.  The  judgment  of  Lord  Denman, 
delivered  in  this  last  case  of  Nickells  v.  Atherstone,  appears 
to  us  to  take  the  more  just,  as  well  as  the  more  liberal  ground 
in  the  construction  put  upon  the  statute,  and  to  be  well  borne 
out  by  previous  decisions,  which  it  is  by  no  means  desirable 
to  unsettle. 

It  seems  to  us  also,  that  to  warrant  us  in  maintaining 
the  verdict,  which  in  the  case  now  before  us  has  been  given 
for  the  defendant,  the  giving  up  and  cancelling  of  the  lease, 
though  not  of  itself  upon  the  facts  a  surrender  of  the  term, 
is  yet  a  circumstance,  and  a  strong  one,  to  be  considered 
in  connection  with  what  was  done  further.  It  is  proved, 
and  not  denied  or  attempted  to  be  controverted,  that  the 
tenant  in  this  case  being  sued  on  covenants  in  his  lease, 
and  having  suffered  judgment  by  default,  and  being  as  it 
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would  appear  without  a  defence,  did  in  point  of  fact  con- 
sent to  give  up  all  his  interest  in  the  premises  on  obtaining 
a  release  from  the  action. 

If,  by  any  failure  on  the  plaintiffs  part,  he  had  not  ac- 
tually received  the  advantage  of  this  release,  that  might 
have  prevented  his  subsequent  conduct  from  being  taken 
against  him  as  a  surrender ;  but  it  is  not  pretended  that  he 
was  not  fully  relieved  from  the  action.  Then  he  gives  up 
his  sealed  lease  to  be  cancelled,  and  it  is  cancelled  ;  but  as 
he  could  not  give  up  entire  possession  of  all  the  premises 
he  had  held,  because  he  had  let  one  Card  into  possession 
of  a  part  of  it,  upon  some  agreement,  he  stipulates  that 
Card  shall  be  protected  in  his  interest,  by  receiving  from 
the  landlord  what  he  had  assured  to  him,  or  rather  what  he 
represented  himself  to  have  assured  to  him.  In  consequence 
of  this  arrangement,  the  plaintiff  Burr  retires  from  all  pos- 
session of  the  premises,  and  the  defendant  makes  a  new 
formal  lease  to  Card,  for  a  term  of  years,  of  what  he  found 
had  been  let  or  agreed  to  be  let  to  him  by  Burr,  not  inclu- 
ding in  that  lease  Jour  acres  of  the  flats  which  his  agent 
had  agreed  Card  should  be  confirmed  in,  under  the  impres- 
sion derived  from  Burr's  statement  that  Card  was  actually 
holding  those  four  acres  under  him — together  with  the  build- 
ings and  the  land  which  he  really  did  hold.  Card  was  con- 
tent to  take  the  lease  of  all  that  he  had  held  or  expected  to 
hold,  and  now  enjoys  under  this  demise,  binding  equally 
upon  his  landlord  and  himself  the  most  valuable  portion, 
it  appears,  of  this  property. 

Mr.  Denison  could  not  have  made  the  lease  to  Card 
which  he  had  done,  with  the  assent  of  Mr.  Burr,  so  long  as 
the  term  was  still  subsisting  in  Burr  ;  and  there  is  therefore 
the  same  inference  arising  in  this  case,  as  in  those  which 
have  been  cited — that  the  making  the  second  lease  with  the 
assent  of  the  first  lessee,  was,  by  operation  of  law,  a  sur- 
render of  the  first ;  and  this  is  strengthened  in  the  present 
case  by  the  actual  giving  up  of  the  first  lease,  which  sup- 
plies very  forcible  evidence  of  such  assent  to  the  new  lease, 
and  also  by  the  fact  that  the  conduct  of  Burr  was  something 
more  than  assent ;  the  new  lease  was,  in  truth,  upon  a  sti- 
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pulation  with  him,  and  in  order  to  protect  his  sub-tenant, 
and,  as  we  may  assume,  to  protect  himself  from  any  claim 
which  Card  might  otherwise  have  had  upon  him.  As  to 
the  four  acres  not  being  included  in  the  lease  to  Card,  it  is 
not  denied,  and  was  not  disputed  at  the  trial  that  Card  was 
satisfied  it  should  not  be  included,  having  no  claim  to  it. 
Mr.  Burr  was  not  in  the  arrangement  pretending  to  reserve 
it  for  himself. 

Nothing  appears  to  have  been  done  in  this  respect  con- 
trary to  good  faith,  and  we  can  no  more  look  upon  the  first 
term  as  subsisting  in  regard  to  that  small  piece,  than  in 
regard  to  the  other  premises  demised,  and  in  this  action 
the  plaintiff  is  setting  up  the  lease  as  still  giving  him  an 
interest  in  the  whole. 

We  ought,  I  think,  to  treat  that  question,  as  submitted  to 
us  in  regard  to  the  first  lease,  generally — whether  the  term 
created  by  it  still  subsists  or  not ;  for  I  do  not  find  that  at 
the  trial  the  learned  judge  was  desired  to  draw  any  distinc- 
tion as  to  the  plaintiff's  right  to  recover  for  the  four  acres 
alone,  if  it  would  have  been  proper,  under  the  facts  proved, 
to  take  that  distinction. 

Per  Cur. — Rule  discharged. 


Brennan  v.  Servis. 

Covenant  for  title — Costs  plaintiff  put  to  in  being  ejected — Right  to  these 
in  damages^ 

In  an  action  of  covenant  for  title — breach,  that  the  defendant  had  no  title  and  no 
right  to  convey,  charging  eviction  and  claiming  damages  for  cosls  incurred  by 
the  plaintiff  in  his  defence  against  a  person  having  paramount  title  :  Held  per 
Cur.,  that  the  plaintiff"  was  entitled  to  recover  the  costs  he  had  been  obliged  to 
pay  in  defending  himself  in  the  suit  of  ejectment  under  vi^hich  he  bad  been 
dispossessed. 

Action  on  covenant  for  title.  Breach — that  the  defendant 
had  no  title  and  no  right  to  convey,  charging  eviction  and 
claiming  damages  by  reason  of  improvements  made  by  the 
plaintiff,  and  of  costs  incurred  in  his  defence  against  a  pei- 
son  having  paramount  title. 

Judgment  by  nil  decit. 

Damages  assessed  at  47Z.  17s.  6(/. 
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The  consideration  paid  by  the  plaintiff  to  the  defendant 
for  the  land,  in  1834,  was  25/.,  which,  with  interest, 
amounted  at  the  time  of  the  trial  to  the  amount  for  which 
the  verdict  was  taken.  But  the  plaintiff  claimed,  in  addi- 
tion, the  amount  of  costs  of  the  ejectment  under  which  he 
was  dispossessed,  amounting  to  41L  Is.  2d. ;  interest  on 
this,  1/.  Ss.  Sd. ;  charge  for  writ  and  sheriff's  fees  which  he 
was  obliged  to  pay,  II.  iSs.  9d. ;  and  the  costs  paid  by  him 
to  his  own  attorney.  111.  10s.  lid. ;  total,  611.  I4s.  Id. 

The  learned  judge,  at  the  trial,  doubted  of  the  propriety 
of  allowing  a  recovery  in  respect  of  these  items,  and  re- 
served leave  to  the  plaintiff  to  move  to  add  this  amount,  or 
any  part  thereof,  to  the  verdict,  if  the  court  should  think 
him  entitled.  And  held  per  Cur..,  that  the  costs  should 
have  been  allowed — Smith  v.  Compton  and  others,  3  B.  & 
Ad.  407,  being  in  point. 

Postea  to  plaintiff  for  the  whole  amount,  including  costs. 
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Present — The  Hon.  J.  B.  Robinson,  C.  J. 

"  Mr.  Justice  Draper. 
"        Mr.  Justice  Burns. 


Ferrie  v.  Jones  and  others.  Executors  of  Hon. 
Charles  Jones,  deceased. 

Books  of  agent  of  public  company — How  far  admissible  in  evidence  to  charge  surety 
on  his  bond  for  defalcation  of  agent,  agent  being  alive. 

Held  per  Cur.,  (Robinson,  C.  J.,  dissentiente,)  that  the  books  of  the  agent  or 
clerk  of  a  public  company,  during  his  life  time,  are  not  good  evidence  against 
his  surety  sued  on  his  bond  for  a  deficiency  in  the  agents  accounts. 

Debt  on  bond. 

The  plaintiff  sued  as  Chairman  of  the  Committee  of  the 
Canada  Inland  Forwarding  and  Insurance  Company,  un- 
der authority  of  our  statute  7  Vic,  on  a  bond  made  by  the 
testator  on  the  30th  of  April  1833,  in  2000Z.  penalty,  with 
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a  condition  that  one  William  Whiting  should  faithfully  dis- 
charge his  duty  as  agent  of  the  said  company,  and  should 
properly  apply  all  such  monies  as  should  come  into  his 
hands  as  such  agent,  and  render  a  just  account  of  the  same 
when  requested,  according  to  the  deed  of  association  of  the 
said  company. 

The  plaintiff  averred  that  Whiting  entered  on  the  duties 
of  his  office  on  the  day  of  making  the  bond,  and  continued 
therein  for  a  long  time — viz.,  two  years  ;  that  he  had  cus- 
tody of  all  the  books,  accounts,  bills,  notes,  monies,  &c.,  of 
the  company  at  Montreal,  and  that  between  the  1st  of  May 
1833,  and  the  30th  of  April  1835,  and  during  the  lifetime 
of  the  testator,  he  received,  as  such  agent,  divers  monies  of 
the  company — viz.,  2000/.,  for  and  on  their  account,  yet 
that  he  did  not  truly  apply  the  same  or  render  a  just  and 
true  account  of  the  same,  as  required  by  the  condition, 
although  requested  by  the  plaintiff — viz.,  on  the  day  and 
year  last  aforesaid ;  but,  on  the  contrary,  before  the  9th  of 
December  1843  converted  the  monies  to  his  own  use  ;  and 
concluded  that  neither  the  testator  in  his  lifetime,  nor  his 
executors  since  his  death,  have  paid  the  same. 

Pleas — 1st,  that  Whiting  did  not  receive,  as  such  agent, 
the  sums  of  money  in  the  said  plea  mentioned,  or  any  part 
thereof. 

2nd,  That  Whiting  did  truly  and  honestly  apply  all  the 
monies  which  came  into  his  hands  as  such  agent,  and  did 
render  a  just  and  true  account  of  the  same  according  to  the 
condition  of  the  bond. 

3rd,  Non  est  factum. 

4th,  After  setting  out  the  bond  and  condition  on  oyer,  the 
defendant  pleaded  as  to  lOOOZ.,  half  the  penalty,  "  the  defen- 
dants say  that  the  writing  obligatory  and  condition  thereof 
were  executed  by  the  testator  at  Montreal,  in  Lower  Canada, 
and  by  Horatio  Gates,  as  sureties  for  the  said  Whiting,  and 
that  by  the  law  of  Lower  Canada  any  person  making  any 
bond  with  another  person,  as  sureties  for  the  acts  of  a  third 
person,  is  liable  only  for  one-half  of  the  penalty  in  such 
bond  mentioned." 

The  plaintiff  joined  issue  on  1st,  2nd  and  3rd  pleas,  and 
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traversed  the  allegation  as  to  the  law  of  Lower  Canada  in 
the  4th  plea. 

At  the  trial,  it  was  proved  that  Mr.  Whiting,  in  1833, 
soon  after  the  making  of  the  bond,  entered  on  the  discharge 
of  his  duties  as  agent  for  the  Company  at  Montreal,  where 
he  had  the  entire  management  of  the  affairs  of  the  company ; 
that  he  continued  in  the  office  through  1833,  and  till  August 
1834,  when  the  company  became  dissatisfied  on  account  of 
some  deficiencies  of  money,  and  the  chairman  and  a  clerk 
of  the  company  took  the  control.  It  was  proved  very  clearly 
that  he  must  have  received  monies  to  a  large  amount.  The 
chairman  of  the  company  brought  an  action  against  him  for 
his  deficiencies,  and  a  reference  to  arbitration  took  place. 
Three  merchants,  as  referees,  undertook  the  examination 
of  his  accounts ;  Mr.  Whiting  laid  his  accounts  before  them, 
his  clerks  were  examined,  and  he  himself  frequently  at- 
tended the  arbitration.  The  result  of  this  examination  was 
that  the  arbitrators  found  2128Z.  lOs.  lid.  due  by  Whiting 
to  the  Company  as  a  cash  deficiency,  exclusive  of  any 
charge  of  interest.    This  was  in  May  1838. 

The  witness  who  proved  this  was  one  of  the  arbitrators ; 
and  besides  this  evidence  of  the  result  of  an  examination  of 
Mr.  Whiting's  accounts  at  the  arbitration,  he  proved  one 
payment  of  money  made  by  himself  into  Whiting's  hands 
for  the  company  and  not  accounted  for,  of  294/.  13^.  3c?. 
About  the  proof  of  this  there  could  be  no  dispute  ;  but  it 
was  objected  that,  as  to  anything  besides,  the  evidence  was 
inadmissible  and  insufficient  to  charge  the  surety  ;  that  the 
data  on  which  the  arbitrators  arrived  at  their  conclusion 
must  be  shewn  ;  that  any  admissions  of  Whiting,  either  by 
his  conduct,  or  verbal  statements,  or  entries  in  his  accounts 
were  not  legal  evidence  to  charge  his  surety,  because 
Whiting  is  still  living,  though  resident  in  a  foreign  country, 
somewhere  in  the  United  States  of  America.  The  arbitra- 
tor (who  was  himself  managing  agent  for  the  company  at 
another  place)  swore  further,  that  the  arbitrators  and  a 
book-keeper  employed  by  them  had  Mr.  Whiting^s  cash 
books  and  ledgers  before  them  and  that  the  sum  of  2128Z. 
10s.  lid,  was  the  sum  that  appeared  to  be  due  by  him,  for 
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cash  received  above  what  he  had  disbursed,  according  to 
the  books  which  he  laid  before  the  arbitrators,  and  which 
were  in  fact  the  books  of  the  company  kept  by  him  as  their 
agent.  The  submission  to  the  arbitration  was  by  rule  of 
court  in  a  cause  pending.  The  arbitrator  swore  that  he 
believed  they  investigated  ail  the  accounts ;  that  the  sure- 
ties were  aware  of  the  arbitration ;  that  the  testator,  one  of 
the  sureties,  frequently  spoke  to  him  about  the  matter  after 
their  award  was  made  ;  that  an  award  was  made  and 
signed,  which  however  was  not  produced  on  the  trial,  but 
only  the  minutes  of  the  proceedings  of  the  arbitrators  and 
of  the  result. 

A  witness  was  called  who  had  been  clerk  in  the  office 
under  Whiting.  He  swore  that  Whiting  had  control  of  the 
cash  book  which  the  witness  kept  under  his  direction — the 
account  in  the  bank  being  kept  in  Whiting's  name,  and  the 
money  drawn  out  on  his  cheques.  This  clerk  swore,  that 
when  the  chairman  and  he  took  the  management,  and  when 
Mr.  Whiting's  agency  ceased,  there  was  an  apparent  deficit 
of  cash,  as  shewn  by  the  books,  of  1045/.  lis.  6c?. ;  and  that 
he  had  no  doubt  there  was  that  deficiency  after  all  charges 
made  against  it.  Mr.  Whiting,  after  leaving  the  office, 
made  up  an  account  by  which  he  admitted  a  deficiency,  on 
the  31st  of  March  1835,  of  816/.  2s.  Id. 

It  was  proved  to  be  the  law  of  Lower  Canada,  as  pleaded 
in  the  defendant's  fourth  plea,  that  in  case  of  a  joint  bond 
by  two  in  a  certain  penalty,  a  moiety  only  of  the  damage 
proved  can  be  recovered  against  each. 

The  jury  were  allovv^ed  to  take  out  with  them  the  books 
and  accounts  produced.  The  learned  judge  considered  the 
evidence  of  Mr.  Morris,  the  arbitrator,  admissible ;  and 
thought,  that  even  restricting  the  testator's  liability  as  surety 
to  one  half  of  the  deficiency,  it  would  seem  to  establish  a 
claim  to  at  least  lOOOZ.  The  jury  gave  a  verdict  for  that 
sum,  founding  it,  as  they  said,  in  part  on  the  testimony  of 
Mr.  Morris. 

Verdict  for  the  plaintiff"  on  the  1st,  2nd  and  3rd  issues, 
and  damages  assessed  on  the  breach  at  lOOOZ. ;  for  the  de- 
fendant on  the  4th  issue. 
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Cameron,  Q.  C,  obtained  a  rule  for  a  new  trial  on  the 
ground  of  misdirection,  and  for  the  admission  of  improper 
evidence.  He  cited  5  Esp.  C.  2G  ;  1  Stark.  192  ;  2  Campb. 
92;  5  Bing.  N.  C.  381. 

Vankoughnet  shewed  cause.  He  cited  3  B.  &  B.  132  ; 
8  B.  &  C.  556  ;  10  B.  &  C.  317  ;  1 1  C.  &  F.  85  ;  8  Jurist, 
667 ;  16  M.  &  W.  321  ;  8  Q.  B.  R.  174  ;  6  M.  &  Gr.  261  ; 
2  Q.  B.  R.  203  ;  Stark.  Ev.  1  vol.  69. 

Robinson,  C.  J. — Unless  it  should  appear  clear  to  us  that 
the  evidence  legally  given  in  this  case  was  insufficient  to 
support  the  verdict,  or  that  illegal  evidence  important  to 
the  plaintiff's  case  was  improperly  admitted,  we  ought  not 
to  make  this  rule  absolute — for  it  is  a  strong  circumstance 
in  favor  of  the  plauitilf  that  the  surety  was  aware  of  the 
defalcation  imputed  to  the  principal,  and  of  the  investiga- 
tions which  were  going  on  openly  upon  the  production  of 
his  accounts,  in  order  to  ascertain  the  amount  for  which  he 
was  accountable.    He  was  deeply  interested  in  what  might 
be  the  result  of  the  investigation,  and  had  the  opportunity 
of  watching  it  while  in  progress,  if  he  thought  it  necessary 
for  his  protection.    It  was  sworn  further,  by  Mr.  Morris, 
that  after  the  award  was  made,  the  surety  (Mr.  Jones)  fre- 
quently spoke  to  him  about  it.    If  Mr.  Morris  had  been 
pressed,  he  could  probably  have  stated  whether  Mr.  Jones 
expressed  any  doubt  as  to  the  justice  of  the  award,  or 
whether  he  appeared  to  acquiesce  in  it.    And  his  answers 
to  such  inquiries  might  have  brought  the  case  within  the 
principle  on  which  Ward  v.  Sufiield  was  decided,  5  Bing. 
N.  C.  381.    The  evidence  actually  given,  however,  would 
not  seem  to  have  warranted  a  verdict  for  the  plaintiff  on 
that  ground.    Bui,  in  my  opinion,  the  books  kept  by  Mr. 
Whiting  were  admissible  in  evidence  against  his  surety, 
and  being  admitted  they  shewed  a  right  to  recover  for  at 
least  the  amount  of  the  verdict.    The  only  ground  for  doubt 
is  from  the  fact  that  Mr.  Whiting,  the  agent  or  clerk  of  the 
company  for  whom  Mr.  Jones  was  bound  as  surety,  is  still 
living,  and  therefore,  as  the  defendants  contend,  ought  to 
have  been  produced.    If  that  were  clear  under  the  circum- 
stances of  this  case,  then  I  assume  that  his  residing  in  a 
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foreign  country  would  not  dispense  with  the  necessity  for 
obtaining  his  evidence  ;  for  that  point  seems  clear. 

I  think  it  results,  from  a  fair  consideration  of  the  cases  of 
Gross  V.  Watlington,  reported  in  3  Br.  &  Bing.  322,  and  in 
6  Moore  355 ;  and  Whitnash  v.  George  et  al.,  reported  in  8 
B.  &  C.  556,  and  in  3  My.  &  Ry.  42 ;  and  Middleton  v.. 
Melton,  10  B.  &  C.  317 ;  that  the  books  kept  by  Mr.  Whit- 
ing were  properly  admitted,  and  were  evidence  against  the 
surety,  and  conclusive  evidence  till  controverted.  It  is  true 
that  in  all  those  cases  the  principal  was  dead,  and  could 
not  therefore  be  examined  ;  and  treating  his  accounts, 
containing  entries  made  by  him  charging  himself,  as  ad- 
missions, they  were  the  admissions  of  a  deceased  person. 
There  is  not  that  ingredient  in  the  present  question. 

But  I  do  not  take  any  of  the  three  cases  to  have  been 
decided  on  that  ground.  In  Goss  v.  Wallington,  which  is 
the  case  most  closely  resembling  the  present,  Watts,  a  col- 
lector of  rates,  for  whom  the  defendant  was  surety,  had,  in 
the  public  books  kept  by  him,  charged  himself  with  certain 
sums  as  received  by  him,  and  these  books  were  received  as 
evidence  in  the  action  against  the  surety.  Watts  was  dead, 
and  on  his  decease  the  books  had  been  handed  over  to  his 
successor.  Dallas,  C.  J.,  did  not  found  his  judgment  on 
the  circamstance  that  Wntts  was  dead.  He  said,  "Watts 
had  bound  himself  for  the  due  delivery  over  to  his  successor 
of  these  books  as  public  books ;  and  by  the  delivering 
them  over  to  his  successor,  with  payments  marked  in  them, 
they  thereby  becaine  evidence  against  him;  and  that  the 
marks  made  by  Watts,  ticking  off  the  persons  assessed,  are, 
as  an  entry  in  a  public  book,  evidence  against  the  sureties." 

In  the  case  before  us,  Mr.  Whiting,  being  still  living  and 
charged  with  deficiencies,  produced  the  books  himself, 
which  makes  the  case  stronger,  I  consider  these  books 
public  books.  The  corporation  is  one  created  by  the  legis- 
lature for  a  purpose  beneficial  to  the  public  ;  the  act  is  a 
public  one ;  the  agent  was  appointed  under  its  express 
authority ;  and  accounts  of  the  affairs  of  the  company  are 
required  to  be  annually  laid  before  the  legislature.  The 
surety  bound  himself  that  Whiting  should  faithfully  dis- 
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charge  his  duty,  and  should  render  a  just  account  of  all 
monies  which  should  come  into  his  hands  as  such  agent 
when  required,  and  that  he  should  properly  apply  all  monies 
received  by  him.  The  breaches  in  this  declaration  are,  that 
he  received  divers  large  sums  of  money  and  did  not  truly 
apply  them;  and  that  he  did  not  render  a  just  and  true 
account  of  the  monies  received  by  him.  What  was  said  by 
the  court  in  Whitnash  v.  George,  applies  more  strongly 
here.  Either  those  accounts  so  deliberately  rendered  by 
him  to  his  employers  on  giving  up  his  trust,  and  after  hi& 
conduct  had  been  questioned,  were  true  accounts  or  were 
not — if  they  were  true,  they  shewed  that  he  was  indebted 
to  the  company  in  a  certain  large  sum ;  if  they  were  not 
true  accounts,  then  he  had  failed  to  render  such  accounts 
as  his  surety  engaged  he  should  render. 

That  class  of  cases  does  not  apply  in  which  goods  had 
been  furnished  to  one  person  on  the  guarantee  of  another, 
and  in  which  it.  has  been  held  that  the  sale  and  delivery  of 
the  goods  in  an  action  against  the  guarantee  cannot  be 
proved  by  admissions  of  the  principal,  but  must  be  proved 
as  in  other  cases.  There  is  no  hardship  in  this,  because 
there  is  no  reason  why  the  vendor  should  not  be  prepared 
to  prove  the  sales  made  by  himself  in  such  a  case,  as  well 
as  in  others.  But  here  the  managing  agent  of  this  company 
is  placed  in  a  situation  of  trust  and  confidence,  where  every 
thing  is  managed  by  himself  and  known  to  himself;  he 
represents  the  company,  which  takes  such  accounts  as  he 
renders  them,  and  his  admissions  of  payments  are  binding 
on  them,  and  preclude  their  recovery  against  the  parties 
whom  he  has  credited  in  account. 

In  many  cases,  as  for  instance  the  case  of  a  ferryman  or 
tollkeeper,  where  money  is  paid  at  the  time  and  no  charges 
made  against  any  one,  if  the  accounts  kept  by  the  party  of 
the  amounts  collected  by  him  were  not  to  be  admitted  as 
evidence  against  a  surety  who  has  become  bound  for  his 
faithful  performance  of  the  duty,  and  for  his  duly  account- 
ing, there  would  be  little  use  in  taking  security. 

I  have  found  no  express  dictum  or  decision  that,  in  a 
case  like  the  present,  the  books  of  the  principal,  by  which 
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I  mean  not  mere  private  memoranda  or  entries  for  his  own 
use,  but  his  official  accounts  as  between  him  and  his  em- 
ployers, would  be  evidence  against  his  surety  while  he  is 
living ;  but  that  is  fairly,  I  think,  to  be  deduced  from  the 
cases  I  have  cited,  and  the  grounds  on  which  they  were 
stated  to  be  determined,  although  in  each  of  those  cases 
the  fact  happened  to  be  that  the  principal  was  dead.  The 
contrary  decision  would  be  so  unreasonable  that  I  could 
never  reconcile  myself  to  it,  though  I  should  probably  feel 
myself  bound  to  adhere  to  it  if  the  principle  seemed  to  be 
clearly  settled  ;  but  before  I  can  so  decide  I  must  see  express 
authority  to  that  effect. 

An  officer  of  a  public  company  is  charged  with  deficiencies 
and  being  called  upon  produces  his  accounts,  which  shew 
a  large  amount  of  money  received  for  which  he  has  not 
accounted,  and  in  consequence  he  is  dismissed.  The  surety, 
who  was  bound  that  he  vv^ould  truly  and  faithfully  account 
and  pay  over,  is  called  upon  to  make  good  the  deficiency 
thus  acknowledged  by  his  principal,  by  his  accounts  pub- 
licly rendered.  It  is  contended  that  the  principal  must  be 
called  to  prove  those  deficiencies  on  oath.  If  he  should  be 
called  and  should  swear  that  he  had  received  nothing, 
which  should  be  credited,  his  own  accounts  kept  while  in 
office  charging  himself  and  discharging  the  company's 
debtors,  or  his  evidence  after  he  had  been  dismissed  de- 
claring that  those  entries  were  false  ?  I  consider  that  his 
accounts  were  properly  received  in  evidence,  though  I  can- 
not but  feel  that  the  point  is  left  upon  unsatisfactory  ground. 

Draper,  J. — The  general  rule  of  evidence  is  thus  clearly 
laid  down  by  Parke,  J.,  in  Middleton  v.  Melton,  "  that  fact 
must  be  proved  by  testimony  on  oath."  He  next  states  an 
exception  to  this  rule — viz.,  "  that  an  admission  of  a  fact 
made  by  a  deceased  person,  which  is  against  the  pecuniary 
interest,  or  rather  interest  of  a  pecuniary  nature — Davis  v. 
Lloyd,  1  C.  &  K.  276  ;  and  the  Sussex  Peerage  case,  11  CL 
&  Fin. — of  the  party  making  it  at  the  time,  is  evidence  of 
that  fact  as  between  third  persons."  And  then  referring  to 
the  case  of  Goss  v.  Watlington,  and  Whitnash  v.  George, 
he  remarked  that  the  entries  were  held  admissible  upon  the 
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ground  that  they  were  made  in  books  which  it  was  the 
duty  of  the  principal  to  keep,  and  for  the  performance  of 
which  duty  the  defendant  had  become  bound.  "But,"  he 
adds,  "I  think  those  decisions  may  be  supported  on  the 
more  general  principle,  that  an  entry  made  by  a  party  cog- 
nizant of  a  fact  and  having  no  interest  to  make  a  false  entry 
whereby  he  charges  himself  with  the  receipt  of  a  sum  of 
money,  is  evidence  of  the  fact  of  the  receipt  of  such  money." 

This  lattter  observation  clearly  involves  the  assumption 
of  the  death  of  the  party,  before  entries  made  by  him  would 
be  evidence  ;  and,  in  each  of  these  cases,  the  admissibility 
of  such  entries  was  denied  on  the  part  of  the  defendants, 
though  their  principal  was  dead,  and  that  fact  is  referred 
to  by  the  court,  in  giving  judgment,  as  one  of  the  grounds 
rested  upon,  which  appears  to  me  conclusive  that  it  was 
not  then  taken  to  be  law  that  such  entries  would  have  been 
admissible  if  the  principal  were  living. 

For  if  the  rule  had  been,  that  the  entries  of  a  principal, 
made  in  the  regular  course  of  his  employment  and  duty, 
were,  during  his  lifetime,  evidence  to  charge  his  surety,  it 
surely  would  not  have  been  contended  that  they  ceased  to  be 
evidence  by  reason  of  his  death,  nor  would  the  court  have 
referred  to  his  death  as  having  any  hearing  upon  the  ques- 
tion of  the  admissibility  of  such  entries. 

In  a  note  to  Phillips  on  Evidence,  8th  ed.,  p.  411,  and 
also  in  the  text  in  page  311  of  the  same  work,  these  cases 
are  cited  as  authorities  for  the  position,  that  the  entries  of 
deceased  principals  are  evidence  against  their  sureties  ;  and 
in  the  note  referred  to,  it  is  said  that  Mr.  Baron  Bayley  held 
that  a  written  admission  of  sums  received  by  a  clerk  was 
not  evidence  against  a  surety  in  an  action  brought  by  the 
master  upon  a  bond  of  indemnity. 

The  only  case  I  have  met  with  which  throws  a  doubt 
upon  this  is  McGahey  v.  Alston,  2  M.  &  W.  206,  in  which, 
in  a  joint  action  against  principal  and  surety,  the  accounts 
of  the  principal  had  been  received  in  evidence,  as  was  said 
to  charge  the  surety,  and  a  rule  to  shew  cause  was  granted 
on  this  point ;  but,  on  reading  the  report  of  the  trial,  it  ap- 
peared other  evidence  was  given,  and  so  the  point  was  not 
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discussed,  though  the  observations  of  Parke,  B.,  might  lead 
to  a  supposition  that  he  did  not  consider  the  previous  de- 
cisions to  rest  upon  the  death  of  the  principal. 

Up  to  this  case,  it  appears  to  me  the  leaning  of  the  au- 
thorities is  decidedly  against  the  admission  of  the  evidence, 
and  I  do  not  find  any  decision  since  this  case  strengthening 
the  doubt  which  is  thereby  suggested,  and  sufficient  to 
warrant  an  entire  departure  from  the  general  rule,  that  a 
surety  has  a  right  that  the  defaults  of  the  principal  with 
which  he  is  charged  shall  be  proved  upon  oath,  though  not 
necessarily  by  his  oath,  for  other  witnesses  may  give  the 
necessary  proof. 

In  the  absence  of  clear  authority  to  the  contrary,  I  think 
this  rule  should  be  upheld,  and  the  exceptions  introduced 
to  it  not  further  extended ;  and  therefore  that  the  rule  for  a 
new  trial  should  be  made  absolute.^ — Lysaght  v.  Walker^ 
5  Blights  N.  S.  1. 

Burns,  J. — After  giving  this  case  the  best  consideration 
I  can,  I  have  been  unable  to  bring  myself  to  the  conclusion 
that  the  evidence  was  properly  receivable.  I  have  exa- 
mined all  the  cases  carefully,  and  in  every  one  of  them  in 
which  the  evidence  of  the  principal  was  received — that  is, 
what  would  have  been  good  evidence  as  against  himself 
when  offered  against  the  surety — has  only  been  offered  after 
the  death  of  the  principal.  The  general  rule  is,  that  no 
evidence  shall  be  given  against  a  person  where  it  is  not 
given  under  the  sanction  of  an  oath  or  its  equivalent,  and 
that  the  witness  should  be  subject  to  the  ordeal  of  a  cross 
examination  of  the  party  against  whom  he  is  called.  The 
admission  of  testimony  contrary  to  this  rule  is  the  exception, 
and  the  question  is  whether  what  the  plaintiff  seeks  to  do 
comes  within  any  of  the  exceptions,  or  whether  it  is  now 
to  be  made  an  exception.  I  do  not  think  the  case  comes 
within  any  exception  already  established,  and  I  do  not 
think  we  are  warranted  in  extending  the  exceptions. 

Besides  the  cases  mentioned,  I  would  mention  that  of 
Lysaght  v.  Walker,  5  Bligh's  N.  S.  1,  which  is  not  men- 
tioned in  any  work  on  evidence  that  I  know  of.  It  was  an 
appeal  from  Ireland  upon  a  special  verdict  in  an  actioji 
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against  the  surety,  who  was  responsible  for  his  principal 
accounting  for  monies  received  by  him  as  agent  for  the 
plaintiffs.  In  the  special  verdict,  it  is  set  out  that  the  prin- 
cipal was  dead,  and  the  evidence  offered  against  the  defen- 
dant was  an  account  made  out  by  the  principal,  in  which 
he  siiewed  himself  indebted  to  the  plaintiff.  The  judgment 
of  the  House  of  Lords  does  not  touch  the  point  in  question  ; 
but  it  is  not  unworthy  of  consideration  that  it  was  argued, 
that,  notwithstanding  the  death  of  the  principal,  the  evidence 
to  charge  the  surety  was  insufficient.  I  suppose  it  must 
have  been  considered  that  the  case  of  Goss  v.  Watlington, 
and  that  class  of  cases,  had  settled  the  point  that  such 
declarations  were  receivable  after  the  death  of  the  principal, 
and  therefore  nothing  is  said  in  the  judgment. 

I  am  not  prepared  to  go  the  length  of  deciding  that 
Whiting's  being  called  as  a  witness  be  dispensed  with, 
and  therefore  I  concur  with  my  brother  Draper  in  thinking 
there  should  be  a  new  trial. 

Per  Cur. — Rule  absolute  for  a  new  trial. 
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implied  liability  of  stage  coach  proprietor  for  loss  of  letter  containing  a  promissory 
note — Commencement  of  suit — Ca.  Re.  issued  before  six  years,  not 
returned — alias  Ca.  Re.  issued  after. 

Held  per  Cur.,  that  the  stage  coach  proprietor  (who  was  also  the  contractor  for 
carrying  the  mail)  was  not  liable  under  the  facts  of  this  case  (as  given  below), 
for  the  loss  of  a  letter  containing  a  promissory  note. 

Qucere — Is  the  Statute  of  Limitations  saved  by  a  writ  having  been  issued  before 
the  expiration  of  the  six  years,  though  the  defendant  was  not  served  with  such 
writ,  but  had  been  served  with  an  alias  writ  issued  after  the  six  years  had 
expired,  and  though  the  first  writ  had  not  been  returned  until  after  the  six 
years  had  expired "? 

The  plaintiff  in  this  case  sued  the  defendant  as  common 
carrier,  for  the  loss  of  a  promissory  note  sent  in  a  parcel  by 
the  defendant's  stage.  The  declaration  alleged  as  a  special 
damage,  that  the  note  was  sent  for  the  purpose  of  being 
applied  to  discharge  a  debt ;  that,  being  lost  by  the  defen- 
dant's negligence,  it  came  to  the  hands  of  a  third  party  and 
was  recovered  against  the  plaintiff  as  maker. 

The  defendant  pleaded — 1st,  not  guilty. 

2nd,  Denying  that  he  received  the  parcel  said  to  have 
contained  the  note. 
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3rd,  That  the  plaintiff  concealed  from  him  the  nature  and 
value  of  the  contents  of  the  parcel. 
4th,  Statute  of  Limitations. 

In  regard  to  the  Statute  of  Limitations  the  evidence  was, 
that,  on  the  20th  April  1849,  the  plaintiff  first  sued  out  a 
writ  of  ca.  re.  in  this  cause,  returnable  in  Easter  Term  i 
then  next,  which  would  be  on  the  second  Monday  in  June ; 
the  alias  writ  was  issued  on  the  7th  August  1849,  tested  on 
the  first  day  of  Trinity  Term.  The  first  writ  appeared 
never  to  have  been  given  to  the  sheriff.  It  was  filed  with 
the  deputy  clerk  of  the  crown  on  the  day  on  which  the 
alias  issued  (7th  August),  but  was  not  then  returned  by 
the  sheriff,  nor  until  a  very  short  time  before  the  trial,  when 
it  appeared  the  sheriff  was  procured  to  make  a  return  upon 
it  of  "won  est  inventus.'''' 

The  facts  were  these : — On  the  22nd  of  April  1843,  one 
Eyre  was  going  to  Toronto  from  Cobourg  by  a  steamer, 
and  the  plaintiff  handed  him  two  sealed  letters  requesting 
him  to  carry  them  for  him  to  Toronto,  as  a  favor ;  one  of 
these  was  directed  to  Buchanan  &  Co.,  and  contained  the 
promissory  note  in  question,  being,  as  appeared  by  the 
evidence,  a  note  made  by  the  plaintiff  himself  and  endorsed 
by  one  Webster  the  payee  and  another  person.  Eyre  knew 
nothing  of  the  contents  of  these  letters,  one  of  which  was 
directed  to  another  party,  and  having  received  them  from 
the  plaintiff  in  the  room  of  an  inn  at  Cobourg,  he  put  them 
under  the  string  which  bound  up  a  small  parcel  of  garden 
seeds  that  he  was  taking  up  to  Toronto  for  another  person, 
and  laid  the  parcel  on  a  table.  When  the  steamer  arrived 
at  Cobourg,  he  went  down  to  take  his  passage  to  Toronto, 
and  in  his  haste  forgot  the  parcel,  leaving  it  lying  on  the 
table  in  the  inn.  On  his  way  he  recollected  it,  and  sent 
back  a  message  to  his  son  by  a  person  who  was  returning 
from  Port  Hope,  directing  him  to  wrap  the  parcel  of  seeds 
and  the  letters  in  brown  paper  and  to  forward  the  parcel  so 
made  up  by  the  stage,  addressed  to  him  (Eyre)  at  Toronto. 
This  was  done  as  directed ;  and  the  parcel  was  merely  tied 
with  a  string,  not  sealed  and  with  nothing  upon  it  to  denote 
that  it  contained  anything  of  great  value,  or  any  letters.  It 
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was  given  to  a  person  in  the  stage  office  who  usually 
booked  passengers  and  parcels  for  the  stage.  It  appears 
that  the  stage  was  set  fast  in  a  mud  hole  on  the  way  up,  the 
roads  at  that  season  being  bad,  and  during  the  delay  occa- 
sioned by  this  accident  a  person  took  the  opportunity  of 
stealing  this  parcel ;  he  was  suspected  of  it,  and  when 
arrested  and  charged  with  it,  some  time  afterwards,  he 
confessed  the  theft.    Verdict  for  plaintiff,  36/.  6s.  5d. 

Weller  obtained  a  rule  for  a  nonsuit  on  leave  reserved. 

Vankoughnet  shewed  cause* 

Cases  cited  :— Aleyn  93;  1  Vent.  238;  4  Burr.  2298; 
4  B.  &  Al.  21  ;  4  Price  31 ;  3  B.  &  B.  177 ;  5  B.  &  L.  56, 
342  ;  1  M.  &  M.  154 ;  8  M.  &  W.  443  ;  10  M.  &  W.  161 ; 
2  Q.  B.  R.  646  ;  Holt's  N.  P.  317 ;  2  Stark  82 ;  2  C.  &  K. 
681;  6U.  C.R.  411;  1  M.  &  R.  39 ;  4  B.  &  AL  452 ;  4 
B.  &  C.  625;  8  B.  &  C.  489;  3  Saund.  1,  note  (1). 

Robinson,  C.  J. — It  seems  to  have  been  held  in  some 
cases,  that,  to  save  the  Statute  of  Limitations,  the  first  pro- 
cess must  not  only  be  sued  out  within  the  six  years,  but  must 
be  returned  in  time,  if  it  is  relied  upon  as  the  commence- 
ment of  the  action,  where  the  defendant  has  not  been  served 
with  the  first  writ,  but  with  a  subsequent  writ  taken  out  in 
the  same  cause,  though  not  until  after  the  six  years  had  run 
out.  The  alias  writ  here  does  not  bear  teste  on  the  day  of 
the  return  of  the  first,  and  the  first  was  not  in  fact  returned 
by  the  sheriff  till  long  after  the  alias  had  issued.  The  case 
of  Beard  more  v.  Rattenbury,  5  B.  &  Al.  452,  however,  is  an 
authority  for  holding  that  the  objection  on  the  ground  of 
discontinuance  would  not  be  fatal,  but  that  the  continu- 
ances necessary  for  connecting  the  two  writs  could  be  en- 
tered at  any  time. 

To  support  the  verdict  in  this  case,  nevertheless,  it  will 
be  necessary  to  hold  that  the  plaintiff,  if  he  sued  out  a  writ 
within  six  years,  might  keep  it  in  his  desk  until  long  after 
the  return,  and  then  might  sue  out  another  writ  after  the 
six  years  were  out;  and  that  he  would  be  held  not  barred 
by  reason  of  his  first  writ  being  within  six  years,  although 
he  had  never  got  it  returned  nor  even  given  it  to  the  sheriff 
till  after  he  sued  out  the  alias. 
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Though  there  is  some  inconsistency  in  the  cases,  none  of 
them,  I  think,  go  the  length  of  holding  that  the  statute  may 
be  so  avoided,  though  it  may  be  that  this  distinction  would 
now  be  held  by  the  courts — namely,  that  if  the  plaintiff  is 
not  out  of  court  as  regards  the  suit  instituted  by  suing  out 
the  first  writ,  but  is  in  a  situation  to  declare  upon  that  writ, 
then  he  can  avail  himself  of  it  for  the  purpose  of  avoiding 
the  Statute  of  Limitations,  for  that  he  can  enter  his  continu- 
ances at  any  time,  and  that  his  alias  writ  being  irregularly 
sued  out  before  the  first  was  returned  does  not  absolutely 
destroy  the  connection  of  the  process.  I  cannot  say  that  1 
have  brought  myself  satisfactorily  to  that  view  of  the  case. 
It  seems  to  me  inconsistent  with  what  may  be  gathered 
from  the  cases  reported  in  5  B.  &  Al.  488;  6  T.  R.  617; 
14  E.  R.  492  ;  7  T.  R.  6  ;  2  B.  &  P.  158.  On  this  point  of 
,the  Statute  of  Limitations  I  have  still  some  doubt. 

We  all  concur  in  the  opinion  that  the  verdict  should  not 
have  been  allowed  to  stand  on  the  merits  of  the  case.  The 
plaintifi"  seems  to  have  been  long  in  making  up  his  mind  to 
risk  an  action,  for  he  allowed  six  years  to  elapse,  within 
two  days,  before  he  ventured  upon  it,  which  in  reason  he 
should  not  have  done  if  he  felt  that  he  had  a  legal  claim  and 
ever  meant  to  urge  it ;  because,  after  such  a  lapse  of  time, 
it  might  be  difficult  for  a  proprietor  of  stage  coaches  to  prove 
what  the  facts  really  were  in  regard  to  a  particular  parcel 
said  to  have  been  lost.  The  question  of  liability  might 
depend  on  various  circumstances  liable  to  be  forgotten  and 
not  capable  of  being  established  at  a  great  distance  of  time. 
The  drivers  of  stages  are  frequently  changed,  and  it  is  not 
always  possible  to  trace  them  after  so  many  years.  1  do 
not  wonder  at  the  plaintiff's  delay,  for  it  does  appear  to  me 
that  it  must  have  been  difficult  for  him  to  persuade  himself 
that  he  had,  under  the  circumstances,  any  right  to  hold  the 
defendant  responsible  for  the  safety  of  a  letter  sent  as  the 
one  in  question  was  sent.  The  learned  judge,  on  the  trial, 
did  not  consider  that  the  defendant  was  liable,  and  I  am 
satisfied  that  on  several  grounds  he  was  not. 

There  are  several  objections  to  the  plaintiff's  right  to 
recover.    If,  as  it  appears,  the  note  was  a  note  made  by 
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himself,  the  plaintiff  at  least  was  not  a  loser  of  the  security. 
The  only  loss  he  could  sustain  would  be  the  disappoint- 
ment in  not  being  able  to  make  the  remittance.  It  was  not 
shewn  that  either  of  the  endorsers  was  his  debtor,  and 
bound  by  understanding  with  him  to  pay  the  note  when 
due,  rather  than  leave  it  to  the  plaintiff  to  pay  as  maker  in 
the  ordinary  course.  Then  there  was  no  contract,  express 
or  implied,  between  the  defendant,  the  stage  proprietor,  and 
the  plaintiff,  to  carry  these  letters.  All  that  can  be  said  is, 
that  the  defendant's  stage  driver  received  a  parcel  to  carry 
for  another  person  (Mr.  Eyre),  and  consigned  to  him  (Mr. 
Eyre),  in  which  parcel,  unknown  to  the  defendant  or  his 
servant,  there  were  two  letters  for  other  parties,  between 
whom,  or  between  the  person  who  gave  them  to  Mr.  Eyre 
and  the  defendant,  there  was  no  contract  whatever,  express 
or  implied.  The  defendant  or  his  servant  had  no  know^ 
ledge  that  he  was  carrying  or  expected  to  carry  a  sealed 
letter  containing  promissory  notes  for  any  one,  and  he  had 
no  means  of  knowing  it,  for  it  was  proved  that  neither  Mr. 
Eyre  nor  his  son,  who  dispatched  the  parcel,  had  any  inti- 
mation of  what  the  letters  contained.  It  is  said,  in  some 
cases,  that  if  the  carrier  desires  to  know  the  contents  of  any 
parcel  in  order  that  he  may  make  a  corresponding  charge, 
and  may  take  more  particular  care,  it  is  his  business  to 
inquire.  It  is  shewn  plainly  that  such  an  enquiry  in  this 
case  must  have  been  fruitless,  for  the  plaintiff  himself  nei- 
ther employed  the  defendant  nor  desired  him  to  be  em- 
ployed in  any  business  of  a  common  carrier  for  him,  and 
he  had  no  connection  with  or  control  of  the  parcel  of  gar- 
den seeds  in  respect  to  which  alone  any  charge  could  be 
expected  or  intended  to  be  made. 

Again,  the  defendant  was  himself  the  contractor  for  carry- 
ing the  mail ;  acting  in  that  capacity  he  would  not  have 
been  liable  as  a  common  carrier  to  the  plaintiff,  if  the  letters 
had  been  put  into  the  post  office  as  they  should  have  been, 
and  had  been  in  the  very  mail  bags  which  he  was  carrying 
on  the  same  occasion,  and  if  the  mail  had  been  robbed. 
That  has  been  decided  in  several  cases. 

If  Mr.  Eyre's  son  had  given  the  letters  to  the  stage  agent 
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at  Cobourg,  instead  of  wrapping  them  up  with  the  garden 
seeds,  we  must  assume  that  they  would  have  been  put  into 
the  mail  bag  either  at  Cobourg,  by  the  driver,  or  in  the  first 
way  bag  made  up  on  the  road ;  for,  to  say  nothing  of  the 
prohibitions  in  the  post  office  laws  against  sending  letters 
by  private  hands,  the  defendant  surely  would  be  acting  in 
violation  of  his  public  duty  as  mail  contractor,  if,  being 
paid  for  carrying  the  mail,  he  had  also  carried  letters  for 
hire  on  his  private  account,  which  would  be  a  fraud  on  the 
post  office. 

It  is  impossible  to  admit  that,  under  such  circumstances 
as  were  proved  here,  any  implied  contract  arose  between 
the  defendant  and  the  plaintiff  to  carry  these  letters  for  the 
plaintiff,  for  a  reward  to  be  paid  by  the  plaintiff  to  the  de- 
fendant. The  plaintiff  never  expected  or  intended  directly 
or  indirectly  to  pay  anything;  and  neither  the  defendant 
nor  his  servant  was  conscious  that  they  were  doing  any- 
thing for  the  plaintiff  which  could  give  a  claim  for  reward. 
If  there  was  any  implied  contract,  it  was  with  the  owner  of 
the  parcel,  in  respect  to  which  alone  we  must  suppose  any 
charge  would  be  made,  and  not  in  respect  of  the  letters. 

To  sustain  this  action,  the  defendant  must  be  held  to  be 
liable  as  a  common  carrier  not  of  goods  merely  but  of 
letters^  and  liable  without  shewing  that  any  letter  had  been 
given  to  him  to  carry,  and  without  any  legal  right  to  charge 
for  carriage  of  letters  or  any  usage  shewn  to  receive  a  re- 
ward for  doing  it,  whereas  the  very  strict  liability  of  com- 
mon carriers  of  goods  arises  by  reason  of  the  reward  which 
they  are  entitled  to  receive. 

Draper,  J. — As  to  the  Statute  of  Limitations,  the  first  writ 
is  clearly  sued  out  within  the  six  years.  It  is  returned,  and 
the  declaration  is  filed  within  a  year  from  its  issue.  An 
alias  does  in  fact  issue,  to  which  defendant  appears,  after 
the  return  day  of  the  first  writ  and  before  the  plaintiff  has 
declared. 

This  distinguishes  the  case  from  Harris  v.  Woolford,  6 
T.  R.  617.  There  the  cause  of  action  accrued  on  the  23rd 
July  1791  (debt,  on  27  Geo.  III.  ch.  1,  Lotteries  Act),  and  the 
memorandum  of  the  declaration  was  of  Hilary  Term  1795. 
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To  shew  the  action  begun  in  due  time  two  writs  were  pro- 
duced, the  first  a  Za/i^a^,  tested  13lh  July,  31  Geo.  Ill  (1791), 
endorsed  27th  July  1791 ;  the  second,  an  alias  tested  28th 
Nov.,  32  Geo.  III.,  endorsed  13th  January  1792.  The  first 
writ  had  not  been  returned  at  the  time  of  the  trial,  and  the 
court  nonsuited  the  plaintiff,  because  there  had  been  no 
return  of  the  writ.  But  the  lapse  of  time  between  the  day 
of  entitling  the  declaration  and  the  return  of  the  process 
rendered  it  necessary  to  connect  the  two  together  by  contin- 
uances, and  also  to  connect  the  second  writ  with  the  first. 

The  case  of  Parsons  v.  King,  7  T.  R.  6,  seems  nearly  like 
the  present.  It  was  an  action  under  an  inclosure  act,  and 
had  to  be  brought  within  three  calendar  months,  which 
appeared  at  the  trial  to  begin  to  run  on  the  19th  September 
1795.  The  declaration  was  of  Trinity  1796  ;  and  to  shew 
the  action  commenced  in  time,  the  plaintiff  proved  a  writ 
sued  out  on  the  16th  December  1795,  but  without  shewing  it 
had  been  served  or  returned.  Harris  q.  t.  v,  Woodford  was 
cited  to  prove  that  the  plaintiff  should  be  nonsuited.  The 
court  distinguished  the  two  cases.  In  the  former,  two  writs 
(they  say)  were  proved,  and  it  was  necessary  to  save  the 
time  to  shew  that  the  second,  on  which  the  plaintiff  declared^ 
was  a  continuation  of  the  first,  which  could  only  be  done 
by  shewing  that  the  first  was  returned,  in  order  to  warrant 
the  issuing  of  the  second.  "  But  here  the  plaintiff  gave  in 
evidence  a  writ  sued  out  in  proper  time,  which  will  war- 
rant his  declaration,  and  therefore  there  is  no  necessity  to 
shew  the  writ  returned.^''  If  the  plaintiff  do  not  declare 
within  two  terms  defendant  may  sign  judgment  oi nonpros., 
yet  if  he  omit  to  do  so,  the  plaintiff  may  declare  at  any 
time  within  a  year  after  suing  out  his  writ. 

The  court  evidently  treat  the  declaration  as  clearly  found- 
ed upon  and  connected  with  the  writ,  which  had  issued 
within  a  year  of  the  date  of  the  declaration-  But  then  no 
second  writ  appeared.  In  our  case,  I  think  the  court  must 
assume  that  the  declaration  is  founded  on  the  alias  writ ; 
and  the  question  is,  whether  the  alias  is  connected  by  the 
evidence  with  the  first,  there  being  no  continuance  roll. 

In  Beardmore  v.  Rattenbury,  5  B.  &  Al.  452,  it  appeared 
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a  test.  ca.  re.  issued  a  short  time  before  the  expiration  of  the 
six  years,  returnable  in  Michaelmas  1820,  and  then  returned 
non  est  inventus ;  and  secondly  an  al.  test.  ca.  re.  subse- 
quently to  the  six  years,  returnable  in  Easter  1821.  No 
writ  or  entry  of  a  writ  returnable  in  Hilary  Term  was  pro- 
duced in  evidence.  The  court  held  that  the  continuances 
might  be  returned  at  any  time,  and  that  the  supposed  dis- 
continuance was  not  a  ground  of  nonsuit. 

Willes  255 — This  case  shews  that  there  must  be  a  return 
to  the  first  writ  shewn,  where  it  is  replied  in  pleading  to 
the  Statute  of  Limitations  ;  otherwise  plaintiff  might  sue  out 
a  writ  and  keep  it  in  his  pocket  for  six  years  together — of 
which  defendant  could  not  possibly  have  any  notice — and 
then  enter  it,  (without  shewing  any  return  to  it.)  and  con- 
tinue it  down  to  avoid  the  Statute  of  Limitations. 

In  Stanway  v.  Parry,  2  B.  &  P.  157 — a  penal  action — a 
ca.  re.  issued  within  a  year  after  the  offence  committed. 
This  writ  never  was  returned,  nor  was  defendant  served 
with  it.  During  the  same  term,  but  after  the  expiration  of 
the  year,  a  capias  per  continuance  issued,  and  was  duly 
served  and  returned.  The  declaration  was  entitled  of  the 
same  term.  The  court  held,  that  the  first  writ  not  having 
been  returned  could  not  be  connected  with  the  second  so  as 
to  support  the  action.  (Note,  a  capias  per  continuance  is 
in  effect  an  alias  capias,  the  practice  in  the  Common  Pleas 
having  been  to  express  the  difference  in  the  precipe  in 
which  it  is  a  capias  per  continuance,  the  writ  not  contain- 
ing the  words  "as  before  we  have  commanded.") 

In  Taylor  v.  Hipkins,  5  B.  &  Al.  489  (see  1  Bing.  325); 
it  was  held  sufficient  that  the  sheriff's  return  oi  non  est  in- 
ventus to  a  special  capias,  an  alias  and  a  pluries  capias 
were  made  before  the  end  of  the  term  in  which  the  pluries 
was  returnable,  having  been  all  left  in  the  secondaries'  office 
in  order  to  their  being  returned,  and  having  been  delivered 
out  of  that  office  more  than  eight  years  afterwards,  and  two 
days  after  the  suit  was  begun,  in  which  the  question  arose 
whether  those  proceedings  saved  the  Statute  of  Limitations, 
a  roll  of  the  proceedings,  with  continuance  on  the  writ  of 
2  d  VOL.  VIII. 


210 


queen's  bench,  MICHAELMAS  TERM,  14  VIC. 


pluries,  having  been  dockelted  about  four  months  after  the 
last  mentioned  suit  v^as  begun. 

Harrington  v.  Taylor,  15  East.  378,  is  on  the  form  of 
pleading.  There  the  first  writ  was  pleaded  to  have  been 
returned  non  est. 

Plummer  v.  Woodburne,  4  B.  &  C.  625  ;  and  Page  v. 
Newman,  8  B.  &  C.  489  ;  do  not  directly  affect  the  case. 
As  far  as  they  apply  they  support  the  plaintiff's  case  ;  but 
they  arise  on  pleading. 

I  am  very  doubtful  as  to  the  Statute  of  Limitations.  My 
present  impression  is  with  the  plaintiff  on  this  point,  but  it 
is  unnecessary  to  decide  it,  for  on  the  main  point  I  entertain 
no  doubt,  but  concur  entirely  in  the  judgment  just  pro- 
nounced. 

Burns,  J.,  concurred. 

Per  Cur. — Rule  absolute  for  nonsuit. 


FiNNIGAN  V.  JaRVIS,  ShERIFF. 

Case  against  Sheriff  for  false  return  to  f.  fa.  What  due  diligence  in  Sheriff 
trying  to  execute  writ. 

Held  per  Cur. — refusing  to  disturb  the  verdict  in  this  case  in  favor  of  the 
sheriff,  who  had  been  sued  in  case  for  a  false  return  to  a  writ  of  fieri  facias — 
that  the  sheriff  could  not  be  said  either  in  law  or  in  fact  to  have  been  guilty 
of  culpable  ne;a;ligence  in  not  executing  the  writ ;  he  had  tried  several  times 
before  the  return  day  to  execute  the  writ,  but  could  not  gain  admittance  to  the 
house ;  and  the  Chief  Justice  said  he  could  not  hold  that  a  sheriff  was  bound 
to  keep  sentinel  day  and  night  at  a  defendant's  house  for  several  days  or  weeks 
in  succession — he  was  bound  to  exercise  due  diligence,  and  whether  he  had 
done  so  or  not  was  a  question  for  the  jury  to  decide. 

The  plaintiff  sued  the  defendant,  sheriff  of  the  Home 
District,  in  an  action  on  the  case  for  false  return  to  a  writ 
of  fieri  facias.^  sued  out  of  the  district  court  of  the  Home 
District  by  the  plaintiff,  against  the  goods  of  one  Crawford. 
The  writ  was  endorsed  to  levy  45Z.  3s.  lOJ.  with  interest 
and  costs,  and  the  sheriff  had  returned  to  it  nulla  bona. 
The  defendant  pleaded  :— 1st.  Not  guilty.  2nd.  That  the 
debtor  Crawford  had  no  goods  upon  which  he  could  have 
levied. 

A  fi.  fa.  had  issued  in  the  suit  of  Finnigan  v.  Crawford, 
against  the  defendant's  goods,  on  the  2nd  November  1849, 
to  which  the  sheriff  had  made  the  return  of  nulla  bona^  and 
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an  alias  fi.  fa.  issued  on  the  11th  December  1849,  return- 
able on  6th  March. 

The  plaintiff's  attorney  swore,  upon  the  trial  of  this  cause, 
that  he  went  with  the  plaintiff  to  the  sheriff's  office,  and 
there  spoke  to  the  sheriff  and  told  him  that  Crawford  had 
abundant  furniture  in  his  house  in  Toronto  to  satisfy  the 
writ  ;  that  he  went  several  times  to  the  defendant  to  urge 
his  attention  to  the  matter ;  and  that  at  one  time  the  defen- 
dant told  him  that  he  believed  that  there  was  plenty  of  pro- 
perty, but  that  he  could  not  get  admittance  to  the  house. 
He  stated  also  that  the  sheriff  and  his  officers  well  knew 
where  Crawford  resided,  and  that  the  only  excuse  the  sheriff 
made  was,  that  he  could  not  get  into  the  house ;  and  he 
added,  that  if  they  were  paid  extra  fees  for  extra  exertion, 
for  keeping  one  or  more  guards  constantly  to  watch  the" 
house,  they  would  execute  it. 

The  plaintiff's  attorney  swore  that  he  had  heard  some- 
thing said  of  a  proposed  arrangement  for  paying  Crawford's 
debts,  including  this,  by  the  application  of  some  money  in 
the  hands  of  his  trustees — but  he  understood  that  to  refer 
only  to  real  property,  not  to  Crawford's  goods ;  he  was 
never  applied  to,  he  said,  by  this  defendant  to  give  him 
indemnity  if  he  seized  under  this  writ. 

For  the  plaintiff,  another  witness  was  called,  who  swore 
that  he  lived  near  the  debtor  Crawford,  and  had  been  seve- 
ral times  in  his  house  between  December  and  March  last ; 
that  he  found  he  could  always  get  in  easily  by  knocking ; 
and  that  the  house  was  handsomely  furnished,  having  goods 
in  it,  as  he  thought,  to  the  value  of  some  hundreds  of  pounds. 
This  was  the  evidence  on  the  part  of  the  plaintiff. 

The  defendant,  on  his  part,  put  in  an  assignment  under 
seal,  the  execution  of  which  was  admitted,  whereby  the 
debtor  Crawford,  on  the  17ih  November  1849,  assigned  to 
his  trustee  Wm.  B.  Phipps,  the  furniture  and  goods  in  his 
house,  to  secure  the  trustee  in  the  amount  of  certain  ad- 
vances to  be  made  for  paying  debts  of  Crawford  mentioned 
in  a  schedule,  among  which  was  the  debt  due  to  the  persons 
who  had  provided  the  furniture  in  the  house,  which  had  not 
yet  been  paid  for;  and  also  advances  necessary  to  be  made 
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for  repairs  to  the  house  which  Crawford  owned  and  was 
occupying. 

It  was  proved  that  this  assignment  was  made  after  the 
first  fi.  fa.  at  the  suit  of  this  plaintifli"  was  in  the  sheriff's 
hands,  and  before  it  was  returned  nulla  bona.  The  assign- 
ment had  been  registered  as  required  by  our  statute,  and  it 
was  proved  by  the  solicitor  who  had  acted  in  procuring 
this  arrangement,  that  Mr.  Crawford's  trustee  being  willing 
at  the  instance  of  the  creditors  to  make  advances  out  of  the 
trust  monies  in  his  hands  for  paying  certain  debts,  measures 
W'ere  taken  to  obtain  the  sanction  of  the  Court  of  Chancery 
for  such  an  application  of  the  trust  monies ;  that  several  of 
the  creditors  were  parties  to  this  intended  arrangement,  but 
not  Finnigan,  whose  debt  however  was  intended  to  be  pro- 
vided for  with  the  others  ;  that  upon  the  recommendation 
of  the  Master  of  the  Court  of  Chancery,  this  assignment 
was  executed  in  order  to  give  the  trustee  security  upon  the 
furniture  for  so  much  of  the  money  advanced  by  the  trustee 
as  had  been  or  should  be  applied  in  paying  debts  due  for 
the  furniture — the  furniture  so  assigned  being  valued  in  the 
schedule  at  326/.  \0s. 

The  solicitor  swore  that  he  had  conversed  with  the 
plaintiff's  attorney — or  which  is  the  same  thing,  with  his 
partners — respecting  the  debt  due  to  Finnigan,  and  of  the 
probability  of  its  being  paid  through  the  proposed  arrange- 
ment, wishing  to  induce  them  not  to  press  the  execution 
which  had  then  issued  in  the  suit,  and  that  he  believed  he 
had  spoken  to  him  of  the  assignment.  He  swore  also  that 
the  sheriff  had  called  upon  him  to  inquire  of  Mr.  Craw- 
ford's affairs,  and  that  he  told  him  of  the  assignment  some 
time  in  February,  as  he  thought — that  is,  while  the  alias 
ii.  fa,  was  in  the  sherifPs  hands  and  before  its  return. 

The  trust  money  which  it  was  contemplated  to  apply  in 
paying  Crawford's  debts,  and  which  if  so  applied  was  to  be 
secured  to  the  trustees  by  the  assignment,  was,  at  the  time 
of  the  trial,  in  the  Court  of  Chancery,  no  authority  having 
been  yet  given  by  the  court  for  so  applying  it.  The  solicitor 
swore  that  the  Master  had,  by  his  report,  recommended  the 
bill  of  sale  to  be  made — but  that  the  report  had  not  been 
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confirmed  by  any  formal  order  of  the  court,  which  had 
hitherto  declined  to  sanction  such  an  application  of  the 
trust  money.  All  that  had  been  done  was  to  make  an 
order,  directing  the  money  to  be  paid  into  court- — what 
would  be  done  ultimately  with  it,  the  witness  could  not 
say. 

Another  gentleman,  who  was  usually  employed  by  the 
sheriff  as  his  attorney,  swore  that  in  February  he  applied 
to  the  last  witness  to  ascertain  in  what  position  Crawford's 
property  was,  and  was  told  by  him  that  his  goods  had  been 
assigned  by  order  of  the  Court  of  Chancery,  and  could  not 
be  sold — which  was  then  true,  so  far  that  the  Master,  as  the 
officer  of  the  court,  had  suggested  that  it  should  be  taken— 
and  it  was  probably  not  then  known  that  the  court  would 
not  concur  in  the  measure  recommended.  This  witness 
swore  that  he  still  recommended  the  officer  to  make  a  levy 
if  he  could,  not  then  being  aware  that  the  bill  of  sale  had 
been  registered  according  to  the  act. 

To  shew  what  attempts  had  been  made  to  execute  the 
writ,  and  that  he  could  not  by  a.ny  reasonable  diligence 
accomplish  it,  the  defendant  called  the  officer  who  had  been 
employed  by  him  as  bailiff  on  the  occasion,  and  he  swore 
that  he  had  tried  in  vain  to  get  into  the  house  of  Mr.  Craw- 
ford to  execute  the  first  ji.  fa.y  and  that  he  went  several 
times  to  attempt  to  levy  on  the  alias  writ,  but  could  not 
gain  admittance,  finding  the  doors  fastened,  though  he 
went  early  in  the  morning  for  the  purpose ;  that  Crawford 
told  him  from  the  house  that  he  should  keep  his  doors 
fastened,  and  that  it  v/as  of  no  use  his  endeavouring  to  get 
in ;  that  he  went  afterwards  once  or  twice,  but  failed ;  that 
he  told  the  plaintiff's  attorney  of  this,  who  said  he  did  not 
expect  he  would  get  in,  and  had  merely  placed  the  writ  in 
his  hands  to  save  priority,  and  he  gave  the  witness  no  par- 
ticular directions  about  it ;  he  stated  that  he  was  the  bailiff 
who  generally  acted  in  the  case  of  executions  ;  that  he  had 
no  other  fi.  fa.  against  Crawford  while  he  was  making 
these  attempts;  that  another  attorney  afterwards  placed  in 
his  hands  another  fi.  fa.  against  Crawford,  at  the  suit  of 
other  plaintiffs,  Jacques  &  Hay,  that  he  went  up  with  that 
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and  got  admittance  and  seized  the  goods,  which  he  after- 
wards sold.  This  was  in  the  month  of  March,  but  after 
this  plaintiff's  writ  had  been  returned.  Mr.  Crawford's 
wife  had  lately  died,  who  had  been  long  ill,  and  after  her 
death  he  went  out  more,  which  gave  him  the  opportunity. 
But  although  the  goods  were  sold  by  him  on  the  fi.  fa.^ 
the  money  had  not  yet  been  paid  over,  but  was  in  the 
sheriff's  hands. 

Another  witness,  who  was  a  bailiff  in  a  division  court, 
proved  that  in  the  month  of  December  preceding  he  had 
an  execution  from  the  division  court  against  the  goods  of 
Crawford  placed  in  his  hands  ;  that  he  went  two  or  three 
times  to  levy,  but  could  not  get  in,  and  sent  another  person, 
hoping  he  might  succeed,  but  he  did  not,  and  at  the  end  of 
thirty  days  returned  nulla  bona  to  the  writ,  except  as  to  two 
trifling  articles  that  he  found  about  the  door  and  seized. 

Upon  this  evidence,  the  jury  were  directed  that  the 
sheriff's  conduct  ifi  regard  to  the  first  writ  was  not  in 
question,  but  whether  he  had  been  guilty  of  negligence, 
in  not  levying  under  the  alias  fi.  fa.  ;  that  writ  issued  on 
the  11th  of  December  1349,  and  before  it  issued — viz.,  on 
17th  November — a  bill  of  sale  had  been  made  by  Crawford, 
of  his  goods,  to  his  trustee,  for  a  certain  purpose — namely, 
to  secure  to  the  trustee  certain  monies  which  the  Master  of 
the  Court  of  Chancery  had  reported  the  trustee  should  be 
allowed  to  advance  out  of  the  trust  monies  in  his  hands, 
for  defraying  the  charge  of  certain  repairs  to  Crawford's 
house,  and  to  pay  certain  debts  of  his,  alleged  to  be  for  the 
very  furniture  in  question ;  that  Crawford  had  it  then  le- 
gally in  his  power  to  make  such  assignment  of  his  goods, 
because  it  was  not  shev/n  that  there  had  up  to  that  time 
been  any  other  execution  against  him  than  that  issued  on 
the  2nd  of  November,  on  which  no  levy  had  been  made, 
and  which  had  been  returned  nulla  bona  and  a  new  writ 
taken  out,  but  not  until  after  this  assignment ;  that  it  was 
proved  no  order  had  been  made  in  Chancery  confirming  the 
Master's  report — on  the  contrary,  the  Chancellor  being  ap- 
plied to,  had  declined  confirming  it,  and  the  money  had 
been  ordered  to  be  paid  into  court.    But  the  case  was  still 
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pending  in  Chancery,  not  finally  disposed  of,  though  an  or- 
der confirming  the  Master's  report  had  not  yet  been  made  ; 
that  the  sherifi"  could  not  tell,  neither  coald  the  court  now 
trying  this  cause  tell,  what  the  Court  of  Chancery  might 
yet  order ;  that  the  assignment  was  yet  in  existence,  for- 
mally made  and  registered,  and  though  given  for  a  purpose, 
suggested  by  the  officer,  had  not  yet  been  carried  into 
effect  or  sanctioned  by  the  court.  The  learned  Chief 
Justice  said  at  the  trial,  in  charging  the  jury,  that  he 
had  great  difficulty  in  saying  that  the  sheriff",  if  he  could 
have  got  hold  of  this  property,  would  have  been  clearly 
guilty  of  culpable  negligence  in  not  taking  upon  himself 
lo  set  aside  and  disregard  the  assignment,  and  selling  the 
goods  as  if  no  such  thing  existed.  He  also  said  it  was 
true  that  the  sheriff^'s  officer  having  got  into  the  house  at  a 
later  period,  did  seize  and  sell  under  another  writ,  which 
went  strongly  to  shew  that  he  had  not  in  fact  abstained 
from  seizing  under  this  plaintiff* 's  writ"  from  any  regard  to 
the  assignment,  and  had  not  been  deterred  by  it — but  never- 
theless, that  did  not  legally  destroy  the  effect  of  the  assign- 
ment, if,  being  executed  in  good  faith,  it  was  still  binding, 
or  was  so  during  the  time  when  it  is  alleged  that  the  sheriff 
might  and  ought  to  have  seized  under  the  plaintiff''s  writ. 

That  it  was  also  true,  as  the  plaintiff"  urged,  that  if  the 
sheriff"  felt  he  could  properly  apply  the  proceeds  of  the  sale 
in  satisfying  Jacques  &  Hays'  execution,  then  there  had 
been  no  reason,  so  far  as  the  assignment  was  concerned, 
why  he  should  not  have  seized  Crawford's  goods  to  satisfy 
the  plaintiff''s  writ ;  but  the  answer  given  to  that  was,  that 
the  sheriff  has  not  in  fact  yet  paid  over  the  money,  but  re- 
tains it  in  consequence  of  the  difficulties  raised  ;  and  before 
the  goods  were  sold,  this  plaintiff''s  writ  had  been  returned. 

It  was  at  the  trial  urged  that  the  assignment  to  Phipps 
was  void  under  the  13  Eliz.,  being  made  to  hinder  and  de- 
feat creditors  ;  but  the  Chief  Justice  thought  it  was  clearly 
not  so — the  object  of  it  being  to  procure  an  advance  of 
monies  for  paying  off"  creditors  ;  it  was  no  frudulent  con- 
trivance of  parties,  but  a  measure  reconimended  by  an 
officer  of  the  Court  of  Chancery  in  the  exercise  of  his  ju- 
dicial discretion. 
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He  said  he  had  difficulty  in  saying  that  the  plaintiff  could 
be  entitled  to  recover  in  the  face  of  that  assignment,  and  as 
matters  stood  while  the  writ  was  in  the  sheriff's  hands — 
even  if  the  jury  should  find  that  he  had  been  culpably  re- 
miss in  his  efforts  to  seize  Crawford's  goods,  because  the 
not  seizing  the  goods  would  not  be  a  wrongful  neglect  en- 
titling the  plaintiff  to  damages,  unless  the  seizure  would 
have  been  clearly  legal,  and  could  have  been  sustained — 
but  he  did  not  withdraw  from  the  jury  the  question  of  fact, 
whether  the  sheriff  had  used  due  diligence  in  his  efforts  to 
levy,  but  on  the  contrary,  he  particularly  left  that  to  them, 
with  such  observations  as  the  evidence  called  for. 

The  jury  were  told  that  such  questions  did  not  often  arise 
in  England,  because  the  usual  course  there,  and  especially 
when  any  difficulty  was  apprehended,  was  for  the  plaintiff 
to  name  a  bailiff  of  his  own,  and  request  a  warrant  to  be 
given  to  him,  which  relieved  the  sheriff  from  responsibility ; 
and  this  is  the  fairer  course,  when  the  circumstances  call 
for  such  an  extreme  degree  of  vigilance  and  caution  as 
would  not  be  remunerated  by  the  usual  fee  to  the  sheriff. 

The  jury  however,  were  told  that  the  plaintiff  was  not 
by  any  means  bound  to  take  this  course  unless  he  pleased  ; 
and  that  in  this  country,  parties  usually  relied  upon  the 
sheriff,  as  they  might  do  ;  that  it  was  his  duty  to  use  rea- 
sonable and  proper  diligence  to  execute  the  process,  and 
that  if  the  jury  thought  he  had  failed  to  do  so  in  this  instance, 
they  must  find  accordingly. 

That  it  seemed  from  the  evidence  that  the  debtor  was 
resolved  to  exclude  the  officers  if  he  could — yet  other  per- 
sons, or  at  least  one  other  person  had,  it  seemed,  been  able 
to  gain  admission,  a  circumstance  not  conclusive  against  the 
sheriff,  because  that  person  might  have  been  well  known 
to  be  one  whom  there  was  no  danger  in  admitting. 

He  also  told  the  jury  that  he  could  not  hold  that  the 
sheriff  was  bound  to  keep  sentinels  day  and  night  at  a  de- 
fendant's house,  for  several  days  or  weeks  in  succession ; 
for  that  might  in  some  cases  occasion  an  expense  greater 
than  the  debt,  and  one  which  the  sheriff  could  not  be  rea- 
sonably expected  to  incur — but  that  there  were  many  de- 
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grees  of  vigilance  between  that  and  a  mere  ^oing  to  the 
house  once  or  twice  in  order  to  execute  the  writ.  He  then 
recapitulated  the  evidence,  and  submitted  it  to  the  jury  as  it 
regarded  that  point,  and  with  such  observations,  he  thought, 
as  by  no  means  shewed  that  in  his  own  mind  the  sheriff 
was  free  from  the  imputation  of  not  having  used  due  dili- 
gence— that  he  left  to  the  consideration  of  the  jury. 

They  came  into  court  after  some  time  spent  in  delibera- 
tion, giving  a  verdict  with  some  qualification  or  condition 
annexed,  which  the  Chief  Justice  explained  to  them  could 
not  be  admitted ;  for  that  they  must  find  either  for  the  plain- 
tiff or  the  defendant.  They  then  said  that  they  found  their 
verdict  in  favor  of  the  defendant,  on  the  ground  that  there 
was  no  negligence. 

/.  H.  Hagarty  obtained  a  rule  for  a  new  trial  on  the  law 
and  evidence,  and  for  misdirection,  and  on  affidavits  filed. 

S.  Jarvis  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  does  not  appear  to  me  that  we  can  properly  set  the 
verdict  aside.  The  question  of  negligence  or  no  negligence, 
when  a  breach  of  duty  of  that  kind  is  imputed  to  a  public 
officer,  is  one  on  which  the  verdict  of  the  jury  should  have 
much  weight,  for  it  is  particularly  within  their  province  to 
decide  it ;  and  when,  after  a  full  investigation  of  the  cir- 
cumstances, they  acquit  the  officer  of  the  negligence  im- 
puted to  him,  the  court  will  not  readily  interfere,  unless 
some  misdirection  is  complained  of. 

I  did  not  understand  the  plaintiff's  counsel  to  complain 
of  the  manner  in  which  this  case  was  given  to  the  jury,  so 
far  as  regards  the  question — which  is  perhaps  properly  to 
be  regarded  as  a  mixed  question  of  law  and  fact — whether 
due  diligence  had  been  used  by  the  sheriff  in  the  attempts 
which  he  was  shewn  to  have  made,  by  his  officers,  to  exe- 
cute the  process.  My  impression  at  the  time  of  the  trial 
was,  that  it  might  appear  reasonable  to  think  that  more  at- 
tempts might  have  been  made  and  more  diligence  used, 
though  whether  the  sheriff's  officers  would  have  succeeded 
in  executing  the  writ  in  question  before  the  return,  if  they 
had  made  many  more  attempts  than  they  did,  is  a  point  on 
2  e  VOL.  VIII. 
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which  I  thiilk  no  confident  opinion  could  be  formed.  That 
the  sheriff  did  succeed,  soon  after  this  writ  was  returned, 
in  gaining  admittance  and  executing  the  writ  which  he 
then  held  for  another  plaintiff,  was  a  circumstance  proper 
to  be  submitted  to  the  consideration  of  the  jury,  as  it  was, 
though  it  was  not  conclusive,  for  reasons  which  were  given. 

If  my  brothers,  on  considering  the  evidence,  had  thought 
the  case  one  in  which  it  would  be  right  to  grant  a  new 
trial,  looking  at  all  the  circumstances,  and  considering  the 
nature  of  the  action  and  the  principles  by  which  courts 
govern  the  exercise  of  their  discretion  in  actions  of  this 
nature,  1  should  have  had  no  difficulty  in  concurring  with 
them ;  but  I  must  say  that  I  think,  that  although  the  court 
might  be  justified  in  granting  a  new  trial  on  the  point  of 
negligence  or  no  negligence,  looking  at  all  the  evidence 
given  on  both  sides,  yet  that  the  reasons  against  it  are 
stronger  than  could  be  given  in  favor  of  it. 

It  is  urged  that  the  case  of  this  plaintiff"  is  a  peculiarly 
hard  one,  considering  the  nature  of  his  demand,  and  the 
efforts  made  on  his  behalf  to  enforce  it — and  he  may  very 
reasonably  think  so — but  that  does  not  necessarily  shew 
the  verdict  to  be  wrong,  and  would  not  alone  warrant  us 
in  setting  it  aside,  however  much  we  may  regret  that  the 
plaintiff*  has  failed  in  obtaining  the  fruits  of  his  judgment, 
if  no  hope  now  remains  to  him  from  any  further  efforts  he 
can  use. 

I  will  add,  that  I  have  not  now  a  different  opinion  from 
that  which  I  formed  at  the  trial,  respecting  the  effect  which 
it  seemed  right  to  give  to  the  assignment  made  by  the 
debtor  of  his  household  goods,  under  the  direction  of  the 
Master  in  Chancery.  I  do  not  see  that  the  jury  could  pro- 
perly have  been  directed  to  regard  it  as  wholly  insignificant 
and  inoperative,  in  consequence  of  anything  proved  upon 
the  trial.  It  was  made  for  no  fraudulent  purpose,  and  with 
no  dishonest  intention,  and  made  at  the  suggestion  of  the 
proper  oflicer  of  the  Court  of  Chancery,  in  the  course  of 
proceedings  then  and  still  depending  in  that  court.  All 
that  could  be  said  was,  that  it  had  not  yet  received  the 
sanction  of  the  judges  of  that  court,  and  that  being  applied 
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to,  they  had  expressed  an  unwillingness  to  carry  into  effect 
the  purpose  which  that  assignment  was  intended  to  promote ; 
but  the  case  was  still  depending,  not  finally  disposed  of — 
the  assignment  had  not  been  cancelled  or  directed  to  be 
given  up,  and  it  does  not  appear  to  me  that  the  court  could 
treat  it  as  so  much  waste  paper,  which  had  no  effect  on  the 
issue  to  be  tried,  whether  the  debtor  had  still  these  goods 
liable  to  be  seized  under  the  writ.  If  he  had  not,  it  was 
of  little  moment  whether  the  sheriff  did  or  did  not  act  upon 
the  writ  with  any  view  to  the  legal  effect  of  that  assign- 
ment, or  whether  he  had  even  any  knowledge  of  it.  It 
would  still  be  material  to  consider  whether,  nothwithstand- 
ing  that  assignment,  and  in  the  position  in  which  things 
then  stood,  the  goods  were  clearly  liable  to  be  seized  under 
the  fi.  fa.  If  the  case,  however,  had  turned  upon  that 
single  point,  it  would  be  necessary  to  consider  it  more 
closely.— 2  D.  &  L.  217. 

It  IS  principally  on  the  evidence  which  respected  the 
question  of  negligence  in  the  means  used  to  execute  the 
writ,  th^t  I  think  the  verdict  should  not  be  set  aside  ;  though, 
if  the  jury  had  taken  a  view  of  the  evidence  less  favorable 
to  the  sheriff,  we  might  equally  have  refrained  from  disturb- 
ing the  verdict. 

Per  Cur. — Rule  discharged. 
♦   

Davidson  v.  Brethom. 

Provincial  ad  10th  and  lUh  Vic,  ch.  31,  sec.  58— as  to  right  to  proceed  against 
and  coTuhmn  goods  under  act  seized  by  Collector  of  Customs  before  act  passed. 

Where  the  Collector  of  Customs  had  made  a  seizure  of  goods  in  May  1847,  and 
filed  his  information  upon  it  in  1848 :  Held  per  Cur.,  that  such  goods  might  be 
taken  to  be  as  condemned  good^  if  no  claim  should  be  made  within  a  month 
after  notice  of  the  information  had  been  published  as  the  58th  clause  of  the 
Provincial  statute  10th  and  11th  Vic,  ch.  31  directs. 

The  Collector  of  Customs  for  the  port  of  Hamilton  sued 
upon  a  bond  given  to  him  on  the  23d  June  1848,  by  the 
defendant  in  the  penalty  of  180Z.,  in  which  it  was  recited 
that  certain  goods  of  the  defendant  had  been  seized  for  a 
breach  of  the  revenue  laws — that  a  judge's  order  had  been 
made  under  the  statute  10  and  11  Vic.  ch.  48— that  the 
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goods  should  be  delivered  up  lo  the  defendant  on  his  giving 
security;  and  the  condition  was,  that  if  the  said  seized 
articles  should  be  condemned  and  the  defendant  should  pay 
the  value  thereof  to  the  plaintiff  forthwith,  or  in  case  it 
should  be  decided  by  the  proper  authority  that  the  said 
goods  were  not  liable  to  forfeiture,  or  should  be  restored  to 
the  defendant,  then  the  obligation  to  be  void. 

The  defendant  having  set  out  the  condition,  pleaded,  1st, 
that  the  said  goods  or  any  part  thereof,  were  not,  nor  have 
at  any  time  before  the  commencement  of  this  suit,  been 
condemned  according  to  the  condition  of  the  said  bond. 

The  plaintiff  replied  to  this,  enumerating  the  said  goods 
seized,  averring  that  they  were  seized  by  this  plaintiff  as 
collector,  and  thai  he,  as  collector,  afterwards  caused  an 
information  to  be  filed  for  their  condemnation,  which  the 
plaintiff  set  out  at  length  ;  and,  he  averred,  that  after  filing 
the  information,  due  notice  was  put  up  in  the  office  of  the 
clerk  of  this  court,  and  the  office  of  the  collector,  for  one 
month  ;  that  no  claim  was  during  that  month  made  by  the 
defendant  or  by  any  one  ;  wherefore  the  said  goods,  by 
virtue  of  the  statute,  at  the  expiration  of  the  month  which 
had  elapsed  before  the  commencement  of  this  suit,  became 
and  were  to  be  deemed  condemned,  and  were  thus  in  law 
condemned  according  to  the  condition  of  the  bond,  &c. 

The  defendant  rejoined,  that  the  goods  in  the  said  condi- 
tion and  information  mentioned  were  imported  into  Hamil- 
ton and  seized  by  the  plaintiff  on  the  23d  of  May  1847,  and 
before  the  passing  of  the  statute  10  and  11  Vic,  ch.  31, 
and  this  he  was  ready  to  verify,  &c. 

The  plaintiff  demurred  on  the  ground  that  the  goods, 
though  seized  before  the  act  passed,  were  liable  to  be 
proceeded  against  under  its  provisions. 

Cameron,  Q.  C  for  the  demurrer.  Vanko'ughnet,  contra. 
Authorities  referred  to  :  statute  10  and  11  Vic,  ch.  31.  sees. 
48,  58,  52,  56,  57,  58  ;  3  and  4  Wm.  IV.  ch.  59,  sees.  16,  20, 
21,  28,  33. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 
It  would  be  unreasonable  to  hold  that  these  goods,  seized 
in  May  1847,  should  be  held  to  be  forfeited  because  not 
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claimed  within  a  month,  as  required  by  the  statute,  which 
was  not  passed  before  July  1847.  The  Legislature  could 
never  have  intended  that ;  but  no  such  question  arises  here. 
Brethom,  under  the  48th  clause  of  the  act,  got  back  the 
goods  seized,  upon  his  giving  a  bond  according  to  that 
clause,  that  he  would  pay  the  value,  in  case  the  seized 
articles  should  be  condemned. 

It  is  not  pretended  that  they  were  condemned  by  judg- 
ment of  a  court  after  trial,  but  the  plaintiff  avers,  that  by 
law  they  became  and  were  to  be  deemed  condemned, 
because  no  claim  was  made  by  any  one  within  one  month 
after  notice  of  the  information  had  been  published  according 
to  the  statute. 

Now,  no  doubt,  if  the  plaintiff  relies  upon  that  as  equiv- 
alent to  sentence  of  condemnation,  which  cannot  by  law 
have  such  effect  in  this  case,  he  must  fail ;  and  therefore  the 
question  is,  whether  in  case  of  a  seizure  made  in  May  1847, 
and  information  filed  upon  it  in  1848,  such  goods  may  be 
taken  to  be  as  condemned,  if  no  claim  shall  be  made  within 
a  month  after  notice  of  the  information  has  been  published, 
as  the  58th  clause  of  the  statute  directs.  We  see  no 
ground  for  holding  otherwise. 

It  is  not  because  Brethom  did  not,  within  one  month  after 
seizure,  give  notice  of  his  intended  claim,  that  the  goods 
are  said  to  have  become  legally  condemned,  but  because  he 
did  not  within  one  month  after  the  notice  of  information 
published,  exhibit  his  claim.  The  statute  10  and  1 1  Vic. 
was  then  in  force  ;  and.  as  to  steps  to  be  taken  under  its 
provisions,  it  does  by  its  language  apply  not  only  to  seiz- 
ures made  under  that  act,  but  also  to  seizures  made  under 
any  other  act  relating  to  the  customs.  Brethom,  after  this 
act  passed,  and  while  the  opportunity  of  claiming  was  yet 
^pen  to  him,  or  at  least  considered  to  be  so,  took  the  step  of 
applying  for,  and  obtaining  his  goods  on  security;  then  an 
information  is  filed,  and  notice  of  it  given  under  this  statute, 
which  had  long  before  come  into  force,  but  he  takes  no 
other  step.  The  goods,  we  think,  became  in  consequence 
under  the  58th  clause  of  10  and  11  Vic.  ch.  31,  condemned 
as  the  plaintiff  in  his  replication  avers. 
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It  is  not  open  to  the  defendant  in  this  action  to  dispute 
the  sufficiency  of  the  information  on  any  technical  ground. 
We  cannot  say  that  the  bond  was  not  taken  in  double  the 
value  of  the  goods,  although  it  is  not  so  expressed  ;  and  as 
to  the  information,  though  it  is  certainly  not  well  framed, 
we  cannot  hold  that  it  states  no  cause  of  forfeiture  in  either 
count — and  it  is  not  competent  to  this  defendant  to  obtain 
possession  of  his  goods  in  giving  his  bond  to  pay  their  value 
in  case  of  condemnation  and  then  omit  to  make  any  claim 
or  make  any  answer  or  take  any  exception  to  the  informa- 
tion, but  lie  by,  and  when  his  goods  are  under  the  express 
provisions  of  the  statute  forfeited,  by  reason  of  non-claim, 
advance  by  way  of  defence  against  his  bond  objections  to 
the  information,  which  if  properly  taken  in  the  course  of 
the  proceeding  itself  might  have  been  readily  cured  by 
amendment.  The  defendant  must  be  liable  upon  his  bond, 
if  an  information  for  the  condemnation  of  the  goods  has 
been  filed,  and  notice  of  it  given,  and  the  goods  condemned 
for  want  of  claim. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 


In  re  Smith  and  Municipal  Council  or  Euphemia. 

Alteration  of  Roads — By-Law  of  Municipal  Council — 12  Vic.  ch.  81,  sec.  31 , 189. 

A  municipal  council  in  passing  a  by-law  for  the  alteration  of  an  old  road,  des- 
cribed the  point  of  commencement  of  the  new  road  as  being  "  about  eight  chains 
south  of  N.  W.  corner,  &c."  The  court  held  that  in  the  absence  of  any- 
ground  for  exceeding  or  coming  short  of  the  eight  chains,  the  road  was  to  com- 
mence at  a  point  eight  chains  south,  &c. ,  and  that  the  objection  of  the  uncertainty 
of  the  point  of  departure  of  the  road  was  not  an  objection  sufficiently  strong  to 
warrant  them  in  setting  aside  the  by-law ;  but  held,  that  the  by-law  was  bad 
for  not  assigning  any  width  to  the  new  road,  and  it  was  therefore  set  aside  but 
without  costs. 

Mr.  Cameron^  Q.  C.  obtained  a  rule  returnable  on  the  1st 
of  Michaelmas  term,  to  shew  cause  why  a  by-law  passed 
by  the  municipal  council  of  the  township  of  Euphemia  on 
the  16th  of  July  1850,  authorizing  an  alteration  of  a  certain 
road  formerly  surveyed  on  the  north  and  south  sides  of  the 
river  Sydenham,  as  in  the  said  by-law  mentioned,  should 
not  be  quashed  with  costs. 
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The  rule  had  been  served  upon  the  town  reeve  and  was 
answered  by  affidavits  filed. 

The  by-law  was  transmitted  under  the  seal  of  the  council, 
certified  by  the  township  clerk.  It  recited  that  it  was 
necessary  to  open  and  establish  a  new  road  on  the  north 
and  south  sides  of  the  river  Sydenham,  and  enacted  that 
"  the  following  road,  being  an  alteration  of  a  certain  road 
formerly  surveyed  on  the  north  and  south  sides  of  the  river 
Sydenham,  be  granted,  confirmed  and  established  as  a  public 
highway,  for  the  public  good  of  the  township  of  Euphemia, 
said  line  commencing  about  eight  chains  south  of  the  N. 
W.  corner  stake  of  lot  No.  29,  in  the  4th  concession,  thence 
S.  E.  22  chains  18  links,  thence  &c.,  giving  the  various 
courses  and  distances  precisely. 

The  objections  were^ — 1st :  the  -uncertainty  of  the  point 
of  commencement — about  eight  chains  south,  &c.,  (as 
above) .  2nd  :  the  complainant  Samuel  Smith  made  affida- 
vit that  the  said  line  of  road  as  described  in  the  within 
iDy-law,  passed  over  and  included  a  considerable  part  of 
his  property,  and  that  the  said  line  of  road  as  laid  out  by 
the  said  by-law,  ran  through  and  encroached  upon  the 
orchard  and  pleasure  ground  of  him  the  deponent,  and  that 
such  line  was  so  laid  out  without  his  consent,  given  either 
before  or  after  the  said  line  of  road  was  laid  out.  The 
by-law  assigned  no  particular  width  to  the  road,  nor  did 
the  statute  contain  any  general  provision  which  would  give 
it  at  a  certain  width.— See  189th  clause. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

The  complaint  that  the  road  passed  through  an  orchard 
or  pleasure  ground  seems  to  be  repelled  by  affidavits  filed 
in  answer  to  the  rule,  and  we  feel  ' ourselves  under  no 
necessity  of  interfering  on  that  ground. 

Then,  as  to  the  uncertainty  of  the  point  of  departure,  we 
think  we  may  hold,  in  the  absence  of  any  ground  for 
exceeding  or  coming  short  of  the  eight  chains,  that  the  road 
is  to  begin  at  a  point  eight  chains  south  of  the  post 
referred  to. 

But  we  consider  the  by-law  bad  in  not  assigning  any 
width  to  the  road,  and  not  even  saying  that  the  line  des- 
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cribed  is  to  be  the  centre  of  the  road  or  the  outer  limit  of  it 
on  one  side  or  the  othei. 

The  statute  provides  that  the  road  when  altered  in  its 
direction  may  be  made  of  the  same  width  as  the  old  road, 
not  that  it  must  be,  and  as  to  any  new  road,  it  is  to  be  laid 
out  not  more  than  90  feet  nor  less  than  40.  In  any  case 
there  is  a  discretion  to  be  exercised  by  the  council,  and  the 
by-law  should  shew  that  it  has  been  exercised,  or  how  is 
the  proprietor  of  the  land  to  know  in  many  cases  whether 
the  authority  of  the  council  has  been  exceeded  or  not,  or 
how  much  land  he  is  entitled  to  claim  compensation  for  ? 

No  width  being  stated  in  this  by-law,  and  in  fact  no  road 
laid  out  or  sanctioned— nothing  but  an  unauthorised  line--we 
feel  it  necessary  to  set  aside  this  by-law,  but  not  with  costs. 

Per  Cur — By-law  set  aside  without  costs. 


Doe  DEM.  Ellis  v.  McGill. 

Mutilation  of  Deed — Refusal  of  Executors  to  act — Power  of  one  to  convey 
—21  Hen.  VIII.,  ch.  A:- Registry  act,  9  Vic.  ch.  34. 

If  it  be  clear  to  the  satisfaction  of  a  jury  that  a  deed  once  perfect  has  after- 
wards had  its  seal  and  signature  torn  off,  or  has  become  otherwise  mutilated 
by  accident,  or  the  effect  of  time,  such  mutilation  does  not  render  it  invalid. 

Under  the  statute  21  Hen.  VITI.,  ch.  4,  one  or  more  of  several  executors  has  power 
to  convey  when  the  others  decline  to  act. 

A  written  renunciation,  though  not  sealed,  made  by  one  or  more  executors 
before  the  Surroi^ate,  and  produced  from  his  office,  is  sufficient  to  entitle  the 
remaining  executor  or  executors  to  act  under  21  Hen.  VIIL,  ch.  4. 

Under  the  statute  9  Vic  ch.  34,  the  objection  that  the  v.-ill  was  not  registered 
within  six  jnonths  after  death  of  testatrix,  nor  previous  to  a  conveyance  by 
the  heir  al  law,  is  not  valid  when  the  person  takin.<^  such  conveyance  is  not  a 
bona  fide  purchaser  for  valuable  consideration,  nor  where,  when  the  will  was 

.  made,  the  title  was  not  a  registered  title. 

Ejectment  for  land  in  the  township  of  Walsingham,  not 
otherwise  described  than  as  being  in  the  possession  of 
George  McGill,  (the  defendant.) 

The  land  which  the  plaintiff  was  suing  for,  was  in  fact 
part  of  lot  14,  in  the  front  of  Walsingham. 

The  plaintiff  made  title  by  shewing  a  deed  of  bargain 
and  sale  from  John  McKay  to  Elizabeth  McMichael,  widow, 
of  the  S.  E.  part  of  this  lot  14,  containing  143  acres — con- 
sideration, 140/. 

This  deed  appeared,  from  the  date  of  the  receipt  for  the 
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purchase  money  which  was  endorsed,  to  have  been  executed 
on  the  13th  of  September  1806.  The  deed  was  mutilated 
- — that  corner  in  which  usually  contains  the  signatures  and 
seals  being  wanting,  apparently  having  been  separated  by 
the  effect  of  time— the  different  portions  into  which  the 
paper  had  been  folded  having  become  detached  by  the 
creases  wearing  through,  and  thus  one  of  the  folds  seeming 
to  have  been  lost.  The  part  lost  contained  also  the  year  of 
the  date.  The  attestation  of  the  deed  was  perfect,  the 
witnesses  being  Henry  Bostwick  and  John  Bostwick, 
Esquires,  the  one  a  barrister  and  the  other  many  years 
sheriff  of  the  district  of  London  ;  both  now  dead.  The 
signature  of  the  grantor  John  McKay  was  to  the  receipt 
endorsed.  There  was  no  certificate  on  the  deed  of  its 
having  been  registered. 

2d.  The  will  of  Elizabeth  McMichael  dated  the  8th  of 
September  1838,  by  which  after  devising  to  two  of  her 
children  small  portions  of  the  lot  14,  she  declared  it  to  be 
her  request^  that  her  son  Hugh  McMichael  should  have  the 
use  of  the  remainder  of  her  farm  during  his  life,  and  after 
his  death  the  farm  was  to  be  sold  as  soon  as  convenient  by 
the  executors,  and  the  one-third  of  the  proceeds  paid  to 
her  son  James,  if  living,  and  if  not,  to  be  distributed  with 
the  remainder  of  the  price  in  the  manner  described  by  her 
will,  and  she  appointed  Francis  L.  Walsh,  Michael  Troyer, 
John  B.  Hutchinson  and  James  McMichael  to  be  her 
executors. 

3d.  A  deed  of  bargain  and  sale  made  oA  the  30th  of 
January  1850,  by  Michael  Troyer,  "  as  the  Only  acting 
executor  of  the  will  of  Elizabeth  McMichael,"  to  the  lessor 
of  the  p!a  ntiff  Henry  Ellis,  reciting  the  will  and  that 
Walsh  and  Hutchinson,  two  of  the  executors,  had  refused 
to  take  upon  them  the  administration  of  the  will ;  that 
James  McMichael  the  executor  had  been  long  dead,  and 
that  Hugh  McMichael,  to  whom  the  land  in  question  was 
devised  for  his  life,  was  also  dead. 

This  deed  conveyed  the  land  to  Ellis  for  a  consideration 
of  60/,  describing  the  land  as  the  south  half  of  14,  in  the 
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broken  front  of  Walsingham,  being  on  the  south  side  of 
the  lake  road — the  qiiantily  of  land  not  mentioned. 

There  was  produced  at  the  trial  a  paper  dated  the  28th 
January  1850,  signed  by  Hutchinson  and  Walsh,  addressed 
to  the  clerk  of  the  Surrogate  Court  for  the  county  of  Norfolk, 
declaring  that  they  refused  to  lake  upon  them  the  adminis- 
tration and  charge  of  "  the  last  will  and  testament  of 
Elizabeth  McMichael  deceased,  dated  8th  September  1838, 
and  proved  on  record  in  his  office."    This  was  not  sealed. 

On  the  30th  January  1850,  Michael  Troyer  made  the 
usual  affidavit  that  he  was  the  person  named  as  the  execu- 
tor in  the  will,  and  that  he  would  pay  debts  and  exhibit  an 
inventory.  This  was  annexed  to  the  written  renunciation 
of  the  other  two. 

Upon  this  evidence  a  verdict  was  given  for  the  plaintiff, 
and  the  defendant  moved  for  a  new  trial  on  certain  lesfal 
exceptions  taken  and  reserved  at  the  trial. 

These  were — 1st,  that  the  conveyance  to  Mrs.  McMichael 
was  not  established — the  alleged  deed  to  her  from  McKay 
being  incomplete,  wanting  signature  and  seal. 

2d.  That  by  her  will  the  executors  could  not  convey, 
though  they  might  sell. 

3d.  That  one  of  the  executors  alone  could  not  convey. 

4th.  That  the  will  was  not  shewn  by  legal  evidence  to 
have  been  registered  within  six  months  after  the  death  of 
the  devisor. 

The  defendant  at  the  trial  put  in  a  deed  made  by  A^illiam 
McMichael,  described  in  it  as  heir  at  law  of  Elizabeth 
McMichael,  dated  the  25th  May  1843,  conveying  to  James 
McMichael,  the  south  half  of  this  lot,  for  a  consideration 
expressed  of  100/.  This  deed  was  registered  on  the  day  of 
its  date,  and  the  will  appeared  to  have  been  registered 
three  days  afterwards  ;  but  there  was  no  appearance  of  the 
title  having  been  a  registered  title  before  the  deed  to  James 
McMichael  was  put  on  record. 

William  McMichael  was  examined  as  a  witness  on  the 
trial,  and  swore  that  he  made  the  deed  without  any  consid- 
eration, at  the  request  of  his  brother  James,  not  knowing 
that  he  was  an  executor  of  his  mother's  will,  and  being 
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told  by  his  brother  that  the  will  was  good  for  nothing.  He 
swore  that  his  mother  had  lived  and  died  in  possession  of 
the  house  on  the  land  in  question,  and  that  it  was  he,  the 
witness,  who  pat  the  defendant  in  possession. 

R.  Duggan  obtained  a  rale  for  a  new  trial  on  the  points 
reserved.  Richards  shewed  cause.  Cases  cited — 5  U.  C. 
R.  348;  Cro.  Car.  382;  Dyer  371;  1  Wms.  on  Exors. 
153;*Cro.  Eliz.  92;  1  Salk.  3;  3  B.  &  Aid.  363. 
RoBiNsoiv,  C.  J.  delivered  the  judgment  of  the  court. 
It  is  clear  that  none  of  the  exceptions  taken  in  this  case 
are  entitled  to  prevail. 

The  mutilated  state  of  the  deed  to  Mrs.  McMichael  could 
occasion  no  difficulty,  for  if  it  had  been  necessary  to  the 
case  that  the  jury  should  have  found  that  to  be  a  deed 
executed  by  McKay,  there  can  be  no  doubt  that  they  would 
have  found  the  fact  to  be  so.  The  receipt  endorsed  has  the 
signature  of  the  grantor,  and  is  dated,  and  the  signature  of 
the  attesting  witnesses,  both  men  well  known,  could  have 
left  no  doubt  with  the  jury  that  the  deed  was  once  perfect,  ^nd 
has  only  become  mutilated  by  accident  or  the  effect  of  time 
— especially,  as  the  possession  of  the  land  has  been  con- 
sistent with  it  for  more  than  forty  years.  The  fact  of  such 
possession  in  Mrs.  McMichael  rendered  all  question  about 
the  deed  immaterial,  for  she  had  acquired  a  good  title 
under  the  Statute  of  Limitations. 

Then  both  parties  equally  claim  through  her  title,  and 
are  concerned  in  supporting  it.  Her  will,  made  in  1838, 
gave  the  executors  a  mere  authority  to  convey,  and  in  such 
terms  as  constitute  a  case  of  a  kind  most  clearly  within  the 
statute  21  Hy.  VIJI,  ch.  4,  which  gives  to  one  or  more  of 
several  executors  authority  to  convey  where  the  others 
decline  acting  under  the  will — including  of  course,  the 
power  to  make  the  title  as  well  as  to  make  the  contract  of 
sale. 

The  only  room  for  question,  is  upon  the  proof  given  of 
renunciation  by  the  other  executors.  It  seems  by  a  paper 
put  in  on  the  trial,  (the  memorial  executed  for  the  registra-^ 
tion  of  the  will  in  the  county  register,)  that  in  1840,  probate 
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had  been  granted  to  James  McMichael  alone — though  no 
notice  of  this  fact  seems  to  have  been  taken  at  ilje  trial. 
This  seems  to  shew  that  then,  and  up  to  that  time, 
Hutchinson,  Walsh  and  Troyer  had  declined  acting. 

Afterwards,  James  McMichael  died  d  he  i  i  seems 
that  in  order  to  carry  the  will  into  effect,  and  to  prevent  the 
intentions  of  the  testatrix  from  being  d  -  eated,  Troy  r  con- 
sented to  administer,  as  he  might  do,  notwithstandirrg  the 
previous  refusal,  if  he  did  indeed  refuse  ;  and  at  any  rate, 
deriving  his  power  to  deal  wilh  this  land  from  the  will 
itself,  independently  of  any  probate,  he  sold  the  land  to  the 
lessor  of  the  plaintiff",  and  executed  the  conveyance  under 
wh  ch  he  claims.  For  anything  that  appears,  this  was  a 
bona  fide  carrying  into  effect  of  the  will  of  the  testatrix; 
Ellis  having,  it  seems,  paid  some  of  the  children  their 
portions,  and  undertaking  to  pay  others,  in  consideration  of 
this  land  being  sold  to  him. 

The  written  renunciation  made  by  Walsh  and  Hutchinson 
before  the  surrogate,  and  produced  from  his  office,  was 
su^icient,  we  think,  to  entitle  Troyer  to  act  alone  under 
the  statute — James  McMichael,  the  fourth  executor,  being 
dead. 

As  to  the  omission  to  register  the  will  until  after  the  heir 
at  law  had  conveyed,  no  difficulty  arises  from  that,  because 
in  the  first  place,  James,  who  took  that  conveyance,  was 
not  Sibona  fide  purchaser  for  value,  within  the  Registry  Act, 
but  was  acting  contrary  to  good  faith  in  taking  a  voluntary 
conveyance  from  his  brother,  the  heir,  in  order  to  defeat  the 
will,  of  which  he  was  an  executor ;  and  besides,  when  the 
will  was  made,  the  title  to  the  land  was  not  yet  a  registered 
title^there  had  been  no  previous  entry  of  the  lot  in  the 
county  register,  and  therefore  the  clause  in  the  registry  act 
which  gives  priority  to  subsequent  deeds  when  they  are  the 
first  registered,  does  not  apply. 

Per  Cwr.— Rule  discharged. 
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Roach  v.  Municipal  Council  or  Hamilton. 

^jIs  to  debt  lying  against  the  Toivnship  Council  for  expense  of  a  survey  made 
under  the  38  Geo.  III.,  chapter  1. 

Held  per  Cur. — That  the  Township  Council  of  Hamilton  conaing  in  the  place 
undei-lhe  12  Vic.  ch.  81,  sec.  31,  heads  26  and  31,  of  the  trustees  of  ihe  New- 
cas'le  district  in  quarter  sessions  asseiubled,  could  not  be  held  liable  in  debt 
to  the  surveyor  wiio  had  been  appoinled  under  the  38  Geo.  111.,  chapter  1,  to 
re-survey  the  township  of  Hamilton. 

Debt  for  work  and  labor  by  the  plaintiff  as  a  land  sur- 
veyor in  surveying  the  Township  of  Hamilton,  making 
pl  ms  and  field  notes  &c.,  pursuant  to  stat.  38  Geo.  111.  ch. 
1 — a  count  on  an  account  stated. 

Pleas — nil  debet — payment. 

The  plaintiff  proved  that  on  the  9th  of  July  1846,  the 
justices  of  the  district  of  Newcastle  in  quarter  sessions  made 
an  order  upon  the  application  of  thirty  freeholders,  under 
statute  38  Geo.  III.,  ch.  1,  for  the  survey  of  the  township 
of  Hamilton,  and  setting  up  permanent  monuments  to 
mark  the  several  boundaries  and  concession  lines  :  that  a 
warrant  was  afterwards  made  by  two  justices  of  the  peace, 
lo  the  collector  of  rates,  to  levy  300/.  on  an  assessment  of 
IJd.  in  the  pound  for  defraying  the  estimated  expense  of 
the  survey — that  in  January  and  July  1847,  orders  were 
made  by  the  justices  of  the  district  of  Newcastle  in  quar- 
ter sessions,  upon  the  treasurer  of  the  district.,  to  pay  lo  this 
plaintiff  75Z.  and  out  of  monies  in  his  hands  appro- 

priated to  paying  the  expense  of  this  survey. 

The  approved  estimate  was  shown,  and  the  field  notes 
and  plans,  and  the  instructions  of  the  government  issued  in 
May  1846,  for  the  survey  referred  to. 

Then  it  was  shewn  that  on  the  22d  of  November  1849 
the  collector  reported  that  he  had  collected  50/.,  which  was 
paid  over  to  this  plaintiff  by  the  treasurer's  order  :  also,  that 
distress  warrants  had  issued  against  the  collector  of  rates, 
White,  and  his  sureties,  directing  the  levy  on  them  of  the 
balance  of  250/. 

On  these  facts  the  learned  judge  was  clearly  of  opinion 
that  no  action  of  debt  in  the  form  of  the  declaration  in  this 
case  would  lie  against  the  Township  Council  of  Hamilton, 
and  directed  the  plaintiff  to  be  non-suited. 
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Robinson,  C.  J.,  delivered  the  judgment  to  the  court. 

I  am  of  opinion  that  the  non-suit  was  proper.  The  jus- 
tices of  the  peace  in  1846,  acting  under  the  stat.  38  Geo. 
III.,  ch.  1,  made  an  order  for  the  re-survey  of  the  township 
of  Hamilton — estimated  the  expense  at  30()Z.,  and  directed 
the  money  to  be  raised  by  their  w^arranl,  by  a  rate  imposed 
by  their  order,  on  the  inhabitants  of  the  township.  I  infer 
from  the  evidence,  that  the  collector  did  actually  levy  the 
whole  amount  and  misapplied  the  greater  part  of  it.  The 
first  question  would  be,  if  all  remained  as  it  then  was,  in 
the  authority  of  the  justices,  could  they,  without  special 
legislative  authority,  have  imposed  a  second  rate  to  raise 
the  money  again  ?  I  apprehend  not.  They  had  no  other 
money  applicable  in  their  discretion  to  its  payment.  They 
owed  no  debt  to  the  surveyor — they  had  only  to  discharge  a 
public  duty  prescribed  by  the  statute,  which  they  had  done. 
If  they  could  have  made  a  second  rate  and  yet  declined  to 
do  so,  the  remedy  would  have  been  by  application  for  a 
mandamus  to  compel  them. 

Then  comes  the  late  act,  12  Vic,  ch.  81,  by  which  (see 
31,26  and  31st  heads,)  the  statute  28,  Geo  III,  ch.  1,  is 
superseded,  as  regards  the  intervention  of  the  justices  of 
the  peace  ;  either  for  the  purpose  of  establishing  the  boun- 
daries, or  of  paying  the  expense  of  it — but  the  change  is 
prospective  only.  In  this  case  the  work  had  been  done 
under  the  authority  of  the  justices  properly  exercised,  and 
ought  no  doubt  to  be  paid  for.  But  does  it  follow,  that  in 
consequence  of  what  has  been  done,  there  is  a  debt  legally 
due  by  the  newly  constituted  township  council  to  the  plain- 
tiff; such  as  the  plaintiff  sues  for  as  arising  from  services 
rendered  by  him  for  them?  I  think  clearly  not.  If  a  debt 
arises  at  all,  it  could  only  be  under  some  special  provision 
of  the  late  statute  rendering  the  township  council  liable 
for  debts  due  by  the  quarter  sessions,  and  the  circumstances 
of  the  debt  should  have  been  set  out  truly  and  the  transfer 
of  the  obligation  relied  on,  instead  of  treating  the  debt  as 
originally  contracted  with  the  township  council. 

But  can  we  hold  that  there  is  a  debt  due  by  the  township 
council  in  respect  of  this  transaction,  which  can  be  declared 


ROACH  V.  MUNICIPAL  COUNCIL'  OF  HAMILTON.  231 

for  in  any  form?  The  182nd  clause  of  the  12  Vic.  ch.  81, 
clearly  does  not  apply  to  this  case,  because  this  is  not  the 
case  of  a  debt  due  by  any  of  the  municipal  bodies  men- 
tioned in  that  clause  before  1st  January  1849,  or  at  any 
lime. 

Neither  can  the  175th  clause  be  applied  to  this  case  ;  and 
I  can  find  no  provision  which  could  authorize  us  in  holding 
that  in  a  case  where  there  was  no  legal  debt  that  could  be 
enforced,  either  against  the  justices  or  against  the  district 
council  in  respect  of  a  past  transaction,  the  township  coun- 
cil can  be  made  liable  to  an  action  of  debt  as  coming  in 
their  place. 

If  there  is  any  remedy  it  can  only  be  by  applying  to  them 
to  pass  a  by-law  to  raise  the  money  if  it  has  not  been 
collected  under  the  warrant  issued  formerly  against  the 
collector's  sureties ;  and  if  they  decline  to  pass  such  a  by-law, 
the  plaintiff  must  then  take  advice  as  to  the  course  that  can 
be  adopted  for  compelling  them. 

The  43d  section  of  4th  and  5th  Vic.  ch.  10,  applies  only 
to  cases  in  which  debts  were  due  by  the  justices  by  reason 
of  matters  done  by  them  in  the  prosecution  of  objects  over 
which  they  were  no  longer  to  have  any  control ;  which  is 
not  this  case,  for  the  district  council  were  never,  as  to  a 
matter  of  this  kind,  substituted  for  the  justices,  and  indeed 
this  proceeding  took  place  long  after  the  district  councils 
were  established. 

it  does  not  seem  to  have  been  shewn  at  the  trial  whether 
the  money  was  or  was  not  levied  upon  the  collector's  sure- 
ties, or  why  it  could  not  be  so  levied  ;  but,  however  this 
may  be,  we  think  the  non-suit  was  proper,  for  the  reasons 
given. 

Per  Cwr.—Rule  discharged. 
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In  re  Lafferty  v.  Municipal  Council  of  Wentworth 
AND  Halton. 

Mipiicipal  Corporation  Act,  12  Vic.  ch  81,  clauses  155,  192 — ■poufr  of  court  to 
quash  by-taws — notices — orchar  !.s. 

Under  ihe  I55th  and  192d  clauses  of  the  Municipal  Corporation  Act,  12  Vic.  ch. 
81,  this  court  has  the  power  of  (jnashing  a  by-law,  riot  only  for  some  illegality 
appearins:  upon  the  face  of  it,  but,  also  where  as  a  matter  of  fact  the  by-law 
has  bt-rn  made  in  such  a  manner  as  it  is  enacted  by  the  192d  clause  it  shall 
not  be  lawful  tor  any  municipal  corporations  to  make  it. 

In  this  case,  under  the  facts  mentioned  in  the  affidavits,  as  stated  below,  the 
court  refused  to  quash  a  by-law  for  changing  a  road,  on  the  grounds — 1st,  that 
notices  had  not  been  put  up  as  the  act  requires  ;  and  2dly,  that  the  applicant 
had  not  given  his  consent  to  the  road  passing  through  his  orchapd. 

Corporations  should  be  careful  to  preserve  proof  of  regular  notices,  by  affidavit 
of  persons  employed  to  put  them  up. 

In  Hilary  term  last,  Mr.  Read  obtained  a  rule  nisi^  that 
the  Municipal  Council  of  Wentworth  and  Halton  should 
shew  cause  why  a  certain  by-law  made  by  ihem  should  not 
be  quashed,  on  the  ground  that  it  was  illegal  and  contrary 
to  the  lllh  head  of  the  41st  section  of  12  Vic.  chap.  81, 
and  because  the  highway  established  by  it  would  pass 
through  the  enclosure  of  the  applicant  Jame,s  Lafferty,  with- 
out his  consent  in  writing  being  obtained  ;  and  because 
one  month's  notice  was  not  given  in  the  manner  directed 
by  12  Vic.  ch.  81,  sec.  192  ;  and  because  the  said  by-law 
was  otherwise  contrary  to  the  said  act,  and  on  other  grounds 
in  affidavits  filed  ;  the  costs  of  this  application  to  be  in  the 
discretion  of  the  court. 

The  by-Saw  recited  that  it  was  expedient  to-  alter  the  liiie 
of  road  down  the  mountain  at  the  north-east  angle  of  lot 
No.  26,  2d  con.  east  Flamboro' ;  and  proceeded  to  direct  that 
a  certain  line  of  road  be  established  according  to  the  survey 
and  report  of  Thomas  A.  Blyth,  Esq.  D.  P.  S.,  as  a  public 
highway,  and  to  be  fifty  feet  wide,  and  describing  the  centre 
line  of  the  said,  proposed  highway  by  courses  and  distance-^. 

It  then  provided  that  the  petitioners  should  provide  Mr. 
Lafferty  free  access  to  a  spring  by  an  opening  under  the 
bridge  to  be  made  across  a  ravine,  and  that  the  petitioners 
should  pay  all  the  expenses  incurred  in  establishing  the 
road,  and  that  none  of  the  county  funds  should  be  applied 
to  pay  for  the  land  taken  for  the  road. 

Lafferty,  the  present  applicant,  made  oath  that  the  greater 
part  of  the  land  over  which  this  new  road  would  pass  was 
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owned  by  him  in  fee;  that  seeing  a  notice  about  the  31st 
December  last  on  the  close  of  the  school-honse  on  the 
defelidarit's  farm,  signed  by  Blyth  the  surveyor,  that  appli- 
cation would  be  made  for  this  proposed  line  of  road  to  be 
laid  out,  he  petitioned  on  the  30th  of  January  against  it, 
objecting  that  the  road  would  pass  through  his  orchard,  as 
he  swore  it  did,  and  otherwise  injure  him ;  that  a  better 
road  up  the  mountain  and  less  injurious  to  him  might  be 
had  through  his  land ;  that  he  had  heard  of  no  other 
notice  than  the  one  he  saw ;  that  as  far  as  he  knew,  the 
municipal  council  did  not  give  one  calendar  month's  notice 
of  their  intention  to  open  or  alter  the  road ;  that  on  the 
30th  of  January  he  appeared  before  them  and  stated  that  the 
road  would  run  through  his  orchard  and  obstruct  him  in  the 
use  of  a.  spring  on  his  farm  ;  that  he  planted  his  orchard 
the  year  before,  and  it  contained  about  forty  trees,  some  of 
which  had  borne  fruit. 

An  affidavit  was  filed  of  Hugh  MacMahon  a  surveyor, 
with  a  plan  shewing  that  the  new  line  ran  through  LafFerty's 
orchard,  and  shewing  where  a  better  road  might  have  been 
laid  down. 

Thomas  Foster  swore  that  the  orchard  was  planted  in  the 
end  of  November  1849,  and  as  he  believed,  solely  to  prevent 
the  road  being  made — that  he  put  up  three  copies  of  the 
notice  produced  in  public  places  described. 

A  petition  was  shewn,  signed  by  twenty-rfour  inhabitant 
freeholders. 

A  number  of  affidavits  were  filed  by  persons  who  applied 
for  the  road,  stating  that  in  the  summer  of  1848  they  spoke 
with  Lafferty  about  this  road — offered  him  any  compensa- 
tion that  would  be  awarded  for  the  line  required,  and  asked 
him  to  point  out  any  line  that  he  thought  would  be  better — 
that  he  objected  to  their  doing  anything,  and  expressed  his 
determination  that  no  such  road  should  be  made,  and  that 
they  believe  he  planted  his  orchard  solely  to  prevent  the 
proposed  road  from  being  laid  down. 

Lafferty  denied  this.  He  did  not  positively  say  that  the 
notices  required  were  not  put  up,  but  that  he  had  tried  to 
ascertain  and  could  not  find  that  they  were. 
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The  corporation  on  the  other  hand,  did  not  furnish  proof 
of  six  notices  being  put  up,  as  directed  by  the  12  Vic.  ch. 
81,  sec.  192. 

No  proof  to  the  contrary  however  was  furnished,  except 
on  the  affidavit  of  Lafierty  before  mentioned. 

The  clause  provided,  that  it  should  not  be  lawful  to  make 
any  by-law  for  stopping  up,  altering  &;c.  any  public  high- 
way until  they  have  caused  at  least  one  calendar  month's 
notice  to  have  been  given  by  written  or  printed  notices  put 
up  in  the  six  most  public  places  in  the  immediate  neighbor- 
hood of  such  highway — nor  until  they  shall  have  heard  in 
person,  or  by  council  or  attorney,  any  person  through  whose 
land  such  proposed  highway  shall  run,  and  who  may  claim 
to  be  so  heard  before  them. 

The  council  were  authorized  to  make  by-laws  for  opening, 
stopping  up,  widening,  altering,  changing  or  diverting  any 
public  highway  in  the  county,  provided  that  no  such  new 
or  altered  highway  should  be  laid  out  so  as  to  run  through  or 
encroach  upon  any  dwelling  house,  barn  &c.,  or  through 
any  orchard,  garden,  yard  or  pleasure  ground,  without  the 
consent  in  writing  of  the  owner  thereof. 

The  155th  clause  eoajted  that  any  resident  inhabitant  of 
any  county  &c.  in  which  any  by-law  should  be  passed,  or 
any  person  having  an  interest  in  the  provisions  of  such 
by-law,  might  apply  for  and  obtain  a  copy  of  it,  and  that 
this  court  might  be  moved  to  quash  such  by-law  ;  and  that  if 
it  should  appearto  this  courtthat  such  by-law  was  inthe  whole 
or  in  part  illegal,  it  should  be  lawful,  upon  proof  of  service 
of  a  rule  on  the  corporation  to  shew  cause  &c.,  for  this 
court  to  order  such  by-law  to  be  quashed  in  the  whole  or 
in  part,  and  to  award  costs  for  or  against  the  corporation. 

Brough  shewed  cause.  The  several  clauses  of  the  act 
above  referred  to  were  mentioned  in  the  argument. 

Robinson,  C.  J.  delivered  the  judgment  to  the  court. 

As  to  alleged  want  of  notice  :  Taking  the  155th  clause  by 
itself,  I  should  be  inclined  to  think  that  the  legislature 
intended  this  court  should  only  quash  a  by-law  for  some 
illegality  appearing  on  the  face  of  it — but  taking  it  in  con- 
nection with  the  192d  clause,  I  consider  that  we  must 
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pronounce  any  by-law  to  be  illegal^  and  quash  it  as  such^ 
which  has  been  made  in  such  a  manner  as  it  is  enacted  by 
that  clause  it  shall  not  be  lawful  for  any  municipal  corpo- 
ration to  make  a  by-law,  and  this  applies  to  the  fact  of 
notice. 

So  also  as  to  the  other  objection,  founded  on  the  eleventh 
head  of  the  41st  clause,  that  this  road  has  been  laid  out 
through  an  orchard.  That  is  an  objection  which  would  not 
appear  on  the  face  of  the  by-law  itself,  but  I  consider  that 
upon  its  being  proved  to  ns  aliunde  that  a  by-law  has  been 
passed  in  disregard  of  this  provision,  we  have  authority  to 
quash  it  as  illegal,  being  made  in  express  opposition  to  the 
statute  which  confers  the  power  of  making  by-laws. 

But  as  to  notice— -all  that  is  shewn  is,  that  the  applicant 
believes  the  required  notices  were  not  put  up — he  has  not^ 
he  says,  been  able  to  ascertain  that  they  were.  He  gives 
no  other  proof  of  this  ground  of  illegality.  The  corporation, 
on  the  other  hand,  does  not  shew  us  that  six  notices  were  put 
up  as  the  192d  clause  directs,  though  there  is  an  affidavit  of 
a  person  that  he  put  up  three  of  such  notices. 

It  would  be  well  that  the  corporation  should  in  every 
case  preserve  proof  of  regular  notices  by  affidavit  of  the 
person  employed  to  put  them  up.  But  there  is  no  limit  as 
to  the  time  when  any  by-law  may  be  objected  to,  and  it 
would  be  unreasonable  that  we  should  assume  notices  not 
to  have  been  given,  and  pronounce  a  by-law  to  be  illegal, 
and  by  quashing  it,  leave  parties  exposed  to  actions 
for  what  has  been  done  under  it,  because  the  corporation 
has  not  established  to  our  satisfaction  the  fact  of  notice, 
though  the  want  of  regular  notices  has  not  been  positively 
alleged.  And  here  the  only  complaint  of  want  of  notice, 
and  that  doubtfully  alleged,  is  from  a  person  who  actually 
had  knowledge  of  the  proceeding,  and  attended  and  wa» 
heard  before  the  council  in  opposition  to  it. 

Upon  the  second  objection — it  appears  that  the  orchard 
was  planted  eighteen  months  after  Mr.  LafFerty  knew  that 
it  was  desired  to  lay  out  the  road  in  question  as  one  which 
would  be  convenient  to  the  public,  and  after  the  precise 
line  as  now  established  had  been  selected  and  surveyed.. 
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It  seems  but  too  probable  that  the  trees  were  planted  there 
merely  to  obstract  the  change  of  the  road,  and  that  would 
not  in  my  opinion  bring  the  case  fairly  under  the  prohibi- 
tion contained  in  the  41st  clanse — otherwise,  it  would  be 
in  the  power  of  any  person  apprehending  that  a  road  was 
intended  to  be  laid  out  through  his  premises,  to  prevent  the 
council  effecting  a  most  essential  public  improvement  by 
putting  up  a  miserable  out-house  where  it  was  not  required, 
or  planting  a  few  trees  where  he  had  never  thought  of 
planting  them  before,  and  where  he  never  would  have 
planted  them  except  for  the  purpose  of  obstructing  the 
improvement. 

As  to  costs.  If  the  corporation  had  laid  before  us  clear 
proof  of  the  publication  of  the  notices  required  by  law, 
which  they  ought  to  have  been  prepared  to  do,  I  should 
have  been  inclined  to  make  the  applicant  pay  the  costs,  but 
a,s  they  have  left  us  without  that  proof  of  what  they  ought 
to  have  been  in  a  condition  to  furnish,  we  shall  merely 
discharge  the  rule. . 

Per  Cur. — Rule  discharged  without  costs* 


Thorne  v.  Mason. 

Case  for  malicious  arrest — arrest  irregular  though  under  color  of  writ — proof  of 
connection  of  plaintiff  with  writ — as  to  when  probable  cause  can  be  said  to  be 
clearly  shewn. 

Where  a  'jfjiaintifF  in  an  action  on  the  case  for  a  malicious  arrest  has  been  arrested, 
thou^'n  irregularly,  under  color  of  a  wi  it,  and  in  consequence  of  its  having 
iss?ued,  he  naay  naaintain  an  action  on  the  case  as  for  an  arrest  made  by  the 
direction  of  the  person  who  actually  caused  that  writ  to  issue. 

To  connect  this  person  with  the  writ,  the  writ  itself  shoiild  be  produced — or  to 
let  in  secondary  evidence — the  writ  must  be  shewn  to  have  been  lost,  or  notice 
proved  to  the  opposite  party  to  produce  it,  unless  the  defendant  has  adopted 
the  arrest  as  made  at  his  instance,  as  by  filing  affidavits  in  justification. 

The  mere  fact  that  the  defendant  was  told  by  one  or  two  persons  that  they 
thought  he  would  be  justified  in  arresting  the  plaintiff, — otherwise  he  would 
lose  his  debt — is  not  enough  to  enable  the  judge  to  rule  absolutely  at  the  trial 
in  the  defendant's  favor. 

Case  for  malicious  arrest  on  a  ca.  re.  from  the  District  Court 
endorsed  for  17/. 
Plea — Not  guilty. 
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The  writ  was  taken  to  the  sheriff's  office  on  the  21st  of 
Sept.  1849,  and  was  given  to  Thomas  Fortune,  a  sheriff's 
bailiff,  but  without  a  warrant  to  execute  it — a  warrant 
having  been  made  out  to  another  bailif}',  one  Garbatt,  though 
by  this  bailiff  Fortune,  who  had  himself  no  right  to  make 
any  such  warrant. 

It  seemed  that  the  bailiff  Fortune  after  he  had  given  a 
warrant  to  Garbatt,  happened  to  meet  wdth  Thorne  himself,, 
and  called  to  him  and  arrested  him.  Thorne  at  once  found, 
bail  and  gave  a  bail  bond. 

When  Fortune  arrested  the  plaintiff,  he  told  him  he  had 
a  capias  against  him  at  the  suit  of  this  defendant,  and  the 
plaintiff  then  pulled  out  of  his  pocket  the  warrant  which 
had  been  given*  to  Garbatt,  and  which  Garbatt  must  have 
given  to  him. 

The  writ  was  not  produced  at  the  trial  and  was  no  other- 
wise accounted  for  than  by  the  deputy  sheriff  swearing 
that  as  he  could  not  find  it  in  the  office,  he  supposed  he 
must  have  returned  it  to  the  attorney  of  the  present  defen« 
dant  Mrs,  Mason,  a  widow  woman,  who  was  plaintiff  in 
that  writ. 

The  present  plaintiff  Thorne,  gave  evidence  by  several 
witnesses,  that  he  was  a  man  of  good  property,  and  in  large 
business,  and  not  considered  by  any  means  likely  to 
abscond. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved 
for  a  non-suit — 1st,  because  parol  evidence  of  the  writ  was 
not  admissible  without  its  being  accounted  for — 2d,  because 
there  was  no  legal  arrest,  and  the  action  therefore  should 
have  been  trespass,  if  any.  Leave  was  reserved  to  him  to 
move  in  banc  for  a  non-suit  on  those  objections. 

The  defendant  then  called  witnesses  who  gave  evidence 
of  an  opinion  in  their  minds  that  Thorne  was  about  that 
time  likely  to  leave  the  country,  and  of  their  advice  to  the 
plaintiff  to  arrest  him. 

Verdict  for  the  plaintiff,  10^. 

Eccles  obtained  a  rule  for  a  new  trial  on  the  law  and 
evidence,  and  for  misdirection  on  the  leave  reserved,  and 
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on  affidavits  filed.  He  cited  Peake's  N.  P.  C.  175  ;  6  B.  & 
C.  528;  5  U.  C.  R.  343. 

Read  shewed  cause.  He  cited  3  M.  &  Gr.  702  ;  5  M.  & 
W.  49 ;  7  Dowl.  580 ;  5  Bing.  N.  C.  573  ;  2  C.  &  P.  361  ; 
11  Ex.  267;  2  Esp.  C.  38. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

The  case  of  Petrie  v.  Lamont,  3  Mg.  &  Gr.  702,  seems 
to  remove  any  difficulty  on  account  of  the  manner  of  arrest, 
for  it  was  certainly  under  color  of  the  writ  and  in  conse- 
quence of  it,  that  the  present  plaintiff  was  arrested,  though 
irregularly. 

The  sheriff  had  a  process  against  him,  but  by  some  irreg- 
ularity it  was  not  the  officer  whose  name  was  in  the 
warrant,  but  another  who  actually  made  the  arrest,  the 
defendant  however  submitted  and  put  in  bail ;  and  we  think 
the  case  referred  to  supported  us  in  holding,  that  under 
such  circumstances,  the  party  being  clearly  arrested  under 
color  of  the  writ,  and  in  consequence  of  its  having  issued, 
can  sustain  this  action  as  for  an  arrest  made  by  direction  of 
the  person  who  actually  caused  that  writ  to  issue. 

Then,  to  prove  that  it  was  this  defendant  who  sued  out 
the  writ,  and  so  caused  the  now  plaintiff  to  be  arrested,  it 
was  necessary,  in  the  absence  of  evidence  of  any  other 
special  interference  on  the  part  of  the  now  defendant  in 
person,  to  shew  her  connection  with  the  suit  by  producing 
the  writ,  and  that  was  not  done  here ;  nor  can  we  hold  that 
the  non-production  was  well  accounted  for,  so  as  to  let  in 
secondary  evidence,  for  there  was  no  proof  that  the  writ 
was  lost,  or  of  notice  to  the  opposite  party  to  produce  it. 
The  plaintiff's  attorney  in  the  original  action  should  have 
been  applied  to  for  the  writ,  as  the  deputy  sheriff  swore 
that  he  believed  he  must  have  returned  it  to  him  ;  but  we 
think  that  any  difficulty  of  this  kind  is  removed  by  the 
manner  in  which  the  defendant  has  adopted  and  recognized 
the  arrest  as  made  at  her  instance,  for  she  has  filed  several 
affidavits  justifying  the  arrest,  and  her  agent  enters  into  a 
particular  account  of  his  reasons  for  ordering  it,  which  is 
all  inconsistent  with  Mrs.  Mason's  disclaiming  it  as  not 
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done  by  her  authority.  There  would  be  no  use  in  granting 
a  new  trial  under  such  circumstances. 

Then,  as  to  the  evidence  on  the  trial  and  the  affidavits — 
whether  they  do  or  do  not  shew  the  verdict  to  be  unjust 
and  such  as  should  not  be  supported  on  the  merits — it  is 
my  impression,  I  confess,  that  the  jury  would  have  come 
to  a  sounder  conclusion  if  they  had  found  for  the  defendant, 
but  they  were  not  misdirected,  and  the  verdict  is  small.  It 
does  appear  indeed,  that  this  defendant  was  told  by  one  or 
more  persons  that  they  thought  she  would  be  justified  in 
arresting  Thorne,  and  that  she  would  be  likely  to  lose  her 
debt  if  she  did  not ;  but  we  cannot  hold  it  to  be  a  rule  that  a 
creditor  receiving  such  a  recommendation  is  thereby  reliev- 
ed from  all  responsibility  and  from  all  obligation  to  inquire 
and  judge  for  himself.  That  would  open  the  door  to 
abuse,  for  nothing  would  be  easier  than  to  contrive  a  justi- 
fication of  that  kind  in  every  case. 

The  opinion  of  an  attorney  upon  the  legality  of  the 
demand  is  another  matter.  The  character  and  solvency  of 
the  debtor,  his  visible  property,  and  the  ground  for  imagining 
that  he  is  going  fraudulently  to  abscond,  are  matters  on 
which  the  creditor,  before  he  determines  on  arresting  him, 
is  bound  to  reflect,  and  not  rely  wholly  on  the  opinions 
expressed  by  others. 

We  cannot  say  in  this  case  that  the  defendant  shewed 
clearly  a  probable  cause,  or  rather  that  the  plaintiff  did  not 
shew  sufficiently  a  want  of  probable  cause  for  the  arrest. 
It  was  for  the  jury  to  judge — for  what  was  shewn  did  not 
enable  the  judge  at  the  trial  to  rule  absolutely  in  the  defen- 
dant's favor. 

Per  Cur. — Rule  discharged. 
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George  Elder  v.  Daniel  Kelly. 

Jls  io  the  right  of  ihi>.  laH  holder  of  a  note  to  treat  the  first  parties  thereto  aslioMe 
in  the  order  in,  lu/i.ir/L  t/iny  staad  on  the  note,  tliough  a  contrary  agreement, 
which,  he  is  aware  of,  may  exist  among  the  parties. 

Parties  to  promissory  notes  are  now  held  liable — contrary  to  the  older  cases — in 
the  order  in  which  ihey  stand  on  the  note,  and  the  last  holder  nnay  k>  treat 
them,  notwithstanding  any  agreement  among  therrseives,  and  notwithstanding- 
that  some  one  of  the  later  parties  to  the  note  may  be  the  person  for  whose 
accommodation  it  was  in  fact  made,  and  who  therefore  is  ultimately  liable 
Upon  it,  and  this  even  when  the  person  last  holding  the  note  is  aware  of  the 
facts. 

Declaration — indorser  against  maker  of  a  promissory 
note,  who  endorsed  to  Hopkins,  who  endorsed  to  plaintiff.. 

The  pleas  demurred  to  in  this  case  as  being  no  defence* 
to  the  action,  set  up  as  a  defence,  that  the  defendant^  who' 
was  sued  as  maker  of  a  promissory  note,  made  the  note  for 
the  accommodation  of  Hopkins  the  endorser — thatHopkinSy 
before  the  note  became  due,  gave  a  mortgage  to  one 
Hamilton,  his  immediate  endorsee,  for  a  sum  of  money 
which  included  this  note — that  this  plaintiff  gave  no  value 
for  the  note,  at  least  that  was  averred  in  two  of  the  pleas,, 
and  in  the  other,  that  the  plaintiff  when  he  took  the  note 
knew  that  it  was  made  for  the  accommodation  of  Hopkins. 

Burton.,  for  the  demurrer.  He  cited  10  B.  &  C.  578 ;  3B. 
&  Ad.  36,  41 ;  Byles  on  bills,  175,  181 ;  3  M.  &  W.  208 ; 
4  A.  &  E.  675  ;  6  DowL  236  ;  1  U.  C.  R.  50 ;  Bay  ley  on 
billSj  207,  335. 

Freeman.,  contra.  He  cited  2  Camp.  185  ;  1  M.  &  R.  58 ; 
Holt  84;  1  M.  &  W.  564  ;  Tyr.  &  Gr.  1016  ;  13  M.  &  W. 
561 ;  8  jurist  701 ;  4  M.  &  W.  454  ;  6  DowL  233  ;  1  Stark. 
C.  192  ;  4  Beavan  379  ;  4  Bing.  717  ;  Pitman  l76  ;  4  B.  & 
C.  506  ;  Smith  on  contracts,  18  ;  18  Vez.  20. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

The  pleas  assume  that  the  mere  fact  of  taking  a  higher 
security  for  a  sum  which  included  the  amount  of  the  note 
would  necessarily  extinguish  the  claim  upon  the  note 
against  another  party  first  liable,  even  without  shewing 
that  time  was  given  to  the  person  giving  the  security,  and 
without  negativing  that  the  sealed  instrument  was  taken 
merely  as  a  collateral  security. 

In  fact  as  the  transaction  is  stated  in  these  pleas,  the  time 
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was  not  extended  for  payment  of  the  nole,  for  the  first 
instalment  under  the  mortgage  was  made  payable  in  March 
1849,  whereas  the  note,  which  was  for  a  smaller  sum  than 
that  instalment,  was  not  payable  before  June  1849. 

But  the  broader  ground  of  objection  to  these  pleas  is,  that 
it  is  now  settled,  notwithstanding  the  contrary  doctrine 
held  by  Lord  Ellenborough  in  Laxton  v.  Peat,  2  Camp.  185, 
that  we  must  look  at  the  parties  as  liable  in  the  order  in 
which  they  stand  on  the  note,  and  that  the  last  holder  may 
so  treat  them,  notwithstanding  any  agreement  among 
themselves,  and  notwithstanding  that  some  one  of  the  later 
parties  to  the  note  may  be  the  person  for  whose  accommo- 
dation if  was  in  fact  made,  and  who  therefore  is  ultimately 
liable  upon  it,  and  this  even  when  the  person  last  holding 
the  note  is  aware  of  the  facts. — 4  Taunt.  730 ;  5  C.  &  P. 
181  ;  5  Taunt.  192  ;  ^  B.  &  Ad.  41  ;  3  &  Ad.  36  ;  10  B. 
&  C.  578 ;  Story  Fro.  Notes,  sees.  418,  421,  423 ;  3  Camp. 
362  ;  Bayley  on  bills,  167  ;  Chitty  on  bills,  419  ;  7  B.  &  C. 
735;  1  B.  &  Al.  1  ;  5  Taunt.  552. 

And  this  seems  reasonable,  because  when  Hamilton  the 
first  endorser  took  the  note  and  gave  value  for  it,  he  had  a 
right  to  consider  that  he  was  acquiring  a  note  upon  which 
Elder  had  rendered  himself  primarily  liable,  and  whose 
security  therefore  he  might  look  to,  free  from  all  risk  of 
losing  It  by  any  want  of  exactness  in  presentment  and 
giving  notice,  as  in  the  case  of  endorsers ;  and  if  he  were 
told  at  the  time  what  the  fact  really  was,  still  he  might 
reasonably  say,  "  it  is  of  no  consequence  to  me  upon  what 
agreement  or  from  what  motive  the  maker  of  this  note  has 
consented  to  place  himself  in  that  situation  which  entitles 
me  to  treat  him  as  the  principal ;  it  is  enough  for  me  that 
he  does  stand  in  that  situation  on  the  note,  and  I  take  it 
with  the  right  to  look  to  him  accordingly  as  the  person 
primarily  liable," 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrer. 

Per  Car.— Judgment  for  plaintiff  on  demurrer. 
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CoDD  V.  Lewis. 

Slaiule.  7  Vic.  ch.  4,  sec.  2  and  3 — as  to  notarial  certificate  being  evidence  of 
protest — and  of  presentment. 

The  effect  of  7  Vic.  ch.  4,  sec.  2  is,  to  make  the  certificate  of  a  notary  evidence 
of  the  protest  of  a  bill  or  note — and  of  sec.  3,  to  make  the  production  of  a 
protest  prinria  facie  evidence  o(  presentment. 

This  action  was  brought  on  a  note  made  by  one  Billings, 
on  the  27th  of  July  1846,  payable  to  the  defendant  or  order 
for  501.  in  3  months. 

Pleas — 1st.  Defendant  did  not  endorse. 

2d.  Denying  due  presentment  to  Billings. 

3d.  Denying  notice. 

The  note  was  made  at  Bytown  in  Upper  Canada,  and  the 
only  evidence  of  presentment  or  notice  of  non-payment, 
was  by  production  of  a  protest  made  at  Bytown  on  the  2d 
November,  under  the  hand  and  seal  of  the  notary,  and  in 
the  common  form  of  a  protest ;  and  in  this  instrument  the 
notary  certified  that  he  had  transmitted  due  notice  to  the 
endorser  by  mail. 

The  only  question  for  the  court  to  decide  was  as  to  the 
sufficiency  of  the  evidence  of  presentment,  and  that  turned 
on  our  Stat.  7  Vic.  ch.  4,  sees.  2  and  3,  which  provides 
"that  any  note,  memorandum  or  certificate,  made  or  to  be 
made  by  one  or  more  notaries  public,  either  in  Upper  or  in 
Lower  Canada,  in  his  own  hand-writing,  or  signed  by  him 
at  the  foot  of,  or  embodied  in  any  protest,  or  in  a  regular 
register  of  official  acts  kept  by  him,  shall  be  presumptive 
evidence  in  that  part  of  the  province  of  Canada  formerly 
called  Upper  Canada  of  the  fact  of  any  notice  of  non- 
acceptance  or  non-payment  of  any  promissory  note  or  bill 
of  exchange  having  been  sent  or  delivered  at  the  time  and 
in  the  manner  stated  in  such  note,  certificate  or  memo- 
randum." And  that  after  the  passing  of  that  act,  "  the  pro- 
duction of  any  protest  on  any  promissory  note  or  bill  of 
exchange,  under  the  hand  and  seal  of  any  one  or  more 
notaries  public,  either  in  Upper  or  in  Lower  Canada,  in  any 
court  in  that  part  of  this  province  formerly  called  Upper 
Canada,  shall  be  presumptive  evidence  of  the  making  of 
such  protest." 
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And,  per  Cur. — Independently  of  that  act,  it  is  quite  clear 
that  at  the  time  this  evidence  of  presentment  was  ofl'ered 
in  Court,  it  would  not  have  been  admissible,  for  we  had 
always  followed  the  law  of  England  in  holding  it  necessary 
to  prove,  by  viva  voce  evidence  in  court,  the  fact  of  present- 
ment of  inland  notes  and  bills,  and  of  notice  being  given 
of  non-payment,  the  same  as  any  other  fact  requiring  to  be 
proved  in  a  court  of  justice.  Notarial  certificates  were  only 
admissible  as  evidence  of  notarial  acts  done  abroad.  The 
question  is  therefore  wholly  on  the  effect  of  these  clauses. 

There  can  be  no  doubt  that  the  second  clause  makes  the 
certificate  of  a  notary  evidence  of  the  sending  or  delivery 
of  notice — -as  to  his  certificate,  that  he  presented  the  note, 
being  evidence  of  that  fact,  the  act  is  not  so  express.  This 
certificate  is  made  evidence  of  the  protest — that  is,  his  certi- 
ficate of  a  protest  made  by  him  in  Upper  Canada  shall  be 
received  as  prima  facie  evidence  of  the  protest  in  any  court 
in  Upper  Canada  ;  and  it  is  our  opinion,  on  mature  consid- 
eration of  the  provision,  that  we  must  suppose  the  legisla- 
ture intended  by  this  third  clause  to  make  the  protest^  which 
the  courts  of  Upper  Canada  are  thus  bound  to  receive, 
prima  facie  evidence  of  the  fact  on  which  the  protest  is 
grounded — that  is,  of  the  presentment. 


Anderson  v.  Stewart. 

Libd — Sufficiency  of  inducement  to  support  innuendo. 
In  an  action  for  libel,  the  plaintiff  averred  that  she  was  the  mother  of  one  Kdw. 
J.  Barker,  and  then  connplained  that  the  defendant,  well  knowing  this,  in  order 
to  defame  her,  published  in  his  paper  the  libel  in  question,  which  she  averred, 
imported  that  she  was  the  mother  of  an  ille<:if  imate  child.  The  following  were 
the  words,  which  she  complained  of  as  conveying  this  imputation:  "  Of  the 
Barkers — that  was  the  name  of  his  reputed  father :  what  was  his  mother's,  I 
either  never  knew  or  have  forgot,  but  I  know  it  was  not  Barker,"  the  defen- 
dant demurred  to  the  declaration  as  not  containing  inducements  sufficient  to 
support  such  an  innuendo. 
Held,  ver  Cur.  -Declaration  good. 

This  was  an  action  for  libel, — The  plaintiff  averred  that 
she  was  the  mother  of  one  Edward  J.  Barker,  and  then 
complained  that  the  defendant,  well  knowing  this,  in  order 
to  defame  her,  published  in  his  paper  the  libel  in  question, 
which  she  averred,  imported  thai  she  was  the  mother  of  an 
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illegitimate  child.  The  following  were  the  words  which 
she  complained  of  as  conveying  this  imputation  :  Of  the 
Barkers — that  was  the  name  of  his  reputed  father  :  what 
was  his  mother's,  I  either  never  knew  or  have  forgot,  but  I 
know  it  was  not  Barker." 

The  defendant  demurred  to  the  declaration  as  not  con- 
taining inducements  sufficient  to  support  such  an  innuendo, 

Kirkpatrick^  for  the  demurrer. 

McKenzie,  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  this  declaration  sustainable.  The  existing 
facts  necessary  to  make  the  case  intelligible  and  to  give  a 
certain  application  to  the  libel  complained  of,  are  all  set 
out  in  the  inducement.  That  the  plaintiff  was  the  mother 
of  Edward  J.  Barker,  (if  the  fact  were  so)  must  be  certainly 
known  to  many.  Then  averring  that  she  was,  she  com- 
plains that  the  defendant,  well  knowing  this,  in  order  to  de- 
fame her,  published  the  libel  in  question,  which  she  avers 
imports  that  she  was  the  mother  of  an  illegitimate  child, 
and  so  is  an  imputation  on  her  fair  character  for  chastity. 

The  words  which  she  complains  of  as  conveying  this 
imputation  are,  "  Of  the  Barkers — that  was  the  name  of  his 
reputed  father :  what  was  his  mother's,  I  either  never 
knew  or  have  forgot,  but  I  know  it  was  not  Barker." 

Now,  whatever  doubt  may  hang  over  the  question  of  the 
paternity  of  a  particular  individual,  it  is  generally  known 
with  certanity  who  was  or  who  is  his  mother,  and  there- 
fore a  person  speaking  of  the  mother  of  A.  B.,  may  be  well 
understood  to  be  applying  his  remarks  to  a  certain  well 
known  person.  If  the  libel  in  this  case  had  run  thus — 
"  Who  his  mother  was  1  never  heard,  but  I  know  it  was 
not  Mrs.  Barker" — then  the  plaintiff  would  have  had  no 
good  ground  for  complaining  that  the  defendant  had  im- 
puted anything  to  her,  for  the  words  do  not  obviously  carry 
any  other  meaning  than  that  Mr.  Barker  had  this  son  by 
some  woman  not  his  wife ;  and  there  would  be  no  sufficient 
foundation  for  saying  that  any  allusion  to  this  plaintiff  was 
intended. 

But  here  the  complaint  is,  that  the  plaintiff,  being  the 
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mother  of  Edward  J.  Barker,  and  the  defendant  well 
knowing  this  (as  he  might),  published  of  her  that  her 
name  was  not  Barker  when  this  son  was  born.  These  last 
words  are  very  sufficient  to  intimate  that  though  the 
mother  of  Edwerd  J.  Barker  may  have  been  afterwards 
Mrs.  Barker,  she  was  not  so  till  after  this  son  had  been 
born  to  her. 

We  think  the  plaintiff  is  entitled  to  judgment  on  the 
demurrer. 


McDonald  v.  Glass. 

Making  the  debt  of  another  by  agreement  oneh  own — Common  Counts — Statute 

of  Frauds. 

Where  the  defpndant  ajireed  that  if  tlie  plainlitf  would  liive  up  his  chiim  ajjainst 
A.  B  for  46Z.  he  would  pay  hini  35/.  out  of  the  proceeds  of  a  certain  rai'l 
when  it  should  arrive  at  Quebec  :  Held  per  Cur.,  that  the  plaintiff  could  sue 
the  defr  n'tant  on  such  agreement  upon  the  common  counts,  and  without  pro- 
ducing proof  of  the  agreement  in  writintj. 

Assumpsit  for  work  and  labor,  money  had  and  received, 
and  on  account  stated. 
Plea  :  Non-assumpsit. 

The  plaintiff  claimed  a  small  sum,  4/.  106*.  Oc?.,  for  labor 
performed  by  him  for  the  defendant,  in  regard  to  which 
charge  there  was  no  dispute  ;  he  claimed  also  a  further  sum 
of  35/.  and  four  years'  interest  upon  it,  which  demand  was 
contested. 

At  the  trial  the  plaintiff  was  allowed  to  take  a  verdict 
for  47/,  8s.  Orf.,  and  it  was  agreed  that  it  should  be  referred 
to  this  court  whether  the  evidence  supported  a  recovery  for 
anything  beyond  the  4/.  10s.  Od.  ff  not,  then  all  beyond 
that  was  to  be  deducted  from  the  verdict. 

It  was  proved  that  the  plaintiff  bad  worked  as  a  lumber- 
man from  August  1845  till  24th  July  1846,  in  the  employ- 
ment of  Messrs.  McDonell  &  Vance,  in  getting  out  timber 
in  the  District  of  Bathurst ;  that  he  went  to  Quebec  in  1846 
with  the  timber,  and  there  had  a  settlement  with  McDonell 
&  Vance,  who  gave  him  a  confession  of  judgment  for 
46/.  14.S.  Orf.,  the  amount  due  to  him. 

The  plaintiff 's  witness  swore  that  by  an  agreement  which 
ihey  had  with  the  defendant  Glass,  he  Glass  was  to  have 
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paid  the  plaintiff's  wages,  but  that  he  refused  to  do  so  ;  and 
that  he  the  witness  being  one  of  the  firm  of  McDonell  & 
Vance,  thereupon  settled  with  the  plaintiff,  and  gave  him 
this  confession  of  judgment ;  that  Glass  afterwards  told  the 
witness  to  endeavour  to  put  off  the  plaintiff  till  ihe  raft 
should  arrive,  and  that  he  would  then  pay  him  35/. ;  that 
one  of  the  rafts  had  then  arrived  at  Quebec,  and  the  plain- 
tiff with  it,  and  all  the  men  were  settled  with  except  this 
plaintiff;  that  the  defendant  promised,  if  the  plaintiff"  Avould 
withdraw  his  claim  as  a  hired  man  on  the  first  raft,  and 
would  wait  till  the  other  raft  came  in,  he  would  pay  him 
Sol. ;  that  the  plaintiff,  in  presence  of  the  witness  and  se- 
veral others,  agreed  to  that,  and  the  plaintiff  and  defendant 
settled  that  the  plaintiff  should  receive  Sol.  from  the  defen- 
dant out  of  the  proceeds  of  the  expected  raft.  The  witness 
swore  that  if  this  arrangement  had  not  been  come  to,  he 
the  witness  would  have  paid  the  plaintiff  out  of  the  pro- 
ceeds of  the  first  raft,  which  was  not  assigned  to  the  de- 
fendant by  McDonell  &  Vance  till  after  this  arrangement ; 
that  the  second  raft  arrived  at  Quebec,  and  the  defendant 
got  it  and  disposed  of  it  to  Mr.  Giimour. 

This  witness,  who  was  brother  of  the  plaintiff,  swore 
positively  that  the  defendant  undertook  to  pay  the  plaintiff 
Sol.  out  of  the  proceeds  of  the  second  raft. 

Another  witness  fully  confirmed  this  statement,  and  added, 
that  in  consequence  of  the  agreement  come  to  between  the 
defendant  and  the  plaintiff,  he  the  witness  received  from 
the  defendant  a  note  to  the  plaintiff's  attorney  requesting 
him  to  stop  some  proceedings  which  the  plaintiff  had  adopted 
for  obtaining  his  wages  out  of  the  proceeds  of  the  first  raft, 
and  also  money  to  pay  the  costs  incurred  by  the  plaintiff. 

The  defendant  objected  that  the  claim  for  the  35/.  could 
not  come  under  the  common  counts,  and  that  at  least  there 
should  be  proof  of  the  engagement  in  writing,  as  the  35/. 
was  the  debt  of  another. 

Radenhurst^  Q.  C,  moved  to  reduce  the  verdict  to  41.  10s. 
on  such  objection.  He  cited  10  M.  &  W.  6 1 ;  5  Q.  B.  R.  199  ; 
Salk.  28  ;  7  M.  &  W.  410. 

Phillpotts  shewed  cause.    He  cited  1  U.  C.  R.  542 ;  2 
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Ea.  R.  325 ;  3  Esp.  C.  86  ;  5  D.  &  R.  735  ;  2  Wils.  302  ; 
3  Burr.  1886  ;  4  Bing.  264  ;  3  Bmg.  N.  C.  883 ;  6  M.  &  S. 
!204;  9  Bing.  372;  5  B.  &  Ad.  228;  6  A.  &  E.  564;  11 
A.  &  E.  438  ;  7  U.  C.  R.  64  ;  1  A.  &  E.  159  ;  6  Jurist  C.  P. 
283  ;  5  A.  &  E.  548  ;  16  M.  &  W.  126  ;  1  M.  &  Gr.  981  ; 
10  M.  &  W.  61  ;  1  M.  &  P.  8 ;  1  Stark  C.  224 ;  3  C.  &  P. 
561. 

Robinson,  C  J.,  delivered  the  judgment  of  the  court. 

We  think  this  case  the  same  in  principle  as  McDonell  v. 
Cook,  decided  in  this  court,  1  U.  C.  Rep.  542.  The  case 
cited  by  Mr.  Radenhurd,  of  Birkenger  v.  Daniel,  1  Salk.  28, 
is  not  applicable.  The  difference  between  the  two  cases 
is  clear.  There  the  undertaking  was  collateral ;  the  defen- 
dant engaged  that  another  person  should  do  a  certain  act. 
Here  the  defendant  agreed  that  if  the  plaintiff  would  give 
up  his  claim  against  McDonell  &  Vance  for  46Z.  he  would 
pay  him  35/.  out  of  the  proceeds  of  a  certain  raft  when  it 
should  arrive  at  Quebec.  He  thereby  made  the  debt  his 
own  for  a  convenience  and  advantage  to  himself ;  and  by 
an  arrangement  among  the  three  he  became  the  debtor 
to  the  plaintiff  instead  of  McDonell  &  Vance,  though  not 
to  the  same  amount.  There  could  be  no  necessity  for  de- 
claring specially,  setting  out  the  consideration  and  all  the 
circumstances,  after  the  defendant  (as  was  clearly  proved) 
acknowledged  himself  indebted  to  the  plaintiff,  in  conse- 
quence of  what  had  been  done^  in  a  certain  amount,  and 
promised  to  pay  it.  That  gave  a  right  to  the  plaintiff  to 
maintain  an  action  on  the  common  counts,  and  removed 
all  difficulty  and  question  upon  the  Statute  of  Frauds. 
Pinchon  v.  Chilcott,  3  C.  &  P.  236,  is  in  point ;  so  also 
Knowles  et  al.  v.  Michel,  13  E.  R.  249  ;  and  the  principle 
has  been  frequently  acted  upon. 

We  think  that  the  rule  nisi  for  reducing  the  verdict,  by 
striking  out  the  35/.,  must  l^e  discharged. 

Per  Cur,— Rule  discharged. 
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McIntosh  v.  Vansteenburgh  &  Keysar. 

BmlijJ — Om  monih^s  notice  of  action — sufficiency  of  as  to  time. 
The  defemlant.  j  l)ailifr,  was  served  with  notice  of  action  on  the  28th  of  iMarch. 
and  on  the  29th  of  April  the  writ  was  sued  out :  and  Held  per  Cur.,  that  (he 
bailiff  hud  had  at  least  one  calendar  month's  notice  of  action  belween  the  no- 
tice of  action  and  the  conannencement  of  the  suit. 

Trespass  for  taking  goods. 

The  defendants  pleaded  : — 1st.  Not  guilty. 

2nd.  That  the  goods  were  not  the  plaintiff's. 

3rd.  Keysar  justified  the  trespass  as  a  seizure  and  sale 
under  an  execution  at  his  suit  from  the  Division  Court 
against  the  plaintiff. 

4th.  Vansteenbargh  justified  as  bailifi'  under  the  same 
execution. 

5th.  Vansteenburgh  pleaded  (setting  out  the  execution, 
&c.)  that  though  the  plaintiff  did — viz.,  on  the  28th  of  March 
1849— serve  him  with  a  notice  of  action,  pursuant  to  the 
statute,  yet  that  one  calendar  month  at  least  had  not 
elapsed  from  the  service  of  such  notice  before  this  action 
was  brought. 

The  plaintiff  replied  to  this  5th  plea,  that  one  calendar 
month  at  least  had  elapsed  from  such  service  of  the  said 
notice  before  the  commencement  of  this  suit. 

The  writ  was  sued  out  on  29th  April  1850. 

It  appeared  on  the  trial  that  the  execution  was  against 
another  person  than  the  plaintiff,  but  of  the  same  name — - 
so  there  was  a  clear  right  of  action  ;  and  the  only  question 
was,  whether  the  bailiff  had  that  notice  of  action  which 
the  statute  required.  Leave  to  move  for  nonsuit  did  not 
seem  to  have  been  reserved ;  the  objection  seemed  to  have 
been  overruled.  The  court  had  therefore  to  consider 
whether  upon  this  objection  a  new  trial  should  be  granted 
without  costs-  The  defendants  pleaded  by  the  same  attor- 
ney,, and  the  new  trial  was  moved  as  if  on  behalf  of  both 
defendants. 

Verdict  for  the  plaintiff,  SOL 

Brough  moved  for  the  new  trial.  /.  Lukin  Robinson 
shewed  cause.  Cases  cited  :  13  Jurist,  537 ;  6  M.  &  W. 
69  ;  4  B.  &  Al.  522  ;  13  Ea.  20 ;  3  B.  &  Al.  581  ;  12  A. 
&  E.  472. 
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Robinson,  C.  .L,  delivered  the  judgment  of  the  court. 

We  are  of  opinicii  that,  taking  the  method  of  computation 
most  favorable  for  the  defendant  Vansteenburgh,  he  has  had 
the  full  calendar  month's  notice.  The  case  of  Zouch  v. 
Empsey,  4  B.  &  Al.  522,  and  of  Rex  v.  the  Justices  of 
Herefordshire,  both  turned  upon  the  construction  of  a  pro- 
vision like  that  in  the  4  &  5  Vic,  ch.  3,  sec.  61. 

The  utmost  which  the  form  of  expression  in  the  statute — 
"  one  calendar  month  at  least" — can  require  is,  that  there 
must  be  a  clear  calendar  month  intervening  between  the 
notice  given  and  the  commencement  of  the  suit.  Now, 
no  calendar  month  exceeds  31  days,  and  leaving  out  of  the 
reckoning  the  28th  of  March,  on  which  the  notice  was 
served,  there  were  thirty-one  clear  days  intervening  before 
the  29th  of  April,  when  the  writ  was  sued  out.  This  seems, 
therefore,  to  comply  with  the  statute. 

Per  Cur. — Rule  discharged. 


The  Grand  River  Navigation  Co.  v.  John  A.  Wilkes. 

Notice  of  trial — -Service  in  the  absence  of  defendants  attorney — Application — 
Waiver,  how  to  be  made. 

Held  per  Cur — That  the  service  of  a  notice  of  trial  by  putting  the  paper  under 
the  door  of  the  attorney's  office,  the  attorney  swearing  that  he  was  absent 
from  home  at  the  time  and  did  not  return  till  the  day  of  the  assizes,  when  he 
first  heard  of  such  service,  was  irregular;  and  that  the  verdict  must  be  set 
aside,  but  without  costs— as  the  attorney  should  not  have  absented  himself 
on  the  eve  of  the  assizes. 

The  application  to  set  aside  the  verdict — not  the  notice  of  trial  or  the  service — is 
correct. 

The  offer  by  the  defendant  to  refer  the  case  to  arbitration  cannot  be  considered 
as  a  waiver  of  the  irregularity. 

In  this  case  there  was  a  verdict  for  the  plaintiff,  379Z. 
16s.  Sid. 

The  defendant,  by  Wilkes  as  counsel,  moved  to  set  aside 
the  verdict,  because  the  notice  of  trial  had  not  been  duly 
served  ;  and  on  the  ground  of  surprise,  breach  of  faith  on 
the  part  of  the  plaintiffs,  and  generally  on  affidavits  filed  : 
or  for  a  new  trial  on  payment  of  costs.  The  defendant 
swore  to  merits  in  the  usual  form. 

It  appeared  that  the  clerk  of  the  plaintiff's  attorney  going 
to  serve  the  defendant's  attorney  with  replication  and  notice 
of  trial,  found  that  he  was  absent  and  his  office  closed,  and 
2  i  VOL.  vm. 
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put  the  papers  under  the  door  of  the  office,  on  the  14th  of 
October. 

It  seemed  also  that  the  plaintiff's  attorney  knew  on  the 
14th  of  October  that  the  defendant's  attorney  was  absent  in 
Buffalo. 

The  defendant's  attorney  gave  notice  that  he  would  move 
to  set  aside  the  verdict  if  the  plaintiffs  proceeded  ;  he 
swore  that  his  client  would  not  consent  to  go  to  trial,  not 
having  time  to  procure  his  witnesses,  but  that  he  proposed 
to  refer  the  cause  to  arbitration,  which  the  plaintiffs 
declined. 

Cameron^  Q.  C.  shewed  cause.  Cases  cited  :  4  D.  &  L. 
730,  14  Law.  Jl.  N.  S.  C.  P.  168  ;  9  Jurist,  227  ;  1  Exch.  12  ; 
7  Scott,  N.  R.  894;  1  Dowl.  381 ;  2  Dowl.  231 ;  11  Jurist, 
378;  3  Dowl.  25 ;  1  D.  &  L.  466;  1  Dowl.  N.  S.  778, 
9  Dowl.  335;  Chitty  Arch.  1416. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant's  attorney  ought  not  to  have  left  his  office 
closed,  so  that  no  paper  could  be  served  there  for  a  week 
before  the  assizes.  We  should  be  inclined  to  uphold  the 
service  as  it  was  made,  under  such  circumstances,  if  we 
could  properly  do  so. 

Grant  v.  McKenzie,  1  Exch.  12,  is  relied  upon  as  an 
authority  for  sustaining  the  service  ;  but  that  was  a  notice 
to  attend  taxation — a  notice  of  much  less  importance  than 
a  notice  of  trial.  The  Court  rested  their  decision  on  the 
particular  circumstances  of  the  case  ;  and  if  we  are  to  un- 
derstand by  it  that  they  would  have  recognized  a  service 
of  a  notice  of  trial  made  in  that  manner  as  sufficient  even 
where  it  is  sworn  that  it  did  not  in  fact  come  to  the  know- 
ledge of  the  party  till  the  assize  day,  then  we  should  be 
compelled  to  say  that  such  a  decision  would  stand  opposed 
to  such  a  current  of  authority  on  this  matter  of  practice, 
both  in  the  same  court  and  the  other  courts  in  England, 
that  we  could  not  feel  it  safe  to  rely  upon  it. 

It  would  seem  absurd,  certainly,  to  hold,  as  has  been 
done  in  many  cases,  that  a  notice  of  rule  left  with  a  servant 
man  or  a  laundress  at  an  attorney's  office  is  not  suffi- 
cient— ^unless  it  is  made  to  appear  that  the  attorney  received 


PERRY  V.  POWELL. 


251 


it ;  and  yet  to  hold  that  it  shall  be  sufficient  to  leave  it  on 
the  floor  of  the  office  when  nobody  is  present,  and  when  it 
would  not  be  improbable  that  the  servant  man  or  laundress 
coming  afterwards  and  seeing  it,  might  conclude  it  to  be 
waste  paper  and  destroy  it. 

We  make  the  rule  absolute  for  setting  aside  the  verdict 
for  irregularity — but  not  with  costs ;  for  the  defendant's 
attorney  should  not  have  absented  himself  from  his  office 
on  the  eve  of  the  assizes  for  days  together,  and  left  no  one 
to  rep  esent  him  there  when  inconvenience  was  so  likely 
to  result  from  it. 

As  to  the  objection  that  the  application  should  have  been 
to  set  aside  the  notice  or  the  service,  and  not  the  verdict, 
there  is  nothing  in  it.  The  constant  practice  in  such  cases 
is  to  move  against  the  verdict.  The  authorities  to  which 
the  plaintiff's  attorney  referred  are  not  applicable  to  such 
a  case.  Neither  can  we  consider  the  offer  of  the  defendant 
to  refer  the  case  to  arbitration  a  waiver  of  the  irregularity. 
It  gave  the  plaintiffs  a  fair  opportunity  to  repair  the  irreg- 
ularity by  which  they  did  not  choose  to  profit. 

Per  Cur, — Rule  absolute,  but  not  with  costs. 

Perry  v.  Powell- 

Surveyor  General's  return  of  a  lot  as  described  for  grant — Evidence  to  rebut  this 
return — Effect  of  erroneous  return  where  land  sold  for  taxes. 

When  the  Surveyor  General  returns  a  lot  of  land  as  described  lor  grant,  prool 
that  the  land  was  not  in  fact  so  described  must  be  of  a  very  positive  and  affir- 
mative kind.  The  mere  evidence  of  a  clerk  in  the  Surveyor  General's  office 
that  he  finds  no  trace  of  it  w^ill  not  do. 

Qu(Rre. — The  effect  of  the  Surveyor  General  having  in  any  case  erroneously  re- 
turned a  lot  of  land  as  having  been  described  for  grant,  when  in  fact  it  had 
never  been  so  described,  and  when  in  consequence  of  this  error  the  land  has 
been  charged  with  assessments,  and  being  returned  in  arrear,  has  been  sold. 

Action  on  covenant  for  title. 

Plea — that  the  defendant  was  lawfully  seized,  &c. 

The  plaintiff  proved  that  he  had  purchased  the  lot  from 
one  A.  B.,  Avho  bought  from  the  defendant  in  February 
1831,  paying  him  47/.  5s.,  which  sura  he  claimed,  with  in- 
terest, on  account  of  the  defendant's  alleged  want  of  title. 

The  defendant  gave  in  evidence  the  Surveyor  General's 
return  made  in  June  1820,  containing  this  entry : — 

6  (  Township  of  Clarke,  9th  Concession — Josette  Merritt  and 

7  \  Joseph  Merritt — D,  400  acres. 
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And  the  treasurer  who  produced  this  return  swore  that  nine 
years'  taxes  being  in  arrear  on  thess  and  other  lands,  he 
made  the  return  to  the  Quarter  Sessions  required  by  law. 

The  sheriff  of  the  District  of  Newcastle  proved  that  on 
the  16th  of  February  1830,  he  sold  189  acres  of  lot  6,  9th 
concession,  to  Powell  (defendant),  on  a  warrant  directed 
to  him  to  sell  for  taxes  ;  and  that  he  made  a  deed  to  Powell 
of  the  land  on  the  25th  of  February  1831. 

It  was  proved  that  the  lot  No.  G  was  located  to  Joseph 
Merritt  under  a'n  order  in  council  of  the  17th  of  November 
1797,  under  which  it  was  allowed  to  Joseph  Merritt  as  son 
and  heir  of  the  original  nominee  in  1841. 

A  clerk  in  the  Crown  Lands'  office  proved  that  he  had 
searched  in  the  office  and  could  find  no  trace  of  a  descrip- 
tion having  ever  issued,  or  of  the  lot  having  ever  been 
described  before  the  allowance  by  the  Heir  and  Devisee 
Commission  in  1841. 

Upon  this  evidence  it  was  contended  for  the  defendant 
that  his  title  under  the  sale  for  taxes  could  not  be  im- 
peached ;  for  that  the  return  of  the  Surveyor  General  must 
be  taken  as  conclusive  evidence  of  the  fact  of  the  land 
having  been  described  as  marked  by  him. 

2nd.  That  the  covenant  in  this  case  did  not  run  with  the 
land,  and  could  not  be  sued  upon  by  the  plaintiffi 

The  learned  judge  was  of  opinion  that  the  plaintiff  could 
maintain  the  action,  and  that  the  defendant  had  failed  in 
shewing  a  title,  and  left  the  amount  of  damages  to  the  jury. 

The  jury,  however,  found  a  verdict  for  the  defendant, 
declaring  that  they  considered  that  the  deed  made  by  the 
sheriff  must  prevail. 

The  plaintiff,  by  S.  Smithy  obtained  a  rule  for  a  new  trial 
on  the  law  and  evidence,  and  because  the  verdict  was 
given  against  the  direction  of  the  learned  judge.  D.  E. 
Boulton  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  am  not  aware  that  it  has  yet  been  determined  what 
shall  be  the  effect  of  the  Surveyor  General  having  in  any 
case  erroneously  returned  a  lot  of  land  as  having  been 
described  for  grant,  when  in  fact  it  had  never  been  so 
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described,  and  when  in  consequence  of  this  error  the  land 
has  been  charged  with  assessments,  and  being  returned  in 
arrear  has  been  sold. 

When  the  first  return  was  made  after  the  passing  of  the 
statute  of  1819,  the  Surveyor  General,  misapprehending  the 
statute,  included  in  his  return  not  only  those  lots  which  had 
been  described  for  grant— which  was  all  that  the  legislature 
had  directed  should  be  retumed---but  also  those  lots  which 
had  been  merely  located  and  never  described.  This  led 
the  treasurer  into  an  error,  and  in  some  instances  lands 
were  sold  after  eight  years'  taxes  had  been  charged  against 
them,  though  they  had  never  been  described  for  grant, 
which  was  plainly  contrary  to  the  intention  and  provision 
of  the  statute. 

The  reason  for  making  the  distinction  was  obvious— -and 
at  any  rate  the  legislature  did  make  it ;  and  in  several  of 
such  cases  it  was  held  that  there  was  no  authority  for  what 
had  been  done— -the  very  foundation  of  the  proceeding 
being  wanting — and  such  sales  were  adjudged  to  be  illegal. 
In  Doe  dem.  Bell  v.  Newman,  and  Doe  dem.  Bell  v.  Orr^ 
and  in  other  cases,  I  think  this  point  was  discussed. 

But  the  present  is  a  different  case.  Here  the  Surveyor 
General  has  returned  the  lot  in  question  as  described  for 
grant — that  is,  he  has  marked  it  with  the  letter  D  in  his 
return — which  it  seems  to  be  conceded  rather  than  proved 
must  be  taken  to  mean  described  ;  and  the  plainliff"  brought 
his  action  on  the  ground  of  failure  of  title  derived  through 
the  sheriff's  sale  for  taxes,  because,  as  he  endeavored  to 
shew  the  jury,  the  land  had  never  in  fact  been  described, 
although  certified  officially  to  have  been  described ;  where- 
fore he  contended  the  sale  must  be  pronounced  void. 

That  is  a  question  requiring  to  be  very  gravely  con- 
sidered ;  but  we  do  not  at  present  enter  into  it,  because  it 
does  not  appear  to  us  that  the  jury  had  sach  evidence  before 
them  as  would  have  warranted  them  in  discrediting  the 
Surveyor  General's  return. 

The  Surveyor  General  made  his  return  in  1820 ;  and  it 
was  shewn  that  no  patent  was  completed  for  the  land  till 
1841,  when  it  was  allov/ed  by  the  Commission  to  the  heir 
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of  the  person  to  whom  it  had  been  located  in  1797.  That 
only  proved  that  no  patent  had  been  completed  earlier ;  but 
if  il  had  been  described  for  grant  at  any  time  before  1820, 
and  the  original  nominee  or  his  heir  had  merely  delayed 
suing  out  the  patent,  as  they  might  have  done  at  any  time 
after  obtaining  the  description,  that  would  not  prevent  the 
land  from  being  charged  with  taxes  in  the  meantime. 

That  a  clerk  was  brought  into  court  in  1850,  thirty  years 
after  the  Surveyor-General  made  his  return,  and  swore  that 
he  had  searched  the  office  and  found  no  trace  of  a  descrip- 
tion till  after  1841,  was  not  conclusive  against  the  fact  of 
its  having  been  before  described  ;  he  ought  at  least  to  have 
been  able  to  speak  positively,  from  the  search  he  had  made, 
that  it  had  not  been  so  described.  The  Surveyor-General's 
return  is  a  solemn  official  act,  entitled  to  credence,  and  if 
evidence  can  be  brought  to  contradict  it,  it  ought  to  be  such 
evidence  as  makes  the  fact  clear. 

It  might  happen  that  after  a  lapse  of  30  years  a  clerk 
might  fail  in  finding  evidence  of  a  fact  in  a  public  office, 
which  nevertheless  may  have  existed  ;  and  whatever  may 
be  the  effect  of  its  being  certainly  proved  in  any  such  case 
that  the  land  had  not  been  described,  the  proof  should  at 
least  be  of  a  positive  affirmative  kind,  not  the  mere  nega- 
tive evidence  of  a  clerk  saying  he  finds  no  trace  of  it  ;  he 
may  not  have  known  all  the  sources  of  information  that 
exist  in  the  office,  or  may  not  have  so  exhausted  them  all 
as  to  enable  him  to  say  that  the  Surveyor-General  had  cer- 
tified what  was  incorrect ;  and  at  least,  if  he  did  feel  that 
he  could  take  upon  himself  to  pronounce  a  decided  convic- 
tion on  that  point,  he  should  have  been  asked  to  do  so. 

It  was  intimated  on  the  argument  that  some  understand- 
ing has  been  come  to  between  the  parties,  which  renders 
our  decision  upon  this  rule  only  necessary  as  respects  the 
costs.  Upon  the  evidence  we  decline  setting  aside  the 
verdict  and  discharge  the  rule. 

Per  Cur. — Rule  discharged. 
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ScouLER  V.  Haley. 

Statute  of  Frauds — Agreement  not  to  he  performed  in  a  year.- 

Held  per  Cur.,  That  under  the  facts  of  this  case  (given  below)  the  objection 
that  the  agreement  upon  which  the  plaintiff  claitnecl  a  riiiht  to  the  use  of  the 
defendant's  cattle,  was  one  not  to  be  performed  within  a  year,  and  so  required 
under  the  Statute  of  Frauds  to  be  evidenced  by  writing,  was  not  tenable. 

Assumpsit  for  the  hire  of  a  yoke  of  oxen  of  the  plaintiff  ; 
general  issue. 

The  plaintiff  and  the  defendant  were  brothers-in-law. 
In  1842  the  defendant,  being  a  farmer,  had  a  yoke  of  young 
cattle  partly  broken  in,  but  which  had  been  little  worked  ; 
and,  according  to  his  account,  in  order  to  accommodate  the 
plaintif!*,  who  was  about  to  sell  his  horses,  he  agreed  to  let 
him  have  the  use  of  these  cattle  for  three  years.  The 
plaintiff's  account  of  the  matter  was,  that  the  cattle  were 
troublesome  and  not  yet  broken  in,  and  that  it  was  entirely 
for  the  consideration  of  his  breaking  them  in,  that  he  was 
to  have  them  for  the  three  years.    About  fourteen  months 
afterwards  the  defendant  got  them  again,  to  be  used  at  a 
shanty,  hauling  lumber  for  one  Sneddin,  and  it  appeared 
they  were  so  employed  till  the  following  spring,  1844, 
when  the  plaintiff  got  them  again  in  his  possession  ;  and 
in  November  1844,  according  to  the  evidence  of  one  of  the 
plaintiff's  witnesses,  the  defendant  came  again  for  them 
to  work  at  Sneddin's  shanty,  and  the  plaintiff  objected  to 
letting  them  go  until  he  should  know  who  was  to  pay  for 
them.    The  defendant,  as  the  witness  swore,  then  promised 
to  pay  for  the  use  of  them,  and  got  them,  and  they  were  at 
work  at  the  shanty  till  the  following  spring.    The  plaintiff 
claimed  compensation  for  the  use  of  the  oxen  on  both  oc- 
casions, charging  for  them  as  he  would  for  the  use  of  his 
own  cattle,  at  the  price  per  diem  which  is  commonly  given 
in  the  country. 

The  defendant  objected  at  the  trial  that  parol  evidence 
could  not  be  given  of  the  alleged  agreement  by  which  the 
plaintiff  was  to  have  the  use  of  the  defendant's  cattle  for 
three  years,  or,  as  some  of  the  witnesses  said,  for  four  or 
five  years  ;  that  being  an  agreement  not  to  be  performed  in 
a  year,  it  came  within  the  Statute  of  Frauds,  and  required 
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to  be  proved  by  a  written  memorandum.  No  writing  was 
produced  at  the  trial,  except  a  memorandum  signed  by  the 
plaintiff,  dated  the  14th  of  April  1846,  by  which  he  agreed 
to  return  the  defendant  his  oxen,  in  good  order,  by  the  first 
November  then  next,  without  putting  him  to  any  troiible. 

The  learned  judge  overruled  the  legal  exception,  and 
gave  the  case  to  the  jury,  directing  them  to  consider  whsther 
it  was  proved  that,  by  the  understanding  between  the  plain- 
tiff and  the  defendant,  the  plaintiff  had  a  disposing  power 
over  the  cattle,  and  a  right  to  hire  them  to  the  defendant  as 
well  as  any  one  else  ;  and  if  he  had,  then  to  consider  what 
it  was  reasonable  the  defendant  should  pay,  recommending 
them  to  be  moderate  in  their  allowance. 

The  jury  found  a  verdict  for  the  plaintiff,  30Z. 

The  defendant,  by  Radenhurst^  Q.  C,  moved  for  a  new 
trial,  for  misdirection,  without  costs — or  on  the  law  and 
evidence,  and  for  excessive  damages. 

Richards  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  look  upon  this  as  being  other  than  a  most 
unreasonable  verdict,  and  so  it  seems  to  have  appeared  to 
the  learned  judge  who  tried  it.  The  effect,  if  it  should 
stand,  would  be  to  make  the  defendant  pay  as  much  as 
would  buy  two  yoke  of  oxen,  for  hiring  or  borrowing  his 
own  oxen  for  six  months  from  the  plaintiff,  his  brother-in- 
law,  to  whom  he  lent  them  for  several  years.  The  plaintiff 
would  get  twice  as  much  for  lending  or  hiring  the  oxen  to 
their  real  owner  for  a  few  months,  as  he  w^ould  probably 
have  been  willing  to  take  for  selling  them  to  a  stranger,  if 
he  had  been  permitted  by  the  defendant  to  dispose  of  them. 

Without  entering  into  any  legal  question  raised  in  the 
case,  we  grant  a  new  trial,  with  costs  to  abide  the  event. 
If  the  plaintiff  should  obtain  another  verdict,  which  shall 
be  upheld,  so  that  he  finally  recovers  for  any  amount,  then 
it  will  be  apparent  that  the  defendant  could  only  have  been 
properly  relieved  against  this  verdict  on  the  ground  of  its 
being  unreasonable  in  amount,  and  that  he  ought  to  pay 
the  cost  of  the  first  trial,  which  would  be  the  effect  of  the 
rule  on  the  terms  on  which  we  grant  it. 
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I  will  add,  however,  that  1  do  not  at  present  consider 
that  the  objection  is  tenable  which  has  been  founded  on 
the  Statute  of  Frauds,  treating  the  agreement  under  which 
the  plaintiff  claims  a  right  to  the  use  of  the  defendant's 
cattle  as  one  not  to  be  performed  within  a  year,  and  so 
requiring  to  be  evidenced  by  writing.  The  defendant,  by 
asking  the  plaintiff  for  the  use  of  the  cattle,  and  promising 
to  pay  what  was  reasonable  if  he  did  so,  admitted  the 
plaintiff's  right  to  receive  compensation,  and  could  not  use 
them  as  long  as  he  wanted  them,  and  then  question  the 
plaintiff's  right  to  be  paid  on  any  such  ground.  At  least 
that  is  at  present  my  opinion. 

Per  Cur. — Rule  absolute  for  new  trial,  costs'  to  abide 
the  event. 


The  Queen  v,  Taylor. 

12  Vic.  ch.  SI,  sees.  72, 185 — quashing  conviction  by  mayor  under  aci. 

Held  per  Cur. — That  the  defendant,  appearing  on  the  evidence  returned  bona 
fide  to  have  asserted  a  claim  to  the  land  which  he  had  enclosed,  il  was  not  a 
proper  case  for  the  adjudication  of  the  mayor  (of  Bellevilie)  under  the  72d 
or  185th  clause  of  the  statute  12  Vic.  ch.  82  ;  and  that,  consequently,  the 
mayor's  summary  conviction  of  the  defendant  under  that  act  might  be  quashed 
by  certiorari. 

Certiorari.— On  the  1st  of  June  1850,  B.  F.  Davy,  Esq., 
mayor  of  the  town  of  Belleville,  convicted  George  Taylor 
the  defendant,  of  the  offence  of  obstructing  Rear  street  in 
the  town  of  Belleville,  by  putting  a  fence  across  the  same, 
contrary  to  the  form  of  a  by-law  made  by  the  town  council, 
and  fined  him  10s.  for  such  obstruction. 

The  conviction  having  been  removed  into  this  court  by 
certiorari,  a  rule  nisi  was  obtained  by  Walbridge  for  the 
defendant,  to  shew  cause  why  it  should  not  be  quashed  on 
the  ground  that  the  title  to  the  land  through  and  over  which 
the  street  ran  which  was  charged  to  have  been  obstructed 
was  claimed  by  the  defendant,  and  that  the  existence  of 
any  legal  highway  there  was  denied  ;  wherefore  the  case 
was  not  one  in  which  a  summary  conviction  could  properly 
take  place,  as  the  evidence  shewed. 

2  k  VOL.  VIII. 
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The  by-law  which  the  defendant  was  charged  with 
having  violated  was  made  under  the  authority  of  the 
statute  12  Vic.  ch.  81,  sec.  60,  (2d  head,)  and  sec.  80,  by 
which  the  municipal  council  of  the  town  of  Belleville  has 
power  to  make  laws  "  for  preventing  the  incumbering,  in- 
juring or  fouling  of  any  highway,  road  or  street  &c.,  within 
the  town,  by  any  animals,  wheel-barrows,  cabs,  carts, 
carriages  or  other  vehicles,  lumber,  stone,  building  or  other 
materials  or  things  whatsoever,  or  in  any  other  manner 
whatsoever." 

The  defendant  contended  that  the  evidence  before  the 
mayor  shewed  plainly  that  he  was  not  acting  in  a  mis- 
chievous, wanton  spirit,  but  bona  fide  in  the  assertion  of  a 
claim  to  the  land  which  he  enclosed.  The  complaint 
charged  him  with  obstructing  a  street  in  the  town  of  Belle- 
ville. The  statute  12  Vic.  ch.  35,  sec.  33,  declared  that  in 
every  town  which  had  been  surveyed  under  the  authority  of 
the  government,  all  allowances  for  roads  or  streets  which 
had  been  laid  down  in  the  original  survey  of  such  town 
should  be  public  highways,  and  that  all  posts  or  monuments 
planted  in  the  original  survey  to  designate  or  define  any 
allowance  for  a  road  or  street  should  be  the  true  and  unal- 
terable boundaries  of  such  road  or  street. 

The  complainant  contended  that,  as  he  had  shewed  the 
defendant  to  have  placed  a  fence  over  part  of  an  allowance 
which  Mr.  Wilmot,  a  surveyor,  had  marked  out  as  a  street 
in  the  original  survey  and  laying  out  of  the  town  plot  of 
Belleville  by  him,  under  the  authority  of  the  government  in 
1847,  he  had  been  thereby  guilty  of  obstructing  what  the 
statute  has  expressly  confirmed  as  a  street,  and  must  there- 
fore be  held  guilty  of  the  ofience  prohibited  by  the  by-law. 

On  the  other  hand,  the  defendant  contended  that,  as  Mr. 
Wilmot  was  sent  and  instructed  to  lay  out  a  town  on  lot  No. 
4,  in  the  front  of  Thurlow^,  which  lot  alone  was  then  the 
property  of  the  Crown,  he  could  have  no  right  under  those 
instructions'  to  lay  out  any  part  of  lot  No.  5,  as  a  portion  of 
the  town  plot ;  that  if  he  did  so,  it  could  not  be  said  to  be  a 
survey  made  under  the  authority  of  the  government,  but 
was  a  survey  made  without  and  against  their  authority, 
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which  could  never  have  the  legal  effect  of  depriving  the 
owner  of  lot  No.  5  of  the  portion  of  his  land  taken  impro- 
perly into  the  town  plot,  whether  by  error  or  otherwise. 

Benson  shewed  cause  against  the  rule,  and  cited  the 
following  authorities. — 12  Vic.  ch.  81,  sec.  31,  29th  head; 
sec.  41,  20th  head  ;  sec.  50  ;  sec.  60,  23d  head;  sec.  72  ; 
sec.  81,  9th  head  ;  sec  185  ;  4  P.  &  D.  679  ;  1  Q,  B.  R.  66  ; 
1  B.  &  B.  439. 

Walhridge^  in  support  of  his  rule  cited  1  Mod.  34 ;  1 
Ld.  Ray.  469,  583  ;  4-B.  &  Al.  521  ;  Cowper  578  ;  2  Ld. 
Ray.  900;  1  Saik.  181  ;  3  Salk.  217;  Doug.  499;  8  Q.  B. 
926  ;  12  Vic.  ch.  81,  sec.  60,  2d  head,  and  sec.  80  ;  12  Vic. 
ch.  35,  sec.  33. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

We  think  the  defendant  is  clearly  right  in  this  construc- 
tion of  the  clause  in  question,  and  that  if  Mr,  Wilmot  by 
any  inadvertence  really  included  in  his  town  plot  of 
Belleville  any  pari  of  the  defendant's  lot  No.  5,  he  could 
not  thereby  make  it  actually  any  part  of  the  town  which 
he  was  instructed  to  lay  out  on  No.  4,  any  more  than  he 
could  have  included  in  his  survey  the  whole  of  the  town- 
ship, to  the  outer  limit  of  lot  No.  1.  And  at  any  rate,  the 
defendant  is  entitled  to  raise  the  question  to  be  solemnly 
discussed  before  a  court  and  jury  in  a  proper  form  of  action, 
and  is  not  to  be  bound  by  a  summary  decision  before  the 
mayor  of  Belleville,  under  a  by-law  of  the  town. 

We  think  that  the  evidence  clearly  shewed  this  to  be  a 
case  where  a  right  was  sincerely  set  up  and  was  in  ques- 
tion ;  and  indeed,  after  all  that  has  been  before  us  judicially 
in  reference  to  the  conflicting  claims  of  proprietors  of  the 
lots  in  Belleville,  and  the  proprietors  of  the  lot  5,  we  can- 
not be  ignorant  that  what  was  disposed  of  by  this  summary 
conviction  was  not  a  question  whether  the  defendant  bad 
criminally  obstructed  a  travelled  street  in  Belleville  to  the 
nuisance  of  Her  Majesty's  subjects,  but  a  question  whether 
his  fence  was  on  lot  5  or  off  of  it ;  in  other  words,  whether 
it  was  where  it  had  a  right  to  be. 

The  statute  of  the  province  under  which  this  conviction 
took  place  for  an  infringement  of  the  by-law  makes  no 
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exception  of  cases  where  a  right  is  claimed,  but  the 
saving  in  the  statute  4  and  5  Vic.  ch.  26,  sec.  4,  and  in  4 
Wm.  IV,  ch.  4,  sec.  16,  shews  the  intention  of  the  legisla- 
ture in  such  cases ;  and  the  omission  of  a  similar  saving  in 
this  more  recent  act  does  not  alter  the  principle  of  law. 
Whether  the  by-law  itself  makes  any  exception  in  favor  of 
persons  acting  under  color  of  right,  we  have  not  the  oppor- 
tunity of  knowing. 

Then,  considering  as  we  do  that  this  was  not  a  proper 
case  for  the  adjudication  of  the  mayor  under  the  72d  or 
185th  clause  of  the  statute  12  Vic.  ch.  81,  does  it  not  follow 
that  the  conviction  should  be  quashed  for  that  cause  ? 

There  are  cases  in  which  it  has  been  held,  that  where  a 
magistrate  convicts  summarily  in  a  case  in  which  he  has 
not  jurisdiction  his  conviction  signifies  nothing,  and  that 
the  proper  remedy  is  by  action  against  him  who  executes 
any  warrant  made  upon  it,  and  not  by  application  to  quash 
what  is  simply  a  nullity.  But  in  the  cases  of  Rex  v. 
Jeffries,  1  T.  R.  241,  and  The  Queen  v.  Bolton,  1  Ad.  & 
Eli.  N.  S.  66,  it  seems  to  be  clearly  assumed  that,  when 
there  is  no  jurisdiction,  the  conviction  should  be  quashed. 

In  our  opinion  it  does  sufficiently  appear  on  the  evidence 
returned  that  this  case  w^as  not  one  of  the  kind  contem- 
plated by  the  12  Vic.  ch.  81,  sec.  60,  and  therefore  we 
make  the  rule  absolute. 

We  find  nothing  in  the  statute  restraining  a  certiorari 
to  remove  such  convictions. 

Per  Cur. — Rule  absolute. 


Draper  et  al.  v.  Beasley. 

One  attorney  suing  another — 7'ight  of  defendant  to  a  bill  one  month  before  action^ 

or  to  a  hill  at  some  time  before  action  brought. 

Where  one  attorney  is  suing  another,  it  is  not  necessary  to  deliver  a  bill  one 
month  before  action  brought.  The  statute  of  3  Jac.  I.,  which  is  still  in 
force,  requires  a  bill  to  be  delivered  at  some  time  before  action  brought  in 
a  case  by  one  attorney  for  business  done  for  another  attorney — not  agency 
business,  but  as  for  any  other  client. 

Declaration. — Assumpsit  for  work  and  labor  as  attornies, 
2nd  plea.  No  bill  delivered  one  month  before  action. 
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3rd.  No  bill  delivered  before  action. 

Replication. — No  bill  delivered  as  in  the  2nd  and  3rd 
pleas  mentioned,  because  the  defendant  is  an  attorney. 

Demurrer  to  replication — because  it  disclosed  no  defence 
to  the  pleas. 

Read^  for  the  demurrer.  He  cited  4  C.  &  P.  318  ;  Peake's 
N.  P.  C.  I. ;  Sal.  N.  P.  149 .  12  Geo.  II.,  ch.  13,  sec.  6  ;  3 
Jac.  I.,  ch.  7,  sec.  1  ;  2  Geo.  II.,  ch.  23,  sec.  23. 

Brough,  contra.  He  cited  9  Dowl.  237  ;  2  H.  Bl.  289  ;  7 
A.  &  E.  956  ;  4  Q.  B.  R.  61 1 ;  2  B.  &  Ad.  469 ;  Jarvis' 
New  Rules,  262  note ;  1  M.  &  Rob.  33, 84 ;  1  Saund.  280. 

Robinson.  C.  J.,  delivered  the  judgment  of  the  court 

As  regards  the  2nd  plea,  we  consider  that,  as  it  relies 
on  the  non  delivery  of  a  bill  a  month  before  action  brought, 
it  is  well  answered  by  the  replication,  because  the  12 
Geo.  II.  ch.  13,  expressly  excepts  cases  in  which  one 
attorney  is  suing  another ;  and  we  do  not  think  that  we 
can  properly  take  this  replication  to  have  raised  the  ques- 
tion, because  in  it  the  plaintijfis  are  evidently  only  giving 
their  reason  for  not  doing  that  which  the  plea  had  spoken 
of — namely,  their  not  delivering  a  bill  a  month  before  ac- 
tion brought. 

The  plaintiffs  say — "  though  true  it  is,  as  the  defendant 
has  in  his  pleas  alleged  &c.,"  by  which  we  can  only  reason- 
ably understand  them  to  be  admitting  that  they  had  not 
delivered  a  bill  such  as  each  plea,  taking  them  dis- 
tributively,  assumed  to  be  necessary — not  that  they  had 
delivered  no  bill  at  any  time,  because  the  defendant  had 
not  alleged  that  in  his  second  plea.  We  think  therefore 
the  2nd  plea  is  well  answered  by  the  replication. 

The  replication  however  as  applied  to  the  3rd  plea  stands 
on  a  different  footing,  because  the  3rd  plea  sets  up  as  a 
defence  that  the  plaintiffs  had  not  at  any  time  delivered  a 
bill  of  their  charges  ;  and  this  the  plaintiffs  answer  by 
pleading  that  before  and  when  the  services  were  rendered 
the  defendant  was  and  still  is  an  attorney  of  this  court. 
That  brings  up  the  question,  whether  he  is  entitled  to  a 
service  of  the  bill  at  any  time  before  he  can  be  sued. 

No  doubt  the  statute  3  Jac.  I.  ch.  7,  sec.  1.  by  a  liberal 
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construction  makes  it  necessary,  because  in  any  case  like 
the  present  the  attorney  for  whom  the  business  is  done  is 
a  client  in  respect  to  the  other  attorney.  There  is  nothing 
to  shew  it  was  for  agency  merely  that  the  charges  were 
made. 

Then  comes  the  2  Geo.  II.  ch.  23,  sec.  23,  and  12  Geo. 
II.  ch.  13,  sec.  6  ;  and  we  should  certainly  have  thought 
that  on  the  passing  of  2  Geo.  II.  ch.  23,  the  3  Jac.  I.,  as 
regards  the  provisions  about  the  delivery  of  bills,  might 
have  been  held  to  be  virtually  superseded  by  the  latter  act, 
which  is  a  more  comprehensive  and  more  particular  enact- 
ment on  the  very  point. 

Supposing,  however,  that  such  w^as  the  effect  of  the 
2  Geo.  11. ,  what  should  follow  w^hen  the  12  Geo.  II.  ex- 
pressly declares  that  the  2  Geo.  II.  shall  not  extend  to  any 
bill  of  fees  due  from  one  attorney  to  another,  but  that  every 
such  attorney  may  me  such  remedy  for  the  recovery  of  his 
fees  against  such  other  attorney  as  he  might  have  done 
before  the  making  of  the  said  act  ?■ 

Is  it  reasonable  to  hold  that  the  legislature  in  m.aking  this 
provision  contemplated  the  3  Jac.  L  as  no  longer  existing 
in  this  respect,  and  meant  merely  that  the  substituted  pro- 
vision of  2  Geo.  II.  should  as  between  attornies  not  apply, 
but  that  the  suit  should  go  on  as  at  common  law  ;  or  that  they 
intended  merely  to  say,  we  will  not,  as  between  attornies, 
require  a  month's  service  of  the  bill,  but  we  will  leave  the 
law  as  it  stood  before  that  act  came  to  be  in  force,  and  will 
require  only  that  a  bill  shall  be  served  before  the  writ  sued 
out,  which  is  all  the  3  Jac.  I.  had  provided  ? 

The  courts  in  England  seem  to  have  adopted  the  latter 
construction,  and  to  have  held  that  the  3  Jac.  I.  still  requires 
a  bill  to  be  dflivered  at  some  time  before  action  brought, 
in  a  case  by  one  attorney  for  business  done  for  another 
attorney,  not  agency  business,  but  as  for  any  other  client. 

Our  judgment  will  be  for  the  defendant  on  this  demur- 
rer to  the  replication  to  the  3rd  plea. 

Per  Cur. — Judgment  for  plaintiffs  on  demurrer  to  repli- 
cation to  2nd  plea,  and  for  the  defendant  on  demurrer  to 
replication  to  3rd  plea. 
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The  Queen  ex  rel.  Gamble  v.  Burnside  and  Morgan. 

iMandamus  refused  which  had  been  applied  for  for  the  purpose  of  directing  a 
magistrate  to  revoke  a  certificate  granted  by  him  at  an  adjourned  Quarter 
Sessions  authorising  the  issue  of  a  tavern  license  to  A.  B.,  for  keeping  a  tavern 
in  the  Township  of  Vaughan— the  said  certificate  of  license  having  been  granted 
in  contravention  of  a  by-law  of  the  Municipal  Council  of  Vaughan. 

Mr.  Read,  moved  for  a  rale  nisi  for  mandamus  to  be 
directed  to  the  defendants,  commanding  the  defendant 
Alexander  Bm-nside  Esq.,  to  revoke  a  certificate  granted 
by  him,  authorising  the  issue  of  a  tavern  license  to  one 
Bernard  McMahon,  for  keeping  a  tavern  in  the  Township  of 
Vaughan,  and  commanding  Morgan,  the  other  defendant, 
to  revoke  the  license  ;  because  the  said  certificate  and 
license  were  granted  in  contravention  of  a  by-law  of  the 
Municipal  Coancil  of  Vaughan,  and  because  they  were 
granted  at  an  adjourned  sessions  of  the  peace,  when  there 
was  no  authority  to  grant  licenses — or  by  which  mandamus 
the  said  certificate  and  license  shall  be  directed  to  be 
quashed  and  declared  to  be  null  and  void  by  this  court  for 
the  reason  aforesaid,  and  to  shew  cause  why  Alexander 
Burnside,  Esq.,  should  not  pay  the  costs  of  the  application. 

Hogarty,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Admitting  that  the  license  was  irregularly  granted  at  an 
adjourned  sessions,  if  that  were  the  only  ground,  we  should 
have  to  consider  whether  Mr  Gamble  could  properly  move 
against  the  order  on  that  ground,  for  if  he  could,  any  other  in- 
habitant of  the  township  might ;  and  the  application  should 
rather  have  been,  I  apprehend,  to  quash  the  order  for  the 
license  than  to  call  on  the  defendants  byname  as  individuals 
to  do  acts  which  it  is  not  competent  to  them  to  do.  The 
ground  on  which  the  application  was  chiefly  rested  was  the 
supposed  disregard  of  the  by-law,  but  we  have  nothing 
before  us  that  we  can  recognize  as  proof  of  the  by-law,  or 
of  the  lime  when  it  was  passed.  The  198  ch.  of  the  12 
Vic.  ch.  81,  points  out  how  by-laws  shall  be  proved  in  a 
court  of  justice,  and  we  cannot  regularly  act  on  any  inferior 
evidence  of  them. 

We  have  nothing  before  us  but  a  sort  of  printed  hand-bill 
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without  seal  or  signature,  or  date  to  it.  For  all  that  we  can 
see  upon  this  paper,  the  law,  if  passed  at  all,  may  not  have 
been  passed  till  after  the  license  was  granted.  Mr. 
Gamble  states  in  his  affidavit  when  it  was  passed,  but  that 
is  not  the  evidence  which  should  be  before  us  on  such  a 
point. 

We  doubt  also,  whether  such  a  by-law  as  is  spoken  of 
but  not  shewn,  would  be  warranted  by  the  14th  head  of  the 
31st  clause  of  13  Vic.  ch.  81.  That  gives  authority  to  the 
municipal  council  to  limit  the  number  of  inns,  by  which 
we  understand  that  they  might  have  appointed  a  certain 
number  which  should  not  be  exceeded.  If  they  had  done 
that,  and  communicated  their  regulation  to  the  justices,  then 
the  latter  could  easily  have  avoided  issuing  a  greater  num- 
ber ;  but  it  is  a  very  differentthing  to  declare  that  there  shall 
be  no  new  inn.,  and  leave  the  justices  to  find  out  as  they  can 
whether  any  inn  applied  for  is  certainly  a  new  inn. 

We  are  clear,  at  any  rate,  that  we  cannot  properly  grant  a 
mandamus  as  prayed;  and  as  the  rule  has  been  moved  with 
costs  against  the  magistrates,  we  must  discharge  it  with 
costs. 

The  matter  of  granting  licenses  being  since  provided 
for  by  a  new  law,  under  which  similar  questions  cannot 
arise  again,  no  material  injury  can  arise  from  letting  the 
license  in  question  run  out  the  few  weeks  that  yet  remain. 

Per  Cur, — Mandamus  refused. 


Doe  DEM.  Taylor  AND  wife  (joint  and  seteral  demises) 
v.  Sexton. 

Statute  of  Limitations  4  Wm.  IV.  ch.  I -—possession  held  under  an  erroneous  idea 
as  io  boundary. 

Under  the  Statute  of  Limitations  4  Wm.  IV.  ch.  1.  a  possession  inadvertently 
held  under  an  erroneous  impression  as  to  boundary,  with  no  intention  of  claim- 
ing: the  land  otherwise  than  as  it  was  supposed  to  form  part  of  a  certain  lot 
covered  by  the  party's  deed  would  by  mere  lapse  of  time  ripen  into  a  title. 

Ejectment  for  the  north-west  quarter  of  lot  22,  in  the  2nd 
concession  of  Hope,  which  the  defendant  insisted  was  part 
of  the  north-half  of  23,  in  the  2nd  concession. 
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Mrs.  Taylor,  one  of  the  lessors  of  the  plaintiff,  claimed 
the  lands  in  dispute  as  being  part  of  the  north-half  of  lot  22, 
in  the  2nd  concession  of  Hope,  and  there  is  no  doubt  that 
upon  an  accurate  survey  it  was  found  to  belong  to  that  lot. 
No.  23  joined  it  on  the  west,  and  it  was  clearly  proved 
that  more  than  thirty  years  next  before  the  bringing  of  this 
action  Trueman  Curtis,  the  owner  of  that  lot,  and  the 
defendant,  now  Mrs.  Sexton,  his  widow,  since  his  death  had 
been  in  actual  occupation  of  the  piece  of  land  in  question, 
having  it  cleared  and  cultivated.  There  was  no  dispute 
about  the  front  angles  of  the  lot  22  but  in  running  the  side 
line  of  lot  23  between  30  and  40  years  ago,  the  compass 
course  was  adopted,  and  not  the  true  meridional  course,  and 
owing  to  some  local  attraction  at  that  place,  the  variation 
was  greater  than  it  generally  was  in  the  vicinity  and 
occasioned  a  difference  of  more  than  five  chains  by  the  time 
the  line  reached  the  end  of  the  lot. 

The  line  having  been  so  run,  and  there  being  an  allow- 
ance for  road  between  the  two  lots,  each  party  placed 
his  fence  up  to  the  road,  and  has  ever  since  occupied 
accordingly.  There  was  evidence  given  at  the  trial, 
that  both  parties  many  years  ago  suspected  the  line  was 
not  a  correct  one,  and  expressed  themselves  dissatisfied 
witR  it,  and  spoke  of  having  it  more  correctly  run.  The 
only  question  was  whether  the  plaintiffs  were  not  bound 
by  the  Statute  of  Limitations.  The  plaintiffs  were  non- 
suited at  the  trial. 

Wilson  obtained  a  rule  to  set  aside  the  nonsuit.  Van- 
koughnet  shewed  cause. 

Cases  cited— 5  U.  C.  R.  285,  224,  602  ;  3  U.  C.  R.  411, 
486  ;  6  U.  C.  R.  423 ;  10  Q.  B.  R.  130  ;  9  Q.  B.  R.  555, 
363 ;  11  Jurist  558 ;  1  U.  C.  R.  3 ;  Draper's  Rep.  386 ;  Deni- 
son  v.  Chew,  6  &  7  Wm.  IV. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  nonsuit  was  proper.  It  seems 
from  the  evidence  that  the  plaintiffs  and  their  predecessors 
were  aware  that  the  defendant,  and  her  husband  before  her, 
were  encroaching  upon  them,  and  yet  they  acquiesced  so 
long  that  they  have  lost  their  remedy.    The  occupation  has 
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been  actual  and  visible,  and  not  constructive,  and  has  con- 
tinued more  than  thirty  years.  That  it  originated  in  error, 
and  that  for  the  greater  part  of  the  period,  perhaps,  the  occu- 
pant of  lot  23  had  no  intention  of  claiming  title  to  any  part  of 
what  should  be  found  on  an  accurate  survey  to  form  a  part 
of  lot  22,  can  only  have  any  material  effect  in  law  upon  the 
consequences  of  such  occupation,  in  those  cases  in  which 
the  question  of  the  possession,  having  been  adverse  or  not, 
may  still  for  any  purpose  be  important  to  be  determined. 

Under  the  new  Statute  of  Limitations,  when  twenty  years 
have  elapsed,  during  which  the  true  owner  has  suffered 
himself  to  be  dispossessed,  neither  receiving  rent  profits, 
nor  being  able  to  shew  any  written  acknowledgment  of  his 
title  within  that  period,  he  has  lost  his  estate. 

The  decision  of  this  court  in  the  case  of  Doe  dem. 
Stewart  v.  Reddiek,  Taylor's  Rep.  676,  decided  in  1827, 
would  go  far  to  support  the  defendant's  case  even  under 
the  old  Statute  of  Limitations,  though  I  conceive  that  under 
that  statute  a  possession  inadvertently  held  under  an  er- 
roneous impression  as  to  boundary  and  with  no  intention  of 
claiming  the  land  otherwise  than  as  it  was  supposed  to 
form  part  of  a  certain  lot  covered  by  the  party's  deed,  would 
not  by  mere  lapse  of  time  ripen  into  a  title.  The  new 
statute,  however,  puts  an  end  to  all  discussions  about  j!os- 
session  being  adverse  or  not  adverse  ;  and  we  are  clear  that 
under  its  operation  the  plaintiffs  have  lost  their  remedy, 
and  that  the  rule  nisi  for  setting  aside  the  nonsuit  must  be 
discharged. 

I  have  noticed  in  other  cases  the  apparently  hard  opera- 
tion of  the  new  statute,  in  cases  of  occupation  held  under 
a  mistaken  idea  of  the  boundary,  and  particularly  where  a 
party,  in  consequence  of  being  thus  barred  by  lapse  of  time, 
is  unable  to  obtain  on  the  one  side  of  him  an  indemnity  for 
land  which  on  an  accurate  adjustment  of  the  boundary  he 
is  obliged  to  give  up  on  the  other,  the  effect  of  which  may 
sometimes  be  to  enable  the  same  person  to  move  his  line 
upon  his  neighbours  on  one  side  of  him  by  insisting  upon 
an  accurate  survey,  while  he  persists  in  retaining  land 
which  he  has  himself  wrongfully  occupied  on  the  other 
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side  of  him  for  so  long  a  time  that  his  neighbour  has  lost 
his  remedy.  It  really  would  seem  but  just,  that  when 
the  true  adjustment  of  the  line  would  not  disturb  perma- 
nent buildings,  parties  should  be  obliged  to  submit  to  the 
correction  of  an  error  notwithstanding  any  lapse  of  time, 
nnless  where  there  is  evidence  of  a  conventional  line  by 
which  the  parties  have  expressly  agreed  to  be  bound.  We 
have  no  discretion,  however,  so  to  qualify  the  plain  words 
of  the  statute  4  Wm.  IV.  ch.  1. 

Per  Cur. — Rule  discharged. 


McCuLLocH  V.  Jarvis  et  al. 

Jssi^nment  of  Lease— ^Profert — Argumentative  plea. 

Alesaee  sued  in  debt  ibr  rent  and  pleading  an  assignment  and  iicceptance  of  the 
rent  by  the  lessor  \vom  the  assignee,  need  not  nnake  profert  of  the  deed  of 
assignment. 

Where  the  lessee  pleaded  the  assignment  and  then  averred  the  acceptance  by 
the  lessor  from  the  assignee  of  the  suni  of  187/.  10s.,  not  as  the  rent  sued  for 
in  this  action,  but  merely  as  "  for  the  rent  af  wesaid  in  form  aforesaid  reserve{i 
and  made  payable."  Held  per  C?^r.,  thai  th^'  pie^i  was  not  argumentative,  as 
setting  up  indirectly  payment  of  the  reni. 

Debt  for  rent. 

6th  plea.-*-And  the  defendant  Charles  B.  Jarvis  says — 
that  after  the  making  of  the  said  demise  in  the  declaration 
mentioned,  and  before  any  part  of  the  said  rent  in  the  said 
declaration  mentioned  became  due  and  payable — to  wit, 
on  the  3d  July  1849 — he,  the  defendant  Charles  B.  Jarvis, 
by  a  certain  indenture  of  assignment  then  made  &c.,  did 
assign  &c.  over  to  one  Peter  Robinson  Jarvis,  all  the  right, 
title,  interest,  claim  and  demand  whatsoever,  term  of  years 
then  to  come  and  unexpired,  of  him  the  defendant,  of,  in 
and  to  the  said  demised  premises,  with  the  appurtenances; 
by  virtue  of  which  said  indenture  of  assignment  the  said 
Peter  Robinson  Jarvis  then  entered  into  the  said  demised 
premises,  with  the  appurtenances,  and  became  and  was 
thereof  possessed  for  the  residue  of  the  said  term  therein, 
then  to  come  and  unexpired,  whereof  the  plaintiff' then  had 
notice  ;  and  the  defendant  Charles  B.  Jarvis  further  saith, 
that  the  plaintiff,  after  the  entry  of  the  said  Peter  Robinson 
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Jarvis  into  the  said  demised  premises,  with  the  appurte- 
nances, by  virtue  of  the  said  indenture  of  assignment — to 
wit,  on  the  2d  day  of  March  in  the  year  aforesaid — accepted 
and  received  of  and  from  the  said  Peter  Robinson  Jarvis  the 
sum  of  187/.  10^.  for  the  rent  aforesaid,  in  form  aforesaid 
reserved  and  made  payable  ;  and  ihen  accepted  the  said 
Peter  Robinson  Jarvis  as  his  tenant  of  the  said  demised 
premises.  And  this  the  defendant  Charles  B.  Jarvis  is 
ready  to  verify,  &c. 

Demurrer. — Because  the  defendant  made  no  profert  of 
the  assignment ;  and  because  the  plea  was  double  in  set- 
ting up  the  assignment  and  the  payment  of  the  sum  of 
18U  10s. 

Miller  for  the  demurrer.  He  cited  13  M.  &  W.  22 ;  8 
M.  &  W.  71 ;  7  M.  &  W.  174. 

Jarvis  contra.    He  cited  3  Chy.  205  ;  1  T.  R.  92. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  6th  plea  seems  to  have  been  loo  hastily  demurred 
to,  for  it  follows  precisely  the  form  given  by  Mr.  Chitty,  3 
vol.  204-5. 

Upon  the  objection  that  profert  of  the  assignment  was 
necessary,  the  case  cited  of  Hodgson  v.  Warden,  13  M.  & 
W.,  is  not  in  point,  because  in  the  case  before «us  the  party 
relying  upon  the  deed  is  not  claiming  any  benefit  under  it. 

In  the  Dean  and  Chapter  of  Windsor  v.  Grover,  2  Saun- 
ders 299,  a  similar  defence  is  pleaded,  but  the  lessee  makes 
no  profert  of  the  assignment  which  he  avers  he  had  exe- 
cuted. 

In  7  Wentworth's  Pleadings  53,  and  Lilly's  Entries  109, 
156,  there  are  the  same  pleas  and  without  profert. — 8  M.  & 
W.  751  ;  9  M.  &  Gr.  292. 

If  this  plea  had  clearly  stated  that  the  rent  which  the 
plaintiff  had  received  from  the  assignee  was  the  same  rent 
for  which  the  plaintiff  is  suing,  then  it  might  have  been 
made  a  question  whether  his  plea  was  not  double  and  ar- 
gumentative, as  setting  up  payment  indirectly.  I  lake  it 
that  in  the  forms  wfiich  I  have  referred  to,  it  is  notTlhe  rent 
sued  for  that  is  averred  to  have  been  accepted  from  the 
assignee,  but  other  rent,  of  which  the  acceptance  is  averred 
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merely  as  shewing  the  acceptance  of  the  assignee  as  tenant. 
But  this  plea,  though  it  is  probable  the  defendants  are  re- 
ferring to  the  very  rent  claimed  in  this  action,  is  no  more 
subject  to  exception  than  the  pleas  were  to  which  1  refer — 
for  it  does  not  state  it  to  be  the  rent  sued  for  in  this  action, 
but  "  the  sum  of  187/.  10^.  for  the  rent  aforesaid  in  form 
aforesaid  reserved  and  made  payable^''''  which  is  exactly 
what  is  alleged  in  all  such  pleas.  The  sum  indeed  here, 
is  187/.  105.,  the  exact  sum  sued  for,  but  that  affords  no 
certain  inference  of  its  being  the  rent  for  the  same  period. 
The  plea  does  not  say  the  said  sum,  nor  aver  the  187Z.  IO5. 
to  be  the  rent  claimed  in  this  action,  but  "  the  rent  afore- 
said in  form  aforesaid  reserved  and  made  payable,"  which 
is  exactly  the  statement  made  in  all  such  pleas. 

Per  Cwr.-*-Judgment  for  the  defendant  on  demurrer. 


Proudfoot  v.  Lawrence. 

Bringing  a  second  action  for  a  demand  litigated  upon  and  submitted  to  a  jury 
upon  a  prior  action. 

Where  a  plaintiff  going  to  a  jury  upon  certain  items  of  account  with  evidence 
which  the  judge  submits  to  their  consideration  at  the  plaintiff's  request,  fails 
in  recovering  these  items,  he  is  concluded  by  such  a  verdict,  and  cannot  bring 
a  second  action  for  the  same  demand. 

Appeal  from  the  County  Court  of  the  County  of  York. 

Declaration — on  the  common  counts,  for  goods  sold  and 
delivered  and  money  paid. 

Plea. — That  judgment  had  been  recovered  for  the  same 
debt  in  the  Queen's  Bench. 

Replication. — That  the  promises  in  the  declaration  and 
those  upon  which  the  judgment  had  been  recovered  as 
alleged  in  the  plea,  were  not  the  same. 

In  this  case,  the  only  question  for  the  decision  of  the 
County  Judge  was,  whether  a  plaintiff  could  be  allowed 
to  bring  a  second  action,  and  advance  in  it  a  claim  which 
he  not  only  might  have  advanced  on  the  trial  of  the  first 
action  but  did  advance,  and  went  to  the  jury  upon  it, 
submitting  it  to  their  consideration,  and  only  failed  to 
recover  for  it,  because  the  jury  were  not  satisfied,  as  they 
declared,  with  the  proof  which  he  had  offered  to  them. 
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The  learned  judge  ruled  against  the  plaintiff;  and  upon 
motion  in  term  supported  his  ruling.  Froru  this  the  plain- 
tiff appealed. 

Jarvis  for  the  appeal.  He  cited  2  Bing.  382  ;  3  M.  &  W. 
868;  4  T.  R.  146. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  decision  of  the  learned  judge  was  perfectly 
right.  What  is  said  by  Best,  C.  J.,  in  Stafford  v.  Clark,  is 
strictly  applicable.  The  plaintiff  in  the  former  action  de- 
clared upon  causes  of  action  which  clearly  embraced  the 
claim  he  is  now  again  suing  for ;  then  why  should  he  be 
allowed  to  bring  a  second  action,  and  advance  in  it  a  claim 
which  he  not  only  might  have  advanced  on  the  trial  of  the 
first  action  but  did  advance,  and  went  to  the  jury  upon  it, 
and  only  failed  to  recover  for  it,  because  the  jury  were  not 
satisfied,  as  they  declared,  with  the  proof  which  he  sub- 
mitted to  them  ? 

In  the  case  of  Sedden  v.  Tutop,  before  Lord  Kenyon,  at 
Nisi  Prius,  1  Esp.  C.  402,  his  lordship  said,  "When  a  man 
brings  an  action,  it  must  be  presumed  that  it  is  for  the 
whole  of  his  demand,  but  it  is  not  conclusive  ;  he  may  shew 
that,  in  fact,  he  did  go  for  part  of  the  demand  only  ;  he  may 
also  shew,  that  he  did  not  in  the  first  action  before  the  jury 
go  into  any  evidence  of  that  demand  w^hich  is  the  object 
of  the  second  action ;  for  if  he  did,  and  failed,  it  would  be 
conclusive." 

The  defendant  in  this  case  could  only  plead  as  he  did, 
under  the  circumstances  ;  he  could  not  plead  that  in  the 
former  action  the  jury  found  in  favor  of  the  defendant,  and 
thus  rely  upon  the  acquittal  in  bar — because  they  did,  in 
fact,  find  for  as  much  as  was  proved  to  them  to  be  due, 
and  upon  causes  of  action  which  would  have  included  this 
demand,  if  they  had  been  satisfied  with  the  evidence  that 
was  given  of  it.  It  is  strictly  true,  therefore,  as  pleaded, 
that  in  the  first  action  the  plaintiff  recovered  for  the  same 
identical  cause  of  action  that  is  now  sued  upon — that  is, 
he  recovered  for  all  the  money  he  had  paid  for  the  defen- 
dant, which  is  the  cause  of  action  in  question ;  and  we  are 
to  take  it  as  conclusive  against  him  in  regard  to  amount 
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that  nothing  more  was  due  under  that  head  of  claim ; 
otherwise,  wherever  a  plaintiff  has  sued  on  two  promissory 
notes  which  were  both  denied,  and  upon  the  evidence 
given  the  jury  has  only  found  in  his  favor  as  to  one  note, 
he  could  at  once  bring  a  second  action  for  the  other — be- 
cause in  such  a  case  it  would  always  be  as  clear  as  it  can 
be  in  this  case,  that  the  jury  had  disallowed  the  other  note, 
and  that  in  that  sense  the  plaintiff  had  not  recovered  for  it. 

The  evidence  that  was  given  of  the  items  in  question, 
on  the  first  trial,  was  not  legally  insufficient,  though  the 
written  orders  were  not  produced  ;  and  it  was,  therefore, 
rightly  left  to  the  jury. 

If  the  plaintiff  had  doubts  whether  the  jury  would  allow 
those  charges,  he  should  have  taken  a  nonsuit,  or  at  least 
expressly  desired  that  the  jury  should  not  take  those  items 
into  consideration  (if  that  would  have  certainly  served  his 
purpose,  which  we  need  not  at  present  consider),  or  he 
might  have  applied  for  a  new  trial ;  but  going  to  the  jury 
upon  them  with  evidence  which  the  judge  left  to  them  at 
his  request,  and  having  failed,  he  is  concluded. 

If  he  had  been  suiog  on  those  orders  alone,  and  the  jury 
had  found  for  the  defendant,  the  plaintiff  might  as  well 
contend  that  he  could  have  sued  again  for  them,  because 
there  could  be  no  doubt  that  he  had  not  recovered  for  them. 

Per  Cur. — Appeal  dismissed  with  costs. 


Stinson  v.  Magill. 

Covenant  for  rev t — Plea  of  lessor's  acceptance  of  prior  rent  from  assignee  of 

lessee. 

To  an  action  in  covenant  for  rent  a  plea  relying  on  the  plaintilf 's  acceptance 
of  assignees  as  his  tenants,  and  on  his  receipt  of  prior  rent  (not  the  rent  sued 
for)  from  them,  as  relieving  him  (the  lessee  and  defendant)  from  any  further 
liability  for  rent  subsequently  accruing,  is  a  bad  plea,  as  being  no  defence  to 
an  action  on  an  express  covenant. 

The  plaintiff  sued  in  covenant  for  rent,  claiming  75Z., 
and  stating  the  demise  to  be  of  certain  premises,  to  hold 
from  the  1st  of  May  1846,  for  three  years,  at  a  yearly  rent 
of  150/.,  payable  quarterly  ;  and  he  averred,  that  on  the 


272        c^ueen's  bench,  michaelmas  term,  14  vie. 


1st  of  May  1849,  75/.  was  due  for  rent,  and  was  in  arrear 
and  unpaid,  contrary  to  the  defendant's  covenant. 

The  defendant  pleaded,  that  before  any  part  of  the  rent 
became  due,  he  assigned  the  residue  of  the  term  by  inden- 
ture to  Young,  Kennedy,  and  McKinistry,  who  entered  and 
were  possessed,  of  which  the  plaintiff  had  notice  ;  and  that 
the  plaintiff,  after  such  their  entry  under  the  assignment — 
viz.,  on  the  2nd  of  November  1849 — accepted  and  received 
from  them,  as  tenants  of  the  plaintiffs,  a  large  sum  of  mo- 
ney, viz.  112Z.  10s.,  for  the  rent  reserved  by  the  lease,  and 
then  accepted  them  as  his  tenants. 

The  plaintiff  demurred  to  this  plea,  objecting  that  the 
defendant  could  not  avoid  his  liability  under  the  express 
covenant,  by  setting  up  an  assignment  of  the  term  and 
acceptance  of  rent  from  the  assignee. 

He  objected  also,  that  by  the  lease  as  set  out  on  oyer, 
the  defendant  was  restrained  from  assigning  without  the 
express  sanction  of  the  plaintiff  in  writing,  and  that  no 
such  consent  was  averred. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plea  does  not  clearly  shew  that  the  whole,  or  indeed 
any  part  of  the  rent  claimed  as  being  now  due,  was  paid 
by  the  assignees,  though  that  may  have  been  intended. 

Unless  it  had  shewn  the  very  rent  now  claimed  to  have 
been  fully  paid,  whether  by  the  assignee  or  otherwise,  it 
could  have  been  no  bar  to  the  action. 

The  defendant  has,  perhaps,  rather  relied  on  the  plain- 
tiff's acceptance  of  the  assignees  as  his  tenants,  and  on 
his  receipt  of  prior  rent  from  them,  as  relieving  him  from 
all  liability  for  the  rent  afterwards  accruing  ;  but  it  is  clear 
that  in  that  view  such  a  plea  would  be  no  defence  in  this 
action  on  an  express  covenant.  The  distinction  is  taken 
in  many  cases  cited  in  a  note  to  1  Saunders,  241  (note  5). 
Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 
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Shir  iff  and  his  sweties^  liability  on  his  covenant  for  a  wilful  misconduct  in 
returning  nulla  bona — as  to  time  in  striking  special  jury — luho  to  strike. 

Held  per  Cur.  that  the  retui  nitig  of  mtlla  bona  by  the  sheriff,  under  the  circum- 
stances of  ihis  case,  (fully  set  out  below,)  to  the  plaintiff's  writ,  was  that 
kind  of  wilful  misconduct  on  his  part  which  gave  a  riyhl  of  action  under  the 
covenant  enicred  into  by  the  sheriff  and  his  sureties. 

Where  a  defendant  applies  for  a  special  jury,  he  must  do  so  in  time  to  permit  of 
the  jurors  being"  summoned,  otherwise  the  common  jury  will  not  be  held  to  be 
superseded. 

Our  act  48  Geo.  III.,  ch.  13,  sec.  5,  gives  no  authority  to  the  coroner  to  summon 
a  special  jury  ;  where  the  sheriff  is  interested,  some  indifft-reot  person  appointed 
by  the  court  must  strike  the  jury. 

The  plaintiff  declared  ia  covenant  against  Dickson  as 
sheriff  of  the  united  counties  of  Lanark  and  Renfrew,  and 
against  Wyiie  and  McDougall  as  his  sureties^  upon  the 
covenant^  dated  the  10th  Nov.  1848,  given  under  statute  3 
Wm.  IV.,  ch.  8,  1833.  The  plaintiff  averred  that  on  the 
17th  January  1849,  in  the  then  District  Court  of  the  District 
of  Bathurst,  (now  the  United  Counties  of  Lanark  and 
Renfrew,)  by  the  judgment  of  the  said  court,  he  recovered 
against  one  George  Clandinan  and  one  Charles  Clandinan 
46Z.  25.  6fZ.,  which  by  the  said  court  was  adjudged  to  the 
plaintiff  for  his  damages,  and  for  costs  and  charges,  whereof 
George  Clandinan  and  Charles  Clandinan  were  convicted, 
as  by  the  record  and  proceedings  remaining  in  the  said 
District  Court  (now  the  County  Court)  fully  appears,  and 
thereupon  the  plaintiff,  for  having  satisfaction  of  the  money 
so  recovered,  on  the  17th  of  January  aforesaid  sued  out  of 
the  said  court  a  writ  of  Ji.fa.  directed  to  the  sheriff  of  the 
District  of  Bathurst  (now  the  said  counties),  against  the 
goods  and  chattels  of  George  Clandinan  and  Charles 
Clandinan,  returnable  the  first  day  of  the  then  next  term, 
which  writ  was  endorsed  to  levy  46/.  13s.  besides  interest 
and  sheriff's  fees,  and  was  on  the  19th  January  delivered 
to  the  defendant  Dickson,  as  such  sheriff,  to  be  executed. 
The  declaration  then  avers  that,  while  the  writ  was  in  force 
and  before  the  commencement  of  this  suit,  there  were  goods 
and  chattels  of  the  said  George  Clandinan  and  Charles 
Clandinan  within  the  sheriff's  district,  and  the  sheriff  might 
and  could  and  ought  to  have  levied  the  said  monies  ;  yet 
the  said  sheriff,  disregarding  the  duty  of  his  office,  and 
2  n  VOL.  VIII. 
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wrongfully  intending  to  injure  the  plaintiff,  did  not  nor 
would  at  any  lime  during  the  last  mentioned  lime  levy  the 
money  or  any  part  thereof,  but  wrongfully  neglected  and 
refused  so  to  do,  and  therein  failed  and  made  default,  and 
during  all  that  time  -  wrongfully  neglected  the  execution  of 
the  said  writ ;  and  the  sheriff  afterwards,  on  the  15lh  Dec. 
1849,  wrongfully,  falsely  and  deceitfully  returned  to  the 
said  District  Court  that  the  said  George  Clandinan  and 
Charles  Clandinan  had  not  any  goods  or  chattels  in  his 
district  whereof  he  could  cause  to  be  levied  the  said 
damages ;  whereby  the  plaintiff  is  greatly  injured  and 
deprived  of  the  means  of  obtaining  the  said  moneys,  and  is 
likely  to  lose  the  same,  and  so  the  said  sheriff  hath,  contrary 
to  the  tenor  and  effect  of  the  said  covenant,  wilfully  mis- 
conducted himself  in  his  said  office  of  sheriff,  to  the  damage 
of  the  plaintiff,  being  a  party  to  legal  proceedings. 

The  defendants  pleaded  separately,  and  the  defendant 
Dickson  pleaded — 1st,  That  there  was  not,  at  the  lime  of 
the  delivery  of  the  said  execution  to  him,  or  at  any  time 
afterwards  while  the  same  was  in  force,  any  goods  or 
chattels  of  the  said  George  Clandinan  and  Charles  Clan- 
dinan within  his  district  whereof  he  could  have  levied  the 
monies  endorsed  on  the  writ. 

2nd.  That  whilst  the  said  writ  was  in  force  he  did  not 
at  any  time  wrongfully  neglect  or  refuse  to  levy  the  moneys 
endorsed  on  the  writ,  but  did,  within  the  true  intent  and 
meaning  of  the  covenant,  from  the  time  of  the  delivery  of 
the  writ  to  him,  and  during  all  the  time  whilst  the  same 
was  in  force,  use  all  due  and  reasonable  diligence  in  his 
power  as  such  sheriff  for  the  purpose  of  levying  the  moneys 
endorsed  on  the  writ. 

The  sureties  each  pleaded  two  pleas  in  like  terms,  and 
issue  was  taken  upon  the  pleas  of  all  the  defendants. 

At  the  trial,  when  the  cause  was  called,  the  plaintiff  put 
in  a  writ  of  venire  facias  directed  to  the  coroners  of  the 
united  counties,  with  a  return  and  panel  of  names  as  jurors 
by  William  Wilson,  coroner. 

On  the  part  of  the  defendants  it  was  asserted  a  special 
jury  had  been  struck  under  the  statute  48  Geo.  III.  eh.  13, 
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and  a  paper  was  handed  in  containing  the  names  of  sixteen 
persons,  who  were  said  to  be  summoned  as  jurors.  This 
paper  was  not  signed  by  any  coroner,  nor  did  it  appear  by 
what  authority  the  names  of  the  persons  were  selected  or 
returned  as  jurors.  A  different  coroner  than  Mr.  Wilson 
had  attended  at  the  sheriff's  office,  it  was  alleged,  and 
struck  the  names,  and  this  took  place  on  the  commission 
day  of  the  assizes,  in  the  absence  of  the  plaintiff's  attorney, 
who  refused  to  attend  to  strike  such  jury. 

The  judge  refused  to  call  the  names  of  the  persons  so 
said  to  be  a  special  jury,  and  the  jury  returned  to  the  writ 
of  venire  were  sworn  to  try  the  cause. 

On  the  part  of  the  plaintiff  it  was  proved  that  the  deputy 
sheriff  seized,  under  the  plaintiff's  writ  of  execution,  some 
200  or  300  pieces  of  timber  which  were  pointed  out  to  him 
as  the  property  of  the  two  Cla  dinans — there  were  other 
executions  against  them  at  the  suit  of  other  parties,  and  the 
seizure  was  made  upon  all.  After  the  seizure  the  timber 
was  claimed  by  Bryson  and  Ferrier,  and  also  by  Redpath, 
and  the  sale  was  postponed  for  some  days,  and  the  plaintiff 
asked  to  indemnify  the  sheriff,  which  however  he  declined 
to  do. 

The  sheriff  at  first  took  steps  to  obtain  an  interpleader  in 
the  District  Court,  which  was  afterwards  abandoned  because 
an  application  of  the  same  kind  was  made  in  the  Queen's 
Bench,  and  the  sheriff  made  no  return  to  the  writ  in  question 
till  December  1849,  waiting  the  result  of  the  application  in 
the  Queen's  Bench. 

The  writ  was  ultimately  returned  nulla  bona,  the  timber 
before  that  time  having  been  allowed  to  be  taken  by  Bryson 
and  Ferrier,  from  whom  the  sheriff  got  some  kind  of  indem- 
nity. The  interpleader  order,  obtained  on  the  19th  of  April 
1849,  was  to  this  effect — that  a  feigned  issue  be  tried,  in 
which  the  claimants  of  the  property  Alexander  Bryson, 
James  Ferrier  the  younger,  and  George  Davis  Ferrier,  and 
Peter  Redpath  should  be  plaintiffs,  and  Samuel  Clandinan 
the  elder,  (not  the  plaintiff  in  this  suit,)  William  Warner 
and  others,  who  were  plaintiffs  in  another  writ  of  execution, 
should  be  defendants ;  and  the  issue  should  be,  whether  the 
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property  in  question,  or  any  part  thereof,  was,  at  the  time 
of  the  seizure  thereof  by  the  sheriff  under  the  wrils  of  exe- 
cution or  either  of  them,  the  property  of  the  said  Bryson, 
Ferrier  and  Red  path,  or  any  or  either  of  them. 

The  order  directed  that  the  property  seized  under  the  said 
fi.fas.  be  given  up  to  the  said  Bryson,  Ferrier  and  Redpath 
by  the  sheriff,  on  their  giving  or  causing  to  be  given  to 
sheriff,  to  his  satisfaction,  security  for  the  re-delivery  of  it 
to  the  sheriff,  or  payment  of  the  value  of  the  same  or  of  the 
net  proceeds  of  the  sales  after  deducting  all  expenses,  but 
not  less  than  the  value  thereof  where  it  then  was,  or  of  the 
amount  endorsed  to  be  levied  on  the  said  writs,  at  the 
option  of  the  plaintiffs  in  the  feigned  issue,  in  case  the  issue 
should  be  determined  in  favor  of  the  defendants  in  said  issue. 

The  feigned  issue  ended  in  a  nonsuit  of  the  plaintiffs, 
according  to  the  rule  of  court  put  in.  George  Clandinan, 
one  of  the  original  defendants,  proved  that  before  any  limber 
was  got  out  there  was  a  verbal  agreement  that  he  and  his 
brother  should  gel  out  timber  for  one  Brooke  who  was  to 
supply  means  for  the  purpose.  Some  pieces  of  the  timber 
were  marked  with  Brooke's  name,  and  then  one  Gray  went 
into  partnership  with  Brooke,  and  when  some  fifty  or  sixty 
pieces  of  timber  were  got  out  Brooke  and  Gray  stopped  the 
supplies  of  means. 

The  agreement  was  afterwards  reduced  to  writing  with 
Brooke  and  Gray.  When  they  stopped  supplies  George 
Clandinan  says  he  applied  to  his  father  and  obtained  some 
means  to  cariy  on  the  work,  and  also  from  his  brother. 

Afterwards  Gray  went  to  the  place  where  the  timber  was 
being  got  out.  Means  were  then  supplied  by  Brooke  and 
Gray  to  the  extent  of  upwards  of  500/.,  but  they  would  not 
secure  his  father  what  he  owed  iiim.  He  says  he  first 
made  a  bill  of  sale  of  the  timber  to  his  father,  having 
stopped  marking  the  timber  in  Brooke's  name,  which 
Brooke  however  did  not  know.  After  making  a  bill  of 
sale  to  his  father  he  and  his  brother  Charles  gave  his  father 
a  confession  of  judgment,  and  they  also  confessed  judgment 
to  the  plaintiff  and  to  other  parties,  upon  which  executions 
were  issued  and  the  timber  seized* 
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On  the  defence,  the  bill  of  sale  from  George  Clandioari 
and  Charles  Clandinan  to  Samuel  Clandinan  the  father, 
dated  16th  March  1847,  was  proved  by  ihe  subscribing 
witness,  who  proved  that  the  timber  was  under  this  instru-^ 
ment  delivered,  and  that  Samuel  Clandinan  marked  some 
of  it.  This  instrument  purported  to  transfer  the  timber  to 
Samuel  Clandinan  until  he  was  paid  and  received  the  sum 
due  to  him,  and  contained  a  covenant  that  Samual  Clan- 
dinan would  give  up  all  right,  title  and  interest  when  he 
was  paid. 

The  agreement  between  George  and  Charles  Clandinan 
and  Brooke  and  Gray  was  then  proved,  under  which  Gray 
went  and  took  possession  and  himself  marked  some  of  the 
pieces.  This  instrument  was  dated  8th  April  1S47,  and 
contained  this  clause — And  it  is  further  agreed  upon 
between  the  said  George  Clandinan  and  Company  and  the 
said  Brooke  and  Gray^  that  all  the  timber  now  made  or  to 
make^  got  out  and  conveyed  to  the  Quebec  or  other  markets, 
shall  be  marked  with  the  letters  B.  G.  in  addition  to  the  mark 
of  the  said  George  Clandinan  and  Company^  and  shall  be 
the  property  ( and  now  is  so  J  of  the  said  Brooke  and  Gray^ 
to  be  held  by  them  as  security  for  the  supplies  now  already 
advanced  or  to  advance  on  said  timber^  and  as  such  shaily 
upon  its  arrival  at  Quebec  or  other  market^  be  sold  by  the 
said  Brooke  and  Gray^  by  and  with  the  consent  of  the  said 
George  Clandinan  and  Company  (who  hereby  consent 
thereto  J  at  the  best  and  highest  price  that  can  be  obtained 
for  the  said  timber.''^ 

The  assignment  of  the  timber  from  Brooke  and  Gray  to 
Redpath  was  also  proved,  dated  the  15th  of  April  1847. 

The  facts  proved  on  the  part  of  the  defendant  by  Brooke 
and  Gray,  who  were  examined,  were  these — Brooke  at 
first  agreed  with  George  Clandinan,  in  September  1846,  to 
get  out  timber,  to  be  marled  in  Brooke's  name.  The  ad- 
vances to  the  end  of  September  were  about  89/.,  and  then 
Brooke  stopped,  thinking  the  state  of  the  market  would  not 
justify  getting  out  the  timber.  Gray  entered  into  partner- 
ship with  Brooke  in  October  1846,  and  after  that  time  the 
getting  out  the  timber  was  continued,  and  advances  were 


286  queen's  BENCH,   MICHAELMAS  TERM,  14  VIC. 

made  by  Brooke  and  Gray  to  upwards  of  700/.,  and  very 
little  was  advanced  after  the  agreement  of  the  8th  April  1847 
was  executed.  The  water  was  low  in'  the  spring  of  the 
year  1847,  and  the  timber  could  not  be  got  to  market ;  then 
Brooke  and  Gray  assigned  it  to  Redpath  for  the  benefit  of 
creditors,  and  he  constituted  Gray  his  agent  to  see  and  get 
his  timber  to  market,  of  which  Gray  informed  George  Clan- 
dinan  in  July  1847. 

In  1848  Gray  went  again  to  see  about  getting  the  timber 
to  market,  according  to  Redpath's  instructions  ;  but  then 
George  Clandinan  said  they  w^ould  get  it  to  market  them- 
selves, and  would  not  allow  Gray  to  act  in  the  matter.  The 
deputy  sheriff  received  instructions  from  the  attorney  of  the 
plaintiff  to  seize  the  particular  timber,  and  he  advertised  it, 
when  it  was  claimed  by  the  parties  mentioned,  but  no  sale 
made,  for  the  plaintiff  woald  not  indemnify,  and  his  attor- 
ney said  he  thought  it  not  advisable. 

It  was  understood  at  the  trial  that  the  question  on  the 
second  pleas  of  the  different  defendants — whether  the  case 
disclosed  would,  in  case  the  jury  found  for  the  plaintiff 
upon  the  other  issues,  authorize  a  charge  of  wilful  miscon- 
duct against  the  sheriff — should  be  decided  upon  by  the 
court ;  and  if  the  court  were  of  opinion  that  no  case  w^as 
sustained,  then  a  verdict  should  be  entered  on  the  second 
issue  for  the  defendants,  which  would  decide  the  whole 
action. 

The  jury  found  a  verdict  for  the  plaintiff  for  51/.  13s.  Sd. 
damages  ;  and  during  last  term  a  rule  w-as  obtained  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendants,  pursuant  to  leave  reserved  ;  or 
why  the  verdict,  so  far  as  related  to  the  issues  joined  on  the 
second  pleas  of  the  defendants  respectively,  should  not  be 
set  aside  and  a  verdict  entered  for  the  defendants  on  those 
issues,  pursuant  to  leave  reserved  ;  or  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  had  without  costs,  on  the 
ground  that  the  same  was  contrary  to  law  and  evidence  and 
against  the  judge's  charge  ;  or  on  the  ground  that  the  cause 
was  improperly  tried  by  a  common  jury  instead  of  a  special 
jury,  which  had  been  struck  and  summoned  for  the  trial  of 
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the  said  cause  ;  or  why  the  judgment  should  not  be  arrested, 
on  the  ground  that  there  was  no  sufficient  breach  alleged  in 
the  declaration  of  the  covenant  declared  upon,  and  also  upon 
the  ground  that  it  did  not  appear  by  the  declaration  that  the 
judgment  mentioned  in  the  declaration  as  having  been  re- 
covered by  the  plaintiff  was  recovered  or  rendered  upon 
for  a  cause  of  action  within  the  jurisdiction  of  the  District 
Court. 

At  the  trial  an  objection  was  made  by  the  plaintiff's 
counsel  that  the  judge  should  have  left  it  to  the  jury  to 
consider  whether  the  instrument  executed  between  the 
Clandinans  and  Brooke  and  Gray  was  not  void,  on  the 
ground  that  it  appeared  usurious  upon  the  face  of  it,  and 
that  the  security  given  by  the  Clandinans  to  Samuel  Clan- 
dinan,  being  a  mortgage,  merged  in  the  judgment  after- 
wards given  to  him  ;  but  the  judge  thought  in  this  action 
against  the  sheriff  he  was  not  bound  to  submit  the  case  to 
the  jury  in  that  light,  and  he  did  not  consider  that  the  secu- 
rity was  merged  in  the  judgment — besides,  no  judgment 
was  found.  v 

A.  Wilson^  in  support  of  his  rule,  cited  4  Tyr.  403 ;  1 
Free.  122  ;  13  M.  &  W.  725  ;  9  A.  &  E.  499  ;  1  JJ.  C.  R. 
538 ;  8  T.  R.  190  ;  3  Ea.  R.  599  ;  1  Leach,  235 ;  5  B.  &  C. 
246  ;  7  U.  C.  R.  200. 

Phillpotts  shewed  cause.  He  cited  1  U.  C.  R.  538 ;  1 
C.  &  P.  64 ;  2  B.  &  Al.  400  ;  1  Ch.  Rep.  234 ;  6  C.  &  P. 
236 ;  9  Dowl.  68,  180 ;  48  Geo.  III.  ch.  13,  sec.  5 ;  5  Scott, 
617. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  first  to  consider  whether  any  of  the  objections 
taken  against  the  verdict  rendered  for  the  plaintiff  are 
entitled  to  prevail,  because,  unless  the  verdict  should  be 
sustained,  the  defendant  will  be  under  no  necessity  of 
pressing  his  motion  to  arrest  judgment. 

First,  as  to  what  the  defendant  insists  on — that  the  cause 
could  not,  under  the  circumstances,  be  legally  tried  by  a 
common  jury,  but  could  only  be  regularly  tried  by  the 
special  jury  which  had  been  struck  at  the  defendant's 
instance.   The  new  rule  of  court  England,  Hilary  Term,  1 
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Vic  tori  a,  won  Id  make  it  impossible  to  embarrass  aplaintiff's 
proceedings  by  attempting  to  strike  a  special  jury  at  so  late 
a  period  as  it  was  attempted  to  do  in  this  case.  We  have 
no  such  rule  ;  but  the  cases  of  Gunn  v.  Honeyman,  2  B.  & 
Al.  400,  and  Johnson  v.  Blackwell,  6  Car.  &  P.  236,  shew 
that  even  before  that  rule  the  practice  in  England  required 
that  where  the  defendant  applies  for  a  special  jury  he 
should  do  so  in  time  to  permit  the  jurors  being  summoned, 
otherwise  the  common  jury  will  not  be  held  to  be  superseded. 

The  assizes  at  Perth  are  not  certain  to  last  more  than  two 
or  three  days,  and  it  was  not  reasonable  to  expect  that  an 
appointment  to  meet  at  the  court  house  on  the  same  day 
that  the  assizes  were  to  open  there,  for  the  purpose  of 
striking  a  special  jury  to  try  a  cause  at  the  same  assizes, 
could  end  in  anything  but  failure.  But  besides  that,  there 
seems  to  have  been  nothing  produced  at  the  trial  to  shew- 
that  a  special  jury  had  been  really  struck  and  summoned. 
Our  statute  48  Geo.  III.,  ch.  13,  sec.  5,  gives  no  authority 
to  the  coroner  to  act  in  the  matter,  but  it  must  be  the  sheriff 
or  his  deputy,  or  (where  the  sheriff  is  interested)  some 
indifferent  person  appointed  by  the  court;  so  that  the 
plaintiff  could  rightly  object  here  that  the  jury  had  not  been 
struck  according  to  law.  We  think  the  cause  was  properly 
tried  by  a  common  jury. 

Then  as  to  the  merits.  If  this  had  been  an  action  against 
the  sheriff,  not  upon  the  covenant  but  at  common  law,  for  a 
breach  of  duty,  I  do- not  see  what  should  have  prevented 
the  plaintiff  from  recovering. 

The  sheriff  had  seized  goods,  as  it  appears,  more  than 
sufficient  to  satisfy  the  plaintiff's  writ,  and  seized  them 
upon  the  execution  at  the  suit  of  this  plaintiff,  which  he 
then  held,  as  well  as  upon  other  writs.  He  does  not  seem 
to  have  rested  his  defence  upon  any  such  ground  as  that 
there  were  other  writs  entitled  to  be  first  discharged,  and 
that  the  goods  seized  were  not  sufficient  to  satisfy  those 
and  to  leave  a  surplus  to  be  applied  to  the  plaintiff's  writ. 
All  that  is  shewn  is,  that  besides  the  plaintiff's  writ  the 
father  of  the  defendants,  Samuel  Clandinan,  sen.,  had  also 
a  fi.  fa.  against  the  defendants'  goods  for  a  small  sum, 
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Boys  v.  Joseph. 

Pka  that  plaintiff  {the  payee  of  bill)  was  not  the  holder  at  the  time  of 
commencement  of  suit. 
In  an  action  brought  by  the  paxjee  of  a  bill  of  exchange  against  the  drawer,  a 
plea  by  the  defendant that  at  the  time  of  the  commencement  of  this  suit  the 
plaintilf  was  not  the  holder  of  the  said  bill,  without  averring  specifically  an 
endorsement  to  some  one  else,  is  bad. 

Declaration. — Payee  of  bill  of  exchange  against  drawer. 

Plea. — That  at  the  time  of  the  commencement  of  this 
suit  the  plaintiff  was  not  the  holder  of  the  said  bill  &c., 
concluding  to  the  country.  * 

Demurrer.— Because,  the  plea  did  not  shew  that  the  said 
bill  was  endorsed  by  the  plaintiff  or  parted  with  by  him 
for  any  valuable  consideration,  nor  did  it  shew  who  was 
the  holder  of  the  said  bill,  or  that  the  holder  was  unknown 
to  the  defendant ;  and  also,  because  the  plea  should  have 
concluded  with  a  verification. 

Cameron,  Q.C.,  for  the  demurrer — He  cited  1  Exch.  608, 
862  ;  11  Q.  B.  R.,  Barber  v.  Lemon. 

Eccles^  contra— He  cited  8  M.  &  W.i29,  Fraserv.  Welch 
et  al. 

Robinson,  C.  J,,  delivered  the  judgment  of  the  court. 

The  plaintiff  is  the  person  in  whose  favor  the  bill  was 
drawn.  His  title  is  apparent  on  the  face  of  the  instrument, 
and  it  is  for  the  defendant  to  shew  that  it  has  been  divested 
by  his  having  endorsed  the  bill  over  to  some  one  else.  He 
does  not  allege  that  specifically,  but  contents  himself  with 
pleading  in  general  terms  that  when  the  plaintiff  brought 
this  action  he  was  not  the  holder. — (1  U.  C.  Rep.  178.) 

The  defendant  referred  us  to  Fraserv.  Welch,  8  M.  &  W., 
as  supporting  this  plea ;  but  we  do  not  hold  it  to  go  that 
length.  The  plaintiffs  there  claimed  as  end^orsers  of  a  bill ; 
the  defendant  pleaded  that  the  plaintiffs,  after  they  took 
the  bill,  endorsed  it  away  to  certain  persons  unknown  to 
the  defendant  when  the  action  was  brought.  The  plaintiff 
replied  that  the  said  persons  unknown  were  not,  when  the 
action  was  brought,  the  holders  of  the  bill  in  manner  and 
form,  &c.  The  demurrer  was  to  this  replication,  and  the 
court  had  evident  difficulty  in  sustaining  the  replication  in 
that  general  form.  The  more  proper  answer  to  have  given 
2  m  VOL.  VIII. 
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to  the  plea,  they  said,  would  have  been,  that  the  plaintiff  was 
the  holder  at  the  time  of  the  action,  without  this,  that  the 
persons  unknown,  who  were  staled  in  the  plea  to  have 
taken  it  before  by  endorsement,  were  the  holders  thereof; 
and  Lord  Abinger  assumes  that  the  plea  might,  without 
setting  out  an  indorsement  to  any  particular  person,  have 
averred  merely  that  the  plaintiff  was  not  the  holder  at  the 
time  of  bringing  the  action.  The  precedents  are  not  in 
that  form,  but  ail  that  we  have  met  with  state  the  fact  of 
an  indorsement  to  some  other  party. 

Admitting,  however,  that  such  a  plea  would  be  sufficient 
where  the  plaintiff  was  claiming  through  an  endorsement, 
yet  we  are  of  opinion  that  it  is  insufficient  where  the  con- 
tract by  the  very  words  of  the  instrument  is  with  him, 
because  his  right  of  action  arises  from  the  terms  of  the 
writing,  and  must  continue  vested  in  him  until  he  has 
directed  the  bill  to  be  paid  to  some  one  else. 

Neither  the  case  of  Barber  v.  Lemon,  11  Q.  B.  R.  302  ; 
referred  to  on  the  ai^gument  nor  Arthur  v.  Beales,  1  Exch. 
608 ;  Rogers  et  al.  v.  Chilton,  1  Exch.  862  ;  nor  any  that 
we  have  met  with,  presents  this  question,  for  in  all  of  them 
there  is  an  averment  of  an  endorsement  over. 

I  have  had  doubts  whether  this  plea  might  not  be  sup- 
ported, not  on  principle  or  precedents,  but  on  the  language 
used  by  the  court  in  the  case  of  Eraser  v,  Welch.  I  do  not^ 
however,  differ  in  opinion  from  my  brothers,  and  our  judg- 
ment is  in  favor  of  the  plaintiff  on  the  demurrer. 

Per  Cur, — Judgment  for  the  plaintiff  on  demurrer. 


Ford  v.  Crabb. 

As  to  the  time  withfn  which  security  for  an  appeal  may  be  tendered  to  the 
County  Court  Judge,  under  the  tlth  clause  of  the  12  Vic,  ch.  66. 

Mandamus  refused  to  compel  the  Judge  to  approve  of  the  security  tendered  after 
the  four  days  which  he  had  given  for  such  tender  had  expired. 

Mr.  Eccles  moved,  in  the  Practice  Court,  for  a  writ  of 
mandamus  to  the  Judge  of  the  County  Court  of  Huron, 
Perth  and  Bruce,  commanding  him  to  approve  of  the 
security  for  an  appeal  from  his  decision  in  this  case, 
tendered  to  him  on  the  15th  of  November  (1850),  and  to 
sign  a  transcript  of  the  proceedings  pursuant  to  the  statute. 
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A  rule  nisi  was  ordered,  but  by  mistake  it  was  drawn 
up  to  shew  cause  why  a  writ  of  habeas  corpus  should  not 
issue,  &c.,  and  upon  the  return  of  the  rule  was  necessarily 
discharged. 

The  question  was  whether  the  judge  should  have  the 
costs  of  opposing  the  rule. 

Robinson,  C  J.,  delivered  the  judgment  of  the  court. 

We  incline  to  think  he  should,  for  it  was  absurd  to  call 
upon  him  to  answer  such  a  rule  ;  and  if  there  be  good 
cause  for  a  mandamus,  then  he  is  put  to  the  expense  of 
answering  two  rules  when  one  would  h^ve  sufficed. 

And  further,  it  seems  to  us  that  if  the  rule  had  been 
drawn  up  as  intended,  it  should  not  have  been  made 
absolute,  for  that  the  judge  was  right  in  his  view  of  the 
case.  The  11th  clause  of  12  Vic.  ch.  66,  seems  to  leave  it 
very  questionable  whether  he  could  have  given  a  longer 
time  than  the  four  days  which  he  had  already  given,  and 
we  cannot  hold  that  he  was  bound  to  do  so. 

Per  Cur. — Mandamus  refused. 


Reid  v.  Carrall. 

Uncertainty  of  declaration  in  case,  as  to  the  number  of  breaches  relied  on — 
Duplicity m  declaration — Omission  of  "  licet  sccpius  requi^ntus^-  in  trover. 

Pleading;. — This  declaration  being  a  special  one  on  the  case,  against  a  sheriff  for 
breach  of  duty,  was  considered  insufficient  on  dennurrer,  frooi  the  fault  of 
uncertainty,  not  in  any  particular  breach,  but  as  to  the  number  of  breaches 
intended  to  be  relied  upon. 

Duplicity  is  a  good  ground  of  exception  to  a  declaration  as  well  as  to  a  plea. 

The  omission  of  the  licet  scepius  requisitus  in  the  comnnon  count  for  trover  is  no 
ground  for  a  special  demurrer. 

Declaration  on  the  case.  —  1st.  On  a  special  count  for 
that  whereas  before  the  committing  &c.,  on  &c.,  a  certain 
writ  of  fieri  facias  was  issued  against  the  plaintiff  (then 
followed  the  recital  of  the  writ  &c.),  and  v/as  delivered  to  the 
defendant,  then  being  the  sheriff  of  the  Brock  District  &c.; 
by  virtue  of  which  said  writ,  the  said  defendant  so  being 
sheriff  of  the  said  District  of  Brock  as  aforesaid,  afterward 
and  before  the  said  return  of  the  said  writ — to  wit,  on  the 
day  and  year  last  aforesaid — within  the  district,  as  such 
sheriff  as  aforesaid,  seized  and  took  in  execution  divers 
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goods  and  chattels  of  the  plaintiff,  of  much  greater  value 
than  sufficient  to  pay  and  satisfy  the  said  sum  of  111.  4s. 
with  interest  from  the  27th  December  1848,  the  said  de- 
fendant's own  fees  as  such  sheriff,  and  10s.  6d.  for  the  said 
writ,  and  the  other  expenses  attending  the  said  levy,  so 
endorsed,  to  be  levied  as  aforesaid — to  wit,  of  the  value  of 
70Z.  Yet  the  said  defendant,  so  being  sheriff  of  the  said 
District  of  Brock,  did  not  nor  would  any  time  before  the 
return  of  the  said  writ  or  afterwards,  proceed  to  adver- 
tise for  sale,  or  sell,  or  attempt  or  endeavour  to  sell,  the 
said  goods  and  chattels  so  seized,  as  aforesaid,  under  and 
by  virtue  of  the  said  writ,  according  to  the  exigency  thereof, 
but  therein  wholly  neglected  his  duty  as  such  sheriff  in 
that  behalf,  and  afterwards — to  wit,  on  the  first  day  of  Oc- 
tober term  aforesaid — wrongfully,  falsely,  and  improperly 
returned  the  said  writ,  with  an  endorsement  theron  that  he 
the  said  defendant  as  such  sheriff  had  seized  and  taken  the 
goods  and  chattels  of  the  said  plaintiff  to  the  full  amount 
of  the  debt  and  damages  therein  mentioned,  which  said 
goods  and  chattels  remained  in  the  said  sheriff's  hands  for 
want  of  buyers.  Then  followed  a  statement  of  the  issuing 
of  .a  writ  of  venditioni  exponas — the  delivery  to  the  sheriff, 
&c.,  and  the  breach  of  duty,  in  the  following  words  : — 
"And  the  plaintiff,  in  fact,  saith  that  the  said  defendant,  so 
being  such  sheriff  as  aforesaid,  contriving,  and  wrongfully 
and  unjustly  intending  to  injure  the  plaintiff — to  wit,  on 
the  day  and  year  last  aforesaid — under  color  and  pretence 
of  the  said  last  mentioned  writ,  and  of  his  return  upon  the 
said  writ  fieri  facias^  wrongfully  and  injuriously  did 
sell  and  dispose  of  much  more  of  such  goods  and  chattels 
than  was  necessary  and  sufficient  to  pay  and  satisfy  the 
said  sum  so  endorsed  to  be  levied  as  aforesaid,  besides 
sheriff's  poundage  and  other  expenses  attending  the  said 
levy — to  wit,  the  sum  of  21/.  ;  and  also  then  wrongfully 
and  injuriously  sold  and  disposed  of  the  same  goods  and 
chattels  for  a  much  less  sum  of  money — to  wit,  50Z.  less 
than  they  were  really  worth,  and  for  which  the  defendant 
could  and  might  and  ought  to  have  sold  the  same,  under 
and  by  virtue  of  the  writ  of  fieri  facias  first  above  men- 
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tioned  ;  and  converted  and  disposed  of  a  portion  of  the 
monies  arising  from  the  said  sale — to  wit,  the  sum  of  lOZ. 
over  and  above  his  said  poundage  and  costs  of  levying — to 
his  own  use  ;  by  means  whereof  the  plaintiff  hath  been  and 
is  deprived  of  the  use  of  the  said  goods  and  chattels,  and 
of  the  produce  thereof ;  and  hath  been  and  is,  by  means  of 
the  premises,  otherwise  greatly  injured  and  damnified." 
2nd.  Common  count  in  trover. 

Demurrer  to  1st  count. — Because  it  was  uncertain  whe- 
ther the  plaintiff  intended  to  rely  upon  the  neglect  of  duty 
charged  against  the  defendant,  in  falsely  returning  the  said 
writ  of  fieri  facias^  as  in  the  first  count  mentioned  as  a 
cause  of  action  ;  or  upon  selling  more  of  the  said  goods 
and  chattels  than  were  necessary  to  satisfy  the  endorsement 
of  the  said  writ ;  or  whether  he  intended  to  rely  on  the 
statement,  that  the  defendant  converted  and  disposed  of  a 
portion  of  the  monies  to  his  own  use  ;  or  upon  selling  the 
said  goods  for  less  than  they  were  really  worth  ;  and  that 
the  said  count  was  in  that  respect  multifarious,  and  con- 
tained, if  the  matters  therein  stated  had  been  well  pleaded, 
several  causes  of  action. 

Demurrer  to  2nd  count. — Because  it  was  not  therein 
averred  that  the  plaintifT  requested  the  defendant  to  deliver 
the  said  goods,  or  any  of  them,  or  any  part  thereof — nor 
that  the  defendant  refused  to  deliver  the  same — as  it  should 
have  done. 

Weller  for  the  demurrer.  Hagarty  contra.  Cases  cited — 
3Exch.  503;  10  Q.  B.  R.  152,  172;  13M.  &W.757;  1 
M.  &  Gr.  801 ;  4  Dowl.  324 ;  1  Saund.  286. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  omission  of  the  licet  scepius  requisitus  in  the  com- 
mon count  for  trover  is  of  no  consequence.  The  declaration 
charges  that  the  defendant  knew  the  goods  to  belong  to  the 
plaintiff;  but  that,  intending  to  injure  the  plaintiff,  he  con- 
verted and  disposed  of  them  to  his  own  use. 

As  to  the  special  count,  it  is  difficult  to  reconcile  oneself 
to  the  opinion  that  it  can  be  upheld  as  sufficient  in  form  or 
in  substance.  It  is  objected  to  as  double.  Duplicity  is  a 
good  ground  of  exception  to  a  declaration  as  well  as  to  a 
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plea,  and  at  first  it  seemed  to  me  clear  that  this  declaration 
was  open  to  that  exception ;  but  the  idea  of  duplicity  as 
applied  to  a  declaration  seems  to  be  that  the  plaintiff  can- 
not, in  order  to  sustain  a  single  demand,  rely  upon  two  or 
more  distinct  grounds  or  matters,  each  of  which  indepen- 
dently of  the  other  amounts  to  a  good  cause  of  action  in 
respect  of  such  demand.  This  declaration  does  not  come 
within  this  definition  of  duplicity. 

In  Gawler  v.  Chaplin  et  al.  2  Exch.  Rep.  503,  the  decla- 
ration was  as  multifarious  as  this  is.  It  was  before  the 
court  upon  a  motion  in  arrest  of  judgment,  when  duplicity 
could  not  be  objected  ;  but  it  was  not  spoken  of  as  informal 
in  that  respect  by  the  court,  or  at  the  bar.  It  was  a  decla- 
ration probably  not  sustainable  on  special  demurrer  ;  but  it 
appears  that  it  would  have  been  sustained  even  on  special 
demurrer,  against  the  mere  objection  of  duplicity.  What 
is  said  by  the  court  however  in  that  case,  in  Slade  v. 
Hawley,  13  M.  &  W.  757,  and  in  De  Medina  v.  Grove  et  al. 
10  Q.  B.R.  152,  172,  seems  to  make  against  the  sufficiency 
of  this  declaration  on  demurrer. 

It  is  a  confused  statement ;  no  doubt  it  contains  one  good 
statement  of  a  cause  of  action — namely,  that  the  defendant 
having  levied  a  sum  of  money  under  an  execution  against 
the  plaintiff's  goods  converted  it  to  his  own  use.  It  is  not 
sufficiently  stated  as  a  breach  of  duty  that  the  defendant 
seized  more  goods  than  he  need  have  done — for  it  is  not 
averred  that  he  did  this  wrongfully  or  injuriously,  but 
merely  that  he  took  goods  of  greater  value  than  enough  to 
satisfy  the  said  17/.,  which  might  well  be,  without  anything 
wrong  being  done  ;  that  might  be  inevitable,  from  the  in- 
divisible nature  of  the  chattel,  and  from  there  being  nothing 
else.  We  should  not  be  warranted,  I  think,  in  assuming 
that  the  plaintiff  complains  of  that  as  a  grievance  for 
which  he  claims  damages ;  if  he  does,  it  would  be  bad. 

The  second  statement — that  the  defendant  neglected  to 
sell  the  goods  after  he  had  seized  them — would  be  a  strange 
injury  for  the  debtor  to  complain  of,  though  the  neglect 
would  be  prejudicial  to  the  plaintiff.  If  the  plaintiff  means 
to  declare  on  that  as  a  cause  of  action,  he  does  not  shew 
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in  what  manner  it  operated  to  his  prejudice.  If  the  defen- 
dant had  never  sold  the  goods,  the  neglect  would  give  no 
right  of  action  to  the  plaintiff;  and  I  am  not  sure  that  the 
plaintiff  means  to  state  this  as  a  breach  of  duty  for  which 
he  claims  damages.  The  uncertainty  in  this  respect  ap- 
pears to  me  to  make  his  declaration  insufficient  in  point  of 
form. 

The  plaintiff  then  charges  the  defendant  with  making  a 
false  return,  that  the  goods  were  unsold  for  want  of  buyers. 
That,  I  apprehend,  would  give  a  good  right  of  action  to  the 
creditor,  but  would  be  no  injury  to  the  debtor,  for  anything 
that  is  stated  in  the  declaration — and  it  is  uncertain  whether 
the  plaintiff  means  to  complain  of  it  as  an  injury.  The 
last  three  breaches  of  duty  stated — namely,  selling  more  of 
the  goods  than  was  necessary,  selling  them  for  less  than 
their  worth,  and  less  than  the  defendant  could  and  might 
and  ought  to  have  got  for  them,  and  converting  part  of  the 
proceeds  to  his  own  use — are  all  laid  to  have  been  acts  done 
by  the  defendant  wrongfully  and  injuriously,  and  they  ap- 
pear to  be  well  laid. 

Then  it  is  to  be  considered  how  the  doctrine  of  a  demurrer 
being  too  large  applies  to  this  case. — 13  M.  &  W.  757  ;  1 
M.  &  Gr.  801  ;  4  Dowl.  324  ;  1  Saund.  286.  If  the  plain- 
tiff were  clearly  claiming  damages  for  several  distinct 
breaches  of  duty  set  forth  in  one  count,  and  some  of  these 
breaches  were  well  charged  and  others  not,  then,  according 
to  the  present  practice  of  the  courts  in  England,  upon  a 
demurrer  to  the  whole  count,  judgment  should  be  given 
that  the  plaintiff  recover  upon  the  breaches  well  assigned, 
and  shall  be  barred  as  to  the  residue.  But  this  is  a  differ- 
ent case.  As  to  several  of  the  alleged  breaches  of  duty, 
it  is  uncertain  whether  they  are  or  are  not  assigned  as 
causes  of  action ;  they  are  wrongs  for  which  an  action 
would  lie — but  if  intended  to  be  made  grounds  of  action, 
it  ought  to  have  been  alleged  that  the  defendant  wrongfully 
did  the  acts.  I  do  not  mean  that  that  particular  word 
should  have  been  used ;  but  the  act  should  have  been 
charged  to  have  been  done  wrongfully  or  maliciously  or 
injuriously,  in  the  language  of  actions  for  torts — otherwise 
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it  is  uncerlain  whether  the  plaintiff  means  to  claim  dam- 
ages in  respect  of  it  or  not,  and  so  the  defendant  is  uncer- 
tain whether  he  is  under  the  necessity  of  answering  it.  If 
he  should  plead  only  to  the  breaches  well  assigned,  the 
plaintiff  might  insist  that  there  were  some  of  his  alleged 
grievances  unanswered.  If  the  defendant  should  demur 
to  those  breaches  as  insufficient,  the  plaintiff  might  insist 
that  they  were  not  so  laid  as  to  entitle  the  defendant  to 
look  upon  them  as  distinct  causes  of  action.  When  the 
defendant  takes  up  this  count  he  must  be  at  a  loss  to  deter- 
mine what  it  is  that  the  plaintiff  means  to  complain  of,  or 
rather  to  what  his  complaint  is  limited,  and  consequently 
cannot  see  clearly  when  he  may  himself  be  regarded  as 
having  answered  the  whole  count,  for  this  fault  of  uncer- 
tainty— not  in  a  particular  breach,  but  as  to  the  number  of 
breaches  intended  to  be  relied  upon.  It  appears  to  me  this 
declaration  is  insufficient,  and  that  our  judgment  should  be 
for  the  defendant  on  the  first  count. 

Per  Cur. — Judgment  for  defendant. 


Burns  v.  Robertson. 

In  order  to  raise  an  exception  to  the  execution  of  a  deed,  the  defendant  should 
plead  non  est  factum — he  should  not  demur. 

In  this  case  the  only  point  was,  as  to  the  mode  of  taking 
exception  to  the  execution  of  a  deed — whether  it  should 
be  by  demurrer,  or  by  plea  of  non  est  factum ;  and  the 
Court,  having  heard  the  argument,  said  : 

We  give  judgment  for  the  plaintiff  on  this  demurrer, 
conceiving  it  to  be  clear  that  in  order  to  raise  the  excep- 
tion intended  to  the  execution  of  the  deed,  the  defendant 
should  have  pleaded  non  est  factum,  instead  of  demurring ; 
for  a  demurrer  can  only  be  in  respect  to  the  contents  of 
the  deed  as  not  supporting  the  declaration — not  on  account 
of  his  non-execution,  or  defective  execution. 

We  refer  to  1  Saunders,  291,  notes  1  &  2,  to  the  case  of 
Cahill  V.  Vaughan. 
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having  advanced  money  to  them  to  assist  them  in  getting 
out  their  timber ;  that  when  the  sheriff  seized  on  his  writ 
and  the  plaintiff's  writ,  Bryson  and  others,  merchants, 
claiming  under  an  assignment  of  the  timber  which  had  been 
made  by  the  defendants  in  the  fi.  fas.  to  Brooks  and  Gray 
before  any  of  the  executions  had  issued  against  these 
defendants  (the  Clandinans)  forbade  the  sale,  and  insisted 
that  the  timber  was  theirs  under  their  assignment.  The 
sheriff  then  availed  himself  of  the  Interpleader  Act ;  and 
upon  the  issue  raised  for  his  protection,  and  at  his  instance, 
it  was  determined  that  Bryson  &  Co.,  had  no  valid  claim 
to  the  timber,  and  upon  the  ground  that  the  assignment 
made  by  the  Clandinans,  under  which  Bryson  &  Co. 
claimed,  was  void  for  usury.  Why  then  should  not  the 
execution  of  this  plaintiff  have  been  satisfied  from  the  pro- 
ceeds of  the  timber  seized,  after  an  end  had  been  thus  put 
to  the  only  claim  that  has  been  made,  and  to  the  only  claim 
that  we  have  heard  of?. 

Samuel  Clandinan,  the  older,  it  is  true,  had  taken  a  bill  of 
sale  from  his  sons,  of  their  timber,  in  order  to  secure  the 
very  debt  for  which  they  had  confessed  judgment  to  him, 
but  when  he  took  out  his  execution  and  directed  the  sheriff 
to  levy  upon  this  timber,  he  thereby  disabled  himself  from 
setting  up  a  claim  under  his  bill  of  sale,  which  he  must  be 
taken  to  have  abandoned ;  and  the  proceedings  that  had 
taken  place  shewed  that  it  was  on  account  of  Bryson  and 
Ferrier's  claim  only  that  the  sheriff  had  suspended  further 
proceedings  till  he  obtained  a  decision  upon  the  validity  of 
their  claim.  The  manner  in  which  that  claim  was  disposed 
of  will  be  seen  by  referring  to  the  7th  vol.  U.  C.  Rep. 
1 98.  Why  the  sheriff  should  not  have  satisfied  this  plaintiff 's 
execution  when  that  obstacle  was  removed  by  the  judgment 
of  the  court,  does  not  appear.  If  he  had  any  reason,  he  did 
not  shew  it,  nor  attempt,  so  far  as  we  can  preceive,  to  shew 
it,  on  the  trial.  He  has  not  pretended  that  he  did  not  know 
of  the  decision  on  Bryson  &  Co's.  claim,  when  he  returned 
nulla  bona  to  this  plaintiff 's  writ.  It  seems  very  unlikely 
that  he  did  not  know  it ;  and  he  does  not  appear  to  have 
shewn  any  disposition  while  this  suit  was  pending  to-recilify, 
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with  the  aid  of  the  court,  anything  he  might  have  inadver- 
tently done  wrong.  He  files  no  affidavit  explaining  how  it 
has  happened  that  notwithstanding  an  end  has  been  put  to 
Bryson's  claim,  this  plaintiff's  writ  remains  unsatisfied. 
He  could  not,  it  is  true,  literally  sell  the  timber  under  the 
writ,  because  before  the  issue  on  the  interpleader  case  was 
tried  he  had  upon  the  order  of  the  judge  given  up  the 
timber  to  Bryson  &  Co. ;  but  he  was  only  authorised  to  do  so 
on  receiving  security  to  his  satisfaction  that  the  value  of  it 
should  be  forthcoming  to  abide  the  result  of  the  trial  of  the 
issue.  We  can  therefore  only  look  upon  him  as  having  in 
his  hands  the  proceeds  of  the  timber  ;  or  at  least  that  he  is 
in  the  same  situation  as  if  he  had  sold  enough  to  satisfy  the 
plaintiff's  writ.  We  do  not  see  how  upon  any  other  prin- 
ciple the  rights  of  parties  can  be  preserved  to  them  under 
such  arrangements.  The  sheriff  cannot  be  allowed  to  say 
that  he  took  no  security,  or  that  it  has  proved  insufficient, 
nor  has  he  indeed  given  that  as  his  excuse.  For  all  that 
appears  in  the  evidence,  the  sheriff  may  have  the  money  in 
his  hands  and  be  refusing  to  pay  it  over,  without  assigning 
any  reason. 

Then  the  next  question  is  whether  his  relurmng  nulla  bona^ 
under  such  circumstances  to  the  plaintiff's  writ,  is  that  kind 
of  wilful  misconduct  which  gives  a  right  of  action  under  the 
covenant  entered  into  by  the  sheriff  and  his  sureties.  Of 
course,  if  the  sureties  are  not  liable  under  the  covenant,  there 
can  be  no  recovery  in  the  same  action  against  the  sheriff 
himself.  Referring  to  what  was  held  by  us  in  Bradbury 
V.  Adams  and  Graham,  1  U.  C.  R.  538,  we  consider  this 
to  be  a  case  to  which  the  covenant  applies;  an  act,  for  all 
that  appears,  of  wilful  misconduct  by  the  sheriff.  He  does 
not  shew  that  acting  for  the  best  he  has  merely  erred  in 
judgment,  or  that  he  has  made  any  use  of  the  money  which 
he  had  grounds  for  believing  he  was  bound  to  make.  In 
fact,  the  result  of  all  that  we  see  proved  is  that  he  leaves 
the  plaintiff's  writ  unsatisfied,  though  he  must  be  assumed 
by  us  to  have  in  his  hands  the  means  of  paying  it,  and  shews 
no  reason  why  he  has  not  so  applied  those  means. 

The  observation  urged  in  arrest  of  judgment  is  not,  in  our 
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opinion,  tenable.  The  District,  Court  is  a  court  of  record, 
hf^.ving  jurisdiction  in  actions  of  assumpsit  to  a  larger 
amount  than  was  recovered  here,  under  cerlain  circum- 
stances ;  and  it  is  not  for  the  sheriff  (who  would  have  been 
justified  by  the  writ)  to  put  the  plaintiff  to  the  proof  of 
what  must  have  been  shewn  before  he  could  have  been 
allowed  to  recover ;  and  the  defendant  has  pleaded  over, 
relying  on  his  conduct  under  the  writ.  In  McMartin  v. 
Graham  et  al.  in  this  court,  a  similar  objection  was  over- 
ruled by  us,  and  on  the  same  grounds. 

Per  Cur. — Rule  discharged. 


Doe  DEM.  John  Silas  Hagerman  v.  Strong  &  Young. 

J.S  to  the  time  when  an  absent  party,  of  whom  nothing  has  been  heard,  will  be 
presumed  in  law  to  be  dead— If  death  of  party  relied  upon  before  such 
time,  who  to  prove  it — Tampering  with  jury — Jffidavits  of 
jurors —  Change  of  venue.. 
The  court  in  this  case  confirmed  the  opinion  they  expressed  in  4  U,  C,  R.  410, 
as  to  the  period  (seven  years)  which  an  absent  party,  of  whom  nothing  has 
been  heard,  will  be  presumed  in  law  to  be  dead — and  also,  as  to  the  onus  of 
proof  of  ihe  party's  being  dead  within  that  period  resting  upon  the  person  who 
desires  the  jury  to  find  that  fact  in  his  favor. 
Affidavits  of  jurojs  as  to  what  has  passed  m  the  jury-room  will  not  be  heard. 

Ejectment  for  three-fourths  of  an  acre  of  land,  part  of 
lot  35,  in  the  1st  concession  of  Hamilton  ;  demise  laid  on 
the  1st  of  January  1846. 

Verdict  for  the  defendants. 

The  facts  of  this  case  are  sufficiently  given  below — 
what  is  wanting,  however,  will  be  found  at  length  in  4 
U.  C.  R.  510.  This  case  is  reported  more  for  the  purpose 
of  confirming  the  judgment  of  the  court  in  4  U.  C.  R.,  than 
as  establishing  any  new  point.  The  plaintiff  moved  for  a 
new  trial,  on  the  evidence,  and  upon  affidavits — with  costs 
to  be  paid  to  the  plaintiff  by  the  defendants.^  on  account  of 
the  misconduct  of  the  defendants  in  tampering  with  the 
jury,  or  on  account  of  partiality  in  the  jury  towards  the 
defendants  ;  and  in  case  of  a  new  trial  being  granted,  to 
change  the  venue  to  another  county. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  grounds  attempted  to  be  supported 
by  affidavits,  we  have  read  the  great  number  of  affidavits 
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filed  ;  many  of  them  are  indeed  not  admissible  by  the  rules 
of  practice,  and  upon  principles  which  it  is  necessary  should 
be  maintained.  It  would  open  the  door  to  abuse,  and  would 
lead  to  great  uncertainty  and  vexation  in  the  administration 
of  justice,  if  courts  were  to  listen  to  accounts  by  jurors  of 
what  has  passed  in  the  jury  room  ;  or  were  to  attend  to  re- 
lations of  what  individual  jurors  may  have  said  to  others 
of  the  grounds  and  reasons  of  their  verdict,  after  they  had 
rendered  it ;  but,  allowing  all  to  be  considered  which  the 
plaintiff  has  laid  before  us,  there  is  nothing  in  the  affidavits 
upon  which  we  could  properly  set  aside  the  verdict.  Any 
imputation  of  tampering  with  the  jury  is  either  directly  and 
positively  denied,  or  else  is  satisfactorily  explained  ;  and 
there  seems  no  reason  to  doubt  that  the  verdict  upon  this 
trial  was  given  by  a  jury  very  intelligent  and  respectable, 
wholly  unconnected  in  interest  with  the  subject  of  litigation, 
and  standing  quite  free  from  any  particular  relation  to  either 
of  the  parties. 

Neither  can  we  see  any  reasonable  ground  for  the  strong 
assertions  which  the  plaintiff  has  advanced,  that  there  is 
so  great  a  sympathy  generally  prevailing  in  the  counties 
of  Northumberland  and  Durham  in  favor  of  the  defendants, 
that  an  impartial  trial  by  jurors  of  either  of  those  counties 
cannot  be  expected. 

Looking  at  the  evidence  given  on  this  and  the  former 
trial,  it  cannot  by  any  means  be  said  that  the  fact  of  the 
verdict  being  on  both  occasions  rendered  for  the  defendant 
furnishes  in  itself  proof  of  an  improper  bias  ;  for  it  is  quite 
possible  to  believe  that  a  conviction  in  favor  of  the  defen- 
dants upon  the  question  of  fact  to  be  tried  might  in  each 
trial  have  been  honestly  arrived  at  by  the  jury.  Indeed, 
unless  certain  witnesses  are  discredited,  who  had  no  appa- 
rent inducement  to  swear  falsely,  the  weight  of  evidence 
might  seem  to  any  unprejudiced  person  to  be  in  favor  of 
the  defendants. 

That  there  might  be  in  one  sense  a  sympathy  (if  it  can 
properly  be  so  called)  with  the  defendants,  operating  in 
some  degree  on  the  minds  of  the  jurors  on  each  trial,  we 
can  easily  imagine,  without  considering  that  it  evinced  any 
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local  or  personal  prejudice.  It  is  a  litigation  about  the 
title  to  a  small  portion  of  a  lot  of  land  between  persons  of 
no  particular  position  or  standing  in  society  that  could  ac- 
count for  the  public  feeling  of  so  large  and  populous  a 
district  being  enlisted  on  the  one  side  or  the  other ;  but  the 
circumstances  of  the  case  are  such  as  would  be  likely  to 
produce  a  strong  disinclination  in  the  minds  of  any  jurors 
trying  the  case  to  interfere  with  the  possession  of  the  defen- 
dants, although  they  might  be,  as  it  seems  some  of  the  last 
jury  actually  were,  wholly  strangers  to  the  litigating  parties, 
and  actually  ignorant,  till  they  heard  the  evidence,  of  the 
subject  of  their  contention. 

The  defendants  were  neither  of  them  the  purchasers  at 
the  sheriff's  sale  under  the  execution ;  and  no  imputation, 
whether  of  harsh,  unreasonable  or  imprudent  conduct,  lies 
at  their  door.  They  had  adopted  no  proceedings  against 
Abraham  Hagerman  or  his  estate,  in  his  absence.  It  was 
his  own  brother  who  purchased  at  the  sale,  and  for  a  price 
not  more  below  its  value,  in  the  opinion  of  witnesses  well 
able  to  judge,  than  might  be  expected  to  be  offered  at  a 
sheriff's  sale.  He  might  naturally  be  supposed  by  any  third 
party  to  have  the  best  means  of  information  upon  the  very 
point  which  has  occasioned  the  defendants'  title  to  be  called 
in  question  at  this  late  day  ;  and  if  he  would  venture  to 
become  the  purchaser,  any  stranger  might  naturally  think 
himself  safe  in  holding  under  his  title. 

Then,  the  debt  or  debts  due  to  the  execution  creditors 
have  been,  as  we  must  suppose,  paid  out  of  the  proceeds 
of  the  sale  ;  and  it  is  not  till  twelve  years  or  more  have 
elapsed  that  an  attempt  has  been  made  to  overturn  what 
was  done  under  the  execution. 

It  is  true  that  the  lessor  of  the  plaintiff,  the  son  of  Abra- 
ham Hagerman,  was,  during  all  or  nearly  all  of  that  time, 
a  minor,  and  therefore  the  delay  in  his  case  was  privileged ; 
but  he  could  have  sued  at  any  time  by  his  next  friend  ;  he 
and  his  connexions  have  been  all  the  while  living  in  the 
neighbourhood,  and  have  seen  these  defendants  in  the 
meantime  expending  their  means  in  making  valuable  im- 
provements upon  the  property,  which  they  bought  honestly 
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and  for  its  full  value  from  Abraham  Hagerman's  brother, 
the  purchaser  at  the  sheriff's  sale.  It  is  sworn  that  the 
value  to  one  of  these  defendants  of  the  property  of  which 
he  is  thus  possessed  is  not  less  than  1,000/.;  and,  as  I 
mentioned  before,  if  there  has  been  anything  irregular  or  in 
any  sense  improper  in  the  proceedings  which  are  the  foun- 
dation of  the  sheriff's  sale,  neither  of  these  defendants  is 
in  any  sense  or  degree  to  blame  for  it. 

Notwithstanding  all  this,  if  there  is  clearly  any  defect  in 
the  title  derived  through  the  sheriff,  such  as  should  affect 
the  validity  of  the  title  in  the  hands  of  a  bona  fide  purcha- 
ser who  is  a  stranger  to  the  judgment,  the  defendants  of 
course  must  fail,  however  inconvenient  might  be  the  loss 
which  that  would  throw  upon  them.  But  it  is  not  merely 
excusable  and  natural— it  is  just  and  right-that  a  jury  should 
feel  a  reluctance  to  give  a  verdict  which  must  dispossess 
the  defendants,  and  that  they  should  decline  to  do  so  unless 
upon  a  clear  conviction  that  the  plaintiff  has  the  truth  on 
his  side,  and  that  it  is  not  merely  possible  or  probable,  but 
evident,  that  he  is  entitled  to  succeed.  That  they  should 
feel  scrupulous  not  to  disturb  the  long  possession  of  the 
defendants,  unless  on  clear  grounds,  is  no  proof  of  preju- 
dice or  partiality  on  their  parts  ;  it  shews  only  that  they  are 
conscious  of  the  protection  w^hich  is  by  law  due  to  persons 
in  possession,  against  whom  there  is  no  imputation  of  fraud 
or  negligence.  Their  position  ought  not  to  be  changed  but 
upon  clear  evidence.  The  ground  on  which  it  was  urged 
that  the  lessor  of  the  plaintiff  is  entitled  to  a  verdict  was 
the  same  on  this  trial  as  on  the  last — namely,  that  it  ought 
to  be  assumed  upon  the  evidence  that  Abraham  Hagerman 
was  dead  before  the  execution  issued  under  which  this  land 
was  sold — that  is,  in  July  1833. 

The  facts  of  the  case,  so  far  as  they  are  undisputed,  are 
fully  stated  in  the  report  of  the  last  trial,  4  U.  C.  Rep.  510 ; 
and  the  principle  of  law  as  to  the  presumption  of  the  time 
of  death  in  such  cases  was  so  fully  discussed  there,  that  it 
need  not  be  gone  into  again  on  this  occasion. 

We  have  not  changed  the  opinion  which  we  there  ex- 
pressed upon  the  application  of  this  principle  of  presunip- 
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tion.  The  principle  itself  is  founded  upon  the  necessity  of 
taking  some  measure  of  time  as  a  rule  in  such  cases,  m 
order  that  it  may  not  be  for  ever  uncertain  at  v/hat  time  an 
absent  person,  of  whom  nothing  has  been  heard,  may  be 
concluded  to  be  no  longer  living.  Seven  years  has  been 
adopted  as  a  reasonable  period  ;  the  meaning  of  which  I 
take  to  be,  that  the  law  considers  it  possible  chat  a  person 
who  has  left  his  domicil  and  gone  abroad,  may  be  still 
living,  though  nothing  has  been  heard  of  him  or  from  him 
for  seven  years  ;  but  does  not  consider  it,  morally  speaking, 
possible  that  he  should  live  longer  without  evidence  being 
in  some  manner  afforded  of  his  existence. 

We  are  therefore  first  authorised  to  look  upon  him  as 
ceasing  to  exist  when  the  seven  years  have  expired ;  but 
that  he  died  on  the  very  day  that  he  went  abroad,  or  on  the 
day  when  he  was  last  heard  of,  is  an  inference  which  cer- 
tainly does  not  in  reason  arise — it  would  be  frequently  con- 
trary to  the  fact ;  and  if  we  were  to  infer  that,  it  would 
inevitably  have  the  effect  of  nullifying  many  acts  which 
were  well  authorised  at  the  time  they  w^ere  done,  and 
which  therefore  it  would  seem  most  unreasonable  to  set 
aside,  and  to  leave  all  parties  exposed  to  the  consequences 
of  their  assumed  illegality. 

The  first  general  principle  that  is  to  be  attended  to  on 
this  point  is,  that  the  presumption  is  in  favor  of  life — that 
is,  of  a  man's  continuing  to  exist  till  we  have  evidence  of 
the  contrary  ;  but  the  presumption  holds  only  for  seven 
years.  It  was  necessary  for  the  sake  of  certainty  to  fix  a 
limit,  and  that  is  the  limit  which  has  been  fixed.  Up  to 
that  time  everything  may  proceed^  and  if  it  proceeds  at  all, 
must  proceed  as  if  the  party  were  living.  If  it  can  be 
shewn  afterwards  that  he  was  in  fact  dead  at  the  time  of 
any  particular  act  being  done,  although  the  fact  were  not 
known  and  could  not  legally  have  been  presumed,  then 
consequences  very  inconvenient  may  follow,  though  no  one 
was  in  fault,  except  where  the  want  of  notice  of  the  death 
is  allowed  by  law  to  support  the  validity  of  the  act. 

This  latter  principle,  which  has  an  important  bearing  on 
these  questions,  has  not  been  much  discussed,  nor  perhaps 
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attended  to  in  this  case,  though  there  have  been  many  in* 
stances,  and  sonie  of  them  interesting  and  important  cases 
of  a  public  nature,  where  acts  have  been  sustained  on  this 
principle  of  want  of  notice  of  the  death,  where  the  fact  of 
death  would  otherwise  render  them  invalid.  Whether  in 
those  cases  in  which  absolutely  nothing  is  known  or  has 
been  heard  of  an  individual  for  seven  years  after  he  had 
gone  abroad,  he  should  be  presumed  to  have  died  at  the 
beginning  of  the  seven  years,  or  at  the  end,  (as  it  would 
be  quite  arbitrary  to  assume  any  intermediate  point  of  time,) 
is  a  question  upon  which  many  mgenious  arguments  may 
be  raised. 

The  case  of  Doe  dem.  Knight  v.  Nepean,  5  B.  &  Ad.  86, 
seems  to  favor  the  position  that  we  are  to  assume  the  party 
to  have  ceased  to  live  on  that  day  when  he  was  last  heard 
of,  and  not  that  he  was  alive  up  to  the  time  when  the  pre- 
sumption of  the  fact  of  death  could  first  in  law  be  admitted. 
How  far  that  is  consistent  with  former  authorities,  and 
what  force  it  could  properly  be  allowed  to  have  under  the 
particular  circumstances  of  the  present  case,  was  much 
considered,  after  the  former  trial  upon  the  same  alleged 
title. 

But,  in  truth,  this  is  not  a  case  in  which  there  was  no 
evidence  to  guide  the  jury  ;  it  is  one  on  which  there  was 
much  evidence  calling  for  the  particular  consideration  of 
the  jury  ;  and  we  are  to  determine  whether  the  jury  seems 
to  have  judged  reasonably  upon  it.  Abraham  Hagerman, 
it  is  certain,  left  this  province  in  1825,  in  debt,  and  not  on 
cordial  terms  with  his  wife,  whom  he  was  deserting,  avow- 
ing a  determination  to  remain  absent  until  he  had  earned 
money  so  that  he  could  return  and  pay  his  debts,  but  not 
giving  any  one  to  understand  where  he  intended  to  reside, 
and  perhaps  not  having  made  any  resolution  upon  the  sub- 
ject, though  he  talked  about  going  to  some  relations  at 
Ballstown  in  the  State  of  New  York — and,  by  the  way,  it 
seems  strange  that  we  have  no  account  of  any  attempt  to 
ascertain  whether  he  did  make  his  appearance  there.  He 
remained  away,  and  left  his  debts  unpaid ;  they  seem  not 
to  have  been  numerous  or  large  ;  but  whatever  they  were, 
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his  creditors  were  entitled  justly  to  enforce  payment  of 
them,  if  they  could.  In  1832  an  act  was  passed,  which, 
for  the  first  time,  enabled  creditors  to  attach  the  property 
of  absconding  debtors  ;  without  that,  Hagerman's  creditors 
could  not  have  obtained  judgment,  unless  they  had  served  him 
with  process  before  he  left  the  country.  This  act  supplied 
that  defect,  and  it  is  in  its  terms  retrospective,  applying  to 
cases  where  parties  had  absconded  before  the  act  passed, 
as  well  as  after,  and  without  any  limit  in  point  of  time. 
Pursuing  this  statute,  and  without  any  unreasonable  delay, 
a  creditor  got  the  length  of  execution  against  his  lands,  in 
1833.  If  Hagerman  was  dead  when  the  attachment  was 
sued  out,  or  even  before  the  writ  against  his  lands  issued, 
we  assume  that  the  sheriff's  sale  could  not  be  sustained. 
As  h^  left  Canada  in  1825,  more  than  seven  years  had  ex- 
pired certainly  from  that  time  before  the  execution  issued, 
if  not  before  the  first  step  was  taken  in  the  cause  ;  and  so 
the  presumption  of  death  would  have  attached  in  time  to 
have  rendered  the  sale  invalid.  But  then,  on  the  other 
hand,  there  was  evidence  given,  as  there  was  on  the  former 
trial,  that  Abraham  Hagerman  was  seen  at  his  place  of 
residence  in  Canada  three  or  four  years  after  he  went  away 
in  1825,  though  he  did  not  appear  openly,  and  did  not  re- 
main, but  disappeared,  and  was  not  afterwards  seen  there. 

From  this  time  of  his  alleged  re-appearance  m  Canada 
to  the  suing  out  execution  against  his  lands,  and  indeed  to 
the  time  of  their  sale,  seven  years  had  not  elapsed.  There 
was  therefore  no  authority  at  that  time  to  presume  him 
dead ;  and  any  one  whose  rights  depend  on  the  fact  of  his 
being  nevertheless  dead  at  thai  time,  though  the  death 
was  not  known,  is  under  the  necessity,  as  I  conceive,  of 
satisfying  the  jury  who  are  to  determine  upon  his  rights 
that  Hagerman  was  then  dead — that  is,  that  he  was  in  fact 
dead  at  a  certain  time,  which  was  before  the  period  when 
the  presumption  of  his  death  did  in  law  arise.  The  fact 
may  well  have  been  so  ;  there  is  no  conclusive  presumption 
to  the  contrary  ;  but  the  task  of  satisfying  the  jury  that  it 
really  was  so  lies  upon  the  party  who  desires  them  to  find 
that  fact  in  his  favor, 
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Upon  the  first  trial,  the  evidence  of  Hagerman's  being 
living  within  seven  years  of  the  sale  of  the  lands,  and  pro- 
bably indeed  so  late  as  in  1829,  was  supported  by  strong 
testimony  of  two  of  Hagerman's  own  sisters,  who  could 
hardly  but  have  known  him,  and  who  swore  that  they  saw 
and  conversed  with  him.  One  of  these  sisters  has  since 
died,  and  the  other  only  could  be  produced  on  this  last 
trial,  but  her  evidence  was  in  several  respects  corroborated. 

On  the  other  hand,  the  plaintiff,  who  seeks  to  invalidate 
the  sheriff's  sale,  endeavoured  to  satisfy  the  jury  that  this 
evidence  could  not  possibly  be  true,  for  that  Hagerman 
was  in  fact  known  to  have  been  drowned  in  1825 — a  few 
days  after  he  left  his  home,  and  while  he  was  travelling  to 
the  United  States  in  pursuance  of  his  avowed  intention. 
If  the  jury  believed  that,  it  made  an  end  of  the  case,  which 
should  have  gone  then  in  the  plaintiff's  favor.  They  did 
not  believe  it,  and  have  therefore  found  for  the  defendants. 
If  we  could  see  that  they  have  certainly  found  a  verdict 
inconsistent  with,  or  unsupported  by,  the  evidence,  we 
should  most  probably  grant  a  new  trial — although  it  is  an 
ejectment,  and  the  plaintiff  would  not  be  finally  concluded 
by  this  verdict, — but  we  think  we  cannot  say  so,  making 
just  allowance  for  what  is  the  proper  province  of  the  jury 
where  the  testimony  is  contradictory,  and  where  the  deci- 
sion must  therefore  be  formed  upon  an  estimate  of  the  cha- 
racter and  credibility  of  witnesses,  and  upon  a  balancing 
of  probabilities.  And  we  think  that  especially  we  should 
not  set  aside  the  verdict  given  by  the  jury — where  it  is  in 
favor  of  the  defendants,  who  purchased  bona  fide  for  value, 
without  collusion  or  contrivance  to  defraud  or  injure  any 
one,  and  who  have  made  large  improvements  without  being 
justly  chargeable  with  imprudence  or  negligence,  the  value 
of  which  improvements  they  must  lose  if  they  lose  the 
land.  If  the  plaintiff  thinks  he  can  satisfy  another  jury 
that  the  witnesses  who  deposed  in  his  favor  swore  truly, 
and  that  the  defendants'  witnesses  swore  falsely,  it  is  open 
to  him  to  bring  another  ejectment. 

A  jury  might  well  be  warranted  in  coming  to  one  con- 
clusion or  the  other,  according  as  their  convictions  really 
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carried  them.  There  are  great  difficulties  either  way  in 
being  quite  clearly  satisfied.  In  the  testimony  of  Lambert, 
the  plaintiff's  principal  witness,  there  are  several  inconsis- 
tencies— some  things  certainly  not  true,  and  other  things 
hard  to  be  believed  ;  but  though  his  evidence  is  in  many 
particulars  not  to  be  relied  on,  it  does,  as  to  the  main  point — 
namely,  that  Hagerman  was  drowned  in  going  to  the  Uni- 
ted States  in  1825 — receive  strong  confirmation  from  the 
evidence  of  Sackett,  who  is  in  no  respect  impeached. 

So,  on  the  other  hand,  the  evidence  of  the  appearance  of 
Hagerman  in  the  township  of  Hamilton  in  1827,  direct  and 
positive  as  it  is,  and  entirely  subversive  of  the  account 
given  by  Lambert,  is  in  several  particulars  inconsistent, 
and  hard  to  believe ;  but  yet  it  does  receive  strong  confir- 
mation as  to  the  main  point,  that  Hagerman  was  living  in 
1829,  by  the  testimony  of  Cowley,  a  witness  quite  unim- 
peached. 

On  the  one  hand,  how  strange  it  seems  that  if  Lambert, 
living  in  Kingston,  and  perhaps  daily  seeing  a  connection 
of  Abraham  Hagerman,  whom  he  well  knew  to  be  in  the 
town,  witnessed  the  death  of  Hagerman  in  1825  by  such  a 
casualty  as  he  describes,  that  the  fact  should  not  have  been 
soon  afterwards  generally  known  and  understood  by  all 
who  were  interested  in  his  fate.  It  is  sworn,  indeed,  that 
it  was  published  in  the  newspapers  at  the  time — as  it  na- 
turally would  have  been  under  the  circumstances  Lambert 
describes  ;  but  then  if  it  were  so  published,  how  can  we 
account  for  the  inability  now  to  prove  that  fact  at  least 
clearly  ;  and  for  the  strange  circumstance,  that  a  few  years 
afterwards  a  proceeding  should  have  been  suffered  openly 
to  go  on  against  him,  as  if  he  were  living — no  one  noticing 
the  irregularity— no  one  administering  to  his  estate,  though 
he  left  property,  and  a  family,  and  debts  unpaid — and  all 
assuming  a  right  to  act  as  if  he  were  living,  and  as  if  no 
one  were  conscious  of  his  death.  There  are  many  impro- 
babilities in  this  account  of  Hagerman's  being  known  to 
have  been  drowned  in  1825,  within  a  short  distance  of 
Kingston,  which  it  would  be  tedious  to  point  out. 

On  the  other  hand,  it  does  seem  equally  improbable  that 


300  queen's  bench,  MICHAELMAS  TEKM,  M  VIC. 

his  sisters  should  have  conversed  with  him  in  1827,  two  or 
three  years  after  he  had  fled  the  country,  and,  though  no 
secresy  was  enjoined,  should  yet  not  openly  and  generally 
have  spoken  of  a  fact  so  remarkable,  and  in  which  they 
must  have  taken  such  an  interest.  No  one  can  read  the 
notes  of  the  trial,  and  say  that  the  evidence  on  either  side 
is  satisfactory  in  its  character,  and  free  from  great  difficul- 
ties. It  is  one  of  those  cases  in  which  all  we  can  say  is, 
that  some  decision  must  be  come  to  on  a  point  which  is  by 
no  means  clear ;  dnd  that  the  question  being  one  of  fact, 
the  doubt  must  be  solved  by  the  jury  as  well  as  they  can 
solve  it.  There  have  been  two  concurring  verdicts  in  favor 
of  the  defendants.  Considering  the  state  in  which  the  pro- 
perty was  left  by  Hagerman,  and  the  condition  in  which 
it  is  now,  after  the  time  and  money  spent  by  the  defendants 
in  improving  it ;  and  that  there  is  no  proof  of  its  being  sold 
at  an  unusual  sacrifice  at  the  sheriff's  sale,  and  certainly 
not  by  any  improper  act  or  connivance  of  these  defendants  ; 
and  that  the  proceeds  went  at  the  time  to  pay  Hagerman's 
debts,  which  ought  at  any  rate  to  be  satisfied  out  of  his 
property — we  think  we  should  not  be  exercising  our  dis- 
cretion equitably  in  granting  a  new  trial  upon  the  evidence,' 
when  it  is  so  conflicting. 

Per  Cur. — Rule  discharged. 


McIntyre  v.  Skead. 

Pleading — Endorsement  of  note  to  a  person  unknown  before  action — Demurrer 

to  replication. 

To  an  action  by  the  payee  against  the  maker  of  a  note — the  defendant  pleaded 
that  before  the  commencement  of  this  suit  the  plaintiff  endorsed  and  delivered 
the  said  note  upon  and  for  a  valuable  consideration  to  a  person  unknown  to 
the  defendant.  Replication — that  the  plaintiff  did  not  endorse  and  deliver  the 
note  upon  and  for  a  valuable  consideration  in  manner  and  form,  &c.  Held  per 
Cur.,  on  demurrer  to  replication,  replication  bad. 

Declaration — payee  against  maker  of  a  note.  3rd  plea — 
That  after  the  said  note  in  that  count  mentioned  was  made 
and  delivered  to  the  plaintiff",  and  before  the  commence- 
ment of  this  suit — to  wit,  on  the  1st  of  July  1850 — he,  the 
plaintiff,  endorsed  and  delivered  the  said  note,  the  same 
being  payable  to  order  and  transferable  by  endorsement 
upon  and  for  a  valuable  and  sufficient  consideration  to  a 
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person  whose  name  is  to  the  defendant  unknown  ;  and 
the  defendant  then  became  and  was  and  is  liable  to  pay 
the  said  sum  in  the  said  note  specified  to  the  said  person 
to  whom  the  said  note  was  so  endorsed,  and  who,  from  the 
time  of  such  endorsement  until  and  at  and  after  the  time 
when  this  action  was  commenced,  hath  been  and  is  the 
holder  of  the  said  note  ;  and  this  the  defendant  is  ready  to 
Terify,  &c. 

Replication— That  he,  the  plaintiff,  did  not  endorse  and 
deliver  the  said  promissory  note  in  that  plea  mentioned 
upon  and  for  a  valuable  and  sufficient  consideration,  in 
manner  and  form  as  the  defendant  hath  in  his  said  third 
plea  alleged  :  and  this  the  plaintiff  prays  may  be  enquired 
of  by  the  country. 

Demurrer — Because  the  replication  traverses  an  imma^ 
terial  fact — namely,  the  endorsement  by  the  plaintiff  to  a 
person  whose  name  is  to  the  defendant  unknown,  which  is 
calculated  to  raise  an  immaterial  issue  in  this- — to  wit, 
whether  the  plaintiff  endorsed  or  not ;  which  if  decided  in 
the  negative,  would  still  leave  it  uncertain  whether  the 
plaintiff  was  the  holder  of  the  note  at  the  time  of  the  com- 
mencement of  this  action  ;  and  because  the  said  replication 
is  an  argumentative  denial  that  at  the  time  of  the  com- 
mencement of  this  action  any  person  was  the  holder  of  the 
said  note  other  than  the  plaintiff;  and  also  for  that  the  said 
replication  puts  in  issue  not  only  the  endorsement  but  also 
the  consideration,  whereas  a  valuable  consideration  is  not 
necessary  to  the  validity  of  the  endorsement ;  and  because 
the  said  replication  renders  it  uncertain  whether  the  plain- 
tiff intends  to  deny  the  endorsement  under  any  circum- 
stances or  the  endorsement  for  a  valuable  and  sufficient 
consideration :  all  of  which  is  immaterial  and  no  answer 
to  the  said  third  plea.  And  also,  for  that  j  the  plaintiff 
should  have  traversed  that  any  person  other  than  the  plain- 
tiff was  at  the  time  of  the  commencement  of  this  action  the 
holder  of  the  said  note. 

Richards,  for  the  demurrer— he  cited  7  U.  C.  R.  33. 

Wilson,  contra — he  cited  3  Jurist,  171 ;  4  C.  B.  896;  1 
Exch.  109  ;  8  M.  &  W.  G29  ;  2  Dowl.  335 ;  1  U.  C.  R.  78. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  replications  are  both  bad, 
because  they  do  not  traverse  the  material  fact  whether  the 
person  unknown  was,  at  the  time  of  the  action  brought,  the 
holder  of  the  note,  and  do  not  aflirm  that  the  plaintiff  was 
then  the  holder,  but  traverse  only  the  alleged  endorsement 
to  a  person  unknown  for  a  valuable  consideration — not  even 
denying  the  fact  of  the  alleged  endorsement  of  the  note  by 
the  payee,  but  only  denying  that  such  endorsement  was  for 
a  valuable  consideration ;  which  is  no  question  as  between 
the  maker  of  the  note  and  the  endorsee,  except  under  par- 
ticular circumstances  (a),  though  it  will  be  a  good  defence  in 
a  suit  against  the  immediate  endorsee. 

Per  Cur. — Judgment  for  defendant  on  demurrer. 


DoE  DEM.  Anderson  v.  Hamilton. 

Will — construction  of.    Power  of  wife  to  dispose  of  fee. 
Where  the  testator  gave  to  his  wife  certain  land  "  to  he  at  her  disposal  during 
her  natural  life,^^    the  Court  held  that  the  wife  had  the  absolute  j)Ower 
during  her  hfe  of  disposing  of  the  estate  by  any  conveyance  in  lee  or  other- 
wise. 

The  question  in  this  special  case  was,  whether  the  wife 
under  the  following  will  had  the  power  during  her  lifetime 
of  absolutely  disposing  in  fee  of  certain  lands. 

"  I  give  and  bequeath  to  my  wife,  Jane  Anderson,  my 
town  lots,  numbers  ninety-four  and  ninely-nine  in  the  town 
of  Kingston,  with  all  the  buildings  thereon  erected,  together 
with  all  my  personal  property,  also  all  the  landed  property 
granted  in  her  name,  to  be  at  her  disposal  during  her  natu- 
ral life. 

"I  give  and  bequeath  to  my  only  son,  Charles  Anderson, 
all  my  lands  granted  in  my  name,  or  that  may  hereafter  be 
granted  to  me,  together  with  the  reversion  of  all  my  other 
property  at  the  death  of  his  mother  that  may  not  have  been 
disposed  of  by  her  in  her  lifetime,  to  him  and  his  heirs  for 
ever ;  but  should  he  die  before  his  mother,  leaving  no  heirs, 
then  in  that  case  all  my  said  estate  shall  be  entirely  at  her 
disposal,  as  she  may  think  proper.    And  I  do  hereby  con- 


(a)  8  M.  &  W.  629,  676;  1  Cr.  M.  &  R.  808 ;  7  U.  C.  Rep.  33. 
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slitute  my  living  wife,  Jane  Anderson,  to  be  my  executrix, 
and  Charles  Anderson,  my  son,  to  be  executor  of  this  my 
last  will  and  testament." 

P.  M.  Vankoughnet  for  the  plaintiff-^hc  cited  9  Q.  B.  R. 
328;  5  M.  &  S.  14;  9  B.  &  C.  218. 

McDonald  for  plaintiff— he  cited  2  Marsh,  170  ;  Cowper, 
234  ;  3  T.  R.  448  ;  Dougl.  266  ;  Willes,  164  ;  2  P.  Wms.  23. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

No  reasonable  doubt,  I  think,  can  be  raised  upon  the 
intention  or  effect  of  this  will,  in  respect  to  that  part  of  it 
on  which  the  question  turns.  Having  devised  these  parti- 
cular parcels  of  land  by  name  to  his  wife,  without  words 
of  inheritance,  he  then  proceeds  to  direct  what  is  to  be 
done  with  this  and  other  property  after  his  wife's  death  ; 
and  he  expresses  clearly  his  intention  that  the  disposition 
of  it  then  is  to  depend  upon  whether  his  son  shall  have 
survived  her,  or  shall  have  died  before  her;  and  his  direc- 
tion is,  that  if  his  son  shall  die  before  his  wife,  leaving  no 
heirs,  then  all  his  said  estate  (including  this)  '-^  shall  be  en- 
tirely at  his  wife''s  disposal  as  she  thinks  proper." 

He  had  before  given  these  lands  to  her  during  her  life  ; 
and  now,  in  the  event  of  his  son  not  surviving  or  leaving 
heirs,  the  estate  is  to  be  entirely  at  her  disposal,  which  must 
mean  his  entire  estate,  or  he  would  be  leaving  no  more 
than  he  had  left  before. 

I  have  no  doubt  that  his  intention  was,  that  if  his  son 
should  die  before  his  wife,  leaving  no  issue — that  is,  no 
heirs  of  his  body — his  real  estate  should  go  wholly  to  his 
wife.  He  was  probably  ignorant  of  the  distinction  that 
has  been  taken  when  the  word  "  heirs"  is  used,  and  not 
"  issue,"  between  devises  over  in  such  cases  to  a  stranger 
and  devises  to  a  person  who  might  otherwise  have  taken 
as  heir ;  but  we  must  be  governed  by  that  distinction,  and 
I  suppose  must  hold  here  that  Charles  Anderson,  if  his 
mother  had  made  no  disposition  of  the  estate,  would  have 
taken  an  estate  in  fee,  and  not  an  estate  tail. 

Still,  I  think,  by  the  first  clause  of  his  will  the  testator 
gave  to  his  wife  authority  to  dispose  of  the  whole  estate, 
and  that  we  must  hold  the  words  "to  be  at  her  disposal  du- 
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ring  her  natural  life,"  to  mean  to  give  power  to  dispc/se  of 
the  estate  by  any  conveyance  to  be  made  in  her  lifetime  ; 
because  in  the  next  clause  the  testator  plainly  discovers 
that  he  had  that  intention — for  he  only  gives  to  his  son  the 
reversion  of  all  his  property  that  she  may  not  have  disposed 
of  in  her  lifetime,  shewing  that  he  intended  to  give  her  an 
absolute  power  of  disjDosal  in  fee  oyer  all  that  he  had  de- 
vised to  her;  and  she  did  dispose  of  those  two  lots  to  the 
defendant — so  that  her  son,  if  he  had  survived,  could  not 
have  taken  them,  because  she  had  disposed  of  the  reversion 
as  the  testator  intended  she  might  do — and  that  being  so, 
his  heirs  cannot  take  the  estate. — 6  Cruise,  240. 


HILARY   TERM,  1851. 

Present — The  Hon.  J.  B.  Robinson,  C.  J. 

Mr.  Justice  Draper. 
"        Mr.  Justice  Burns. 

McNaught  v.  Allen. 

Slander — variance  between  words  charged  and  proved. 
The  plaintiff  sued  in  slander;  the  words  charged  were  "  he  stole  wheat  last 
winter";  the  words  proved  were  "  he  (the  defendant)  said  he  (the  pla-intiff)  » 
stole  away  the  wheat  in  the  night,  and  I  was  well  aware  of  it,  and  could  have 
put  him  to  gaol  for  doing  it."    Held  per  Cur.,  that  the  words  proved  did  not 
support  the  words  charged. 

The  plaintiff  sued  for  slander,  charging  in  several  counts 
words  imputing  theft,  to  have  been  spoken  of  the  plaintiff, 
and  in  another  count  to  the  plaintiff 

The  evidence  did  not  precisely  prove  the  words  as  laid 
in  any  count.  The  nearest  proof  was  of  the  words  charged 
in  the  third  count,  which  v/ere,  "^e  stole  wheat  last  winter ^ 

The  words  proved  by  one  of  the  witnesses  were  in  an- 
swer to  an  observation  of  the  witness  to  the  defendant,  that 
he  the  defendant  had  allowed  the  plaintiff  to  take  away 
certain  grain  from  a  farm  referred  to  and  sell  it ;  when  the 
defendant  said  ''McNaught"  or  "he''  (meaning  McNaught) 
had  stealed  away  the  wheat  in  the  night,  and  he  was  well 
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aware  of  it,  and  that  he  could  have  put  him  to  gaol  for 
doing  it." 

The  learned  Chief  Justice  Macaulay  considered  that  the 
evidence  supported  that  count.  A  verdict  was  found  for 
the  plaintiff  on  that  count  for  20/.  damages,  and  for  the 
defendant  on  the  other  counts. 

The  defendant  had  pleaded  not  guilty,  and  that  the  words 
were  true. 

Gicynney  Q.  C,  obtained  a  rule  for  a  new  trial,  on  the 
ground  that  the  verdict  for  the  plaintiff  on  the  third  count 
was  contrary  to  law  and  evidence,  and  for  misdirection. 
Freeman  shewed  cause.  Cases  cited— 4  Tyr.  582 ;  1  Cowp. 
267 ;  5  M.  &  Gr.  720  ;  12  M.  &  W.  507  ;  7  Q.  B.  R.  68  ;  3 
M,  &  W.  507  ;  3  M.  &  S.  297  ;  4  U.  C.  R.  453. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  is,  whether  the  words  charged—''  he  stole 
wheat  last  winter"— are  sufficiently  proved  by  shewing 
that  the  defendant  said  "  he  stole  away  the  wheat  in  the 
night,  and  I  was  well  aware  of  it,  and  could  have  put  him 
to  gaol  for  it,"  I  have  great  doubt  whether  in  strictness 
the  words  were  sufficiently  proved  ;  and  if  the  learned  judge 
had  nonsuited  for  the  variance,  or  directed  a  verdict  for  the 
defendant,  or  reserved  the  point,  I  think  we  should  have 
held  that  the  verdict  for  the  defendant  or  nonsuit  ought  to 
stand ;  or,  if  we  were  called  on  to  determine  strictly  as 
upon  a  point  reserved,  we  must  have  held  the  proof  insuffi- 
cient. 

Here  we  are  asked  to  interpose  upon  a  complaint  of 
misdirection,  the  verdict  being  for  the  plaintiff,  and  it  being 
objected  that  none  of  the  counts  were  proved.  I  confess  I 
think  that  the  whole  evidence  shews  it  would  have  been 
better  the  action  had  not  been  brought.  The  parties  were 
disputing  about  transactions  they  had  had  together  respect- 
ing certain  property,  the  right  to  which  was  the  subject  of 
a  controversy  affecting  themselves  and  others. 

On  one  of  the  occasions  spoken  of,  high  words  arose ; 
the  defendant  was  rather  in  liquor,  and  after  some  words 
uttered  in  heat  in  the  course  of  the  dispute,  the  very  nature 
of  which  shewed  that  the  act  charged  against  the  plaintiff 
2  q  VOL.  VIII. 
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could  not  have  been  larceny,  tliey  shook  hands  and  the 
conversation  dropped.  There  was  nothing  on  this  occasion, 
or  in  the  conversation  that  occured  with  the  witness  Robin- 
son, to  privilege  the  words,  if  they  amounted  to  slander ; 
but  the  jury  would  have  done  better  to  have  considered  that 
they  were  spoken  in  a  conversation  about  the  rights  of  liti- 
gant parties  to  certain  property  in  dispute,  not  maliciously 
with  a  view  of  defaming,  and  that  they  were  spoken  in 
connection  with  statements  which  shewed  the  word  steal- 
ing to  be  misapplied. 

On  the  other  hand,  the  jury  seem,  and  perhaps  correctly, 
to  have  taken  an  unfavorable  view  of  the  spirit  in  which 
the  defendant  had  acted  and  was  acting  towards  the  plain- 
tiff, and  were  not  disposed  to  entertain  nice  distinctions  for 
the  purpose  of  acquitting  him. 

We  are  driven  to  look  upon  the  matter  as  a  legal  question. 
The  variances  between  the  words  spoken  and  proved  are 
two.  The  defendant  did  not  charge  the  plaintiff  with  steal- 
ing wheat  generally,  as  the  declaration  alleges  ;  he  said  he 
had  stolen  away  the  wheat,  thereby  referring  the  charge  to 
a  particular  parcel  of  wheat  about  which  they  were  talking, 
and  in  respect  to  which  certain  circumstances  had  been  stated 
and  were  perhaps  known  to  the  bystanders  :  then  secondly,  , 
the  defendant  did  not  charge  him  with  stealing  wheat  last 
winter^  but  with  stealing  away  the  wheat  in  the  night. 

We  are  to  consider  that  the  parties  were  talking  about 
some  particular  grain  that  had  been  removed  at  a  certain 
time,  and  which  a  third  party  had  reproached  the  defendant 
for  allowing  the  plaintiff  to  take  away ;  and  the  defendant 
said  in  answer  that  he  had  not  allowed  him  to  do  it^  but 
the  plaintiff  had  stolen  it  away  in  the  night.  Now  this 
might  well  be  understood  by  the  bystanders  not  to  have 
constituted  theft,  whatever  construction  the  defendant  might 
put  upon  it,  or  whatever  epithets  he  might  apply  to  it.  Can 
we  say  that  it  imputed  anything  more  than  this — I  did  not 
let  him  take  the  wheat,  he  removed  it  by  stealth  in  the  night  ? 

The  wheat,  we  know,  was  in  fact  the  subject  of  dispute, 
depending  on  the  validity  of  an  assignment  which  the 
plaintiff  had  made  to  the  defendant  and  others. 
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In  many  cases  it  has  been  held  that  the  very  words  laid 
must  be  proved — not  all  of  them,  but  as  many  as  will  sup- 
port an  action — and  that  it  will  not  do  to  prove  words  that 
are  equivalent,  signifying  the  same  thing  in  substance. 
There  has  been  some  relaxation  from  that  rule  however, 
though  it  has  been  laid  down  by  high  authority  and  in 
modern  times. 

Another  rule  laid  down  is,  that  when  the  words  laid  con- 
stitute but  one  charge,  they  must  be  all  proved.  This  rule, 
however,  must  receive  a  reasonable  application,  and  not 
be  acted  upon  to  the  very  letter. 

We  cannot  say  that  the  words  in  this  case  were  in  our 
opinion  sufficiently  proved  ;  to  hold  that  they  were,  would 
require  a  greater  latitude  to  be  taken  on  the  evidence  than 
any  authorities  we  can  meet  with  would  justify  ;  and  it  is 
not  a  case  in  which  a  point  should  be  strained  to  support 
the  verdict. 

Per  (/Mr.-— Rule  absolute  for  new  trial. 


Niagara  Falls  Road  Company  v.  Benson. 
Same  v.  Hamilton. 

Road  Act,  12  Vic.  ch.  84 — necessity  of  complying  with  conditions  of  Act  to  entitle 
Company  to  sue  for  calls. 

It  is  only  when  the  conditions  mentioned  in  ihe  Road  Act,  12  Vic.  ch.  84,  have 
been  truly  and  in  fact  complied  with,  that  the  persons  assdciated  together  can 
be  incorporated,  and  sue  in  the  short  form  given  by  ihe  act,  stockholders  for 
the  non-payment  of  calls ;  and  Held  per  Cur.,  that  upon  the  facts  of  this  case-— 
the  plaintiffs  not  having  bona  fide  paid  in  the  six  per  cent,  on  the  capital  sub- 
scribed, or  registered  the  certificate,  as  the  act  required,  could  not  sue  the  de- 
fendant, as  a  corporate  company  under  the  act,  for  the  non-payment  of  calls 
upon  his  stock. 

The  plaintiffs  declared  in  debt,  setting  forth  that  the  de- 
fendant, on  the  20th  of  August  1850,  was  and  still  is  holder 
of  divers,  viz.  twenty  shares,  in  the  stock  of  the  said  com- 
pany, being  a  certain  joint  stock  company  for  the  construc- 
tion of  a  certain  road  in  Upper  Canada,  under  an  act  passed 
in  12lh  Victoria,  entitled  &c., — -that  is  to  say,  a  joint  stock 
company  for  constructing  and  macadamizing  a  plank  road 
from  the  Niagara  Falls  Suspension  Bridge,  in  the  township 
of  Stamford,  by  the  way  of  the  village  of  Thorold  and  the 
town  of  St.  Catherines,  to  Port  Dalhousie  &c. ;  and  that 
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the  defendant  being  such  stockholder,  then  was  and  still  is 
indebted  to  the  plaintiffs  in  50/.  for  divers,  viz.  four,  calls 
of  the  sum  of  ten  shillings  each  upon  each  of  ihe  said 
shares  belonging  to  the  defendant,  whereby  an  action  hath 
accrued  by  virtue  of  the  act  to  the  plaintiffs  to  demand 
from  the  defendant  the  sum  of  40/. ;  yet  that  the  defendant 
hath  not  paid  &c. 

The  defendant  pleaded — 1.  Nunquam  indebitatus. 

2.  That  there  is  not  and  never  was  such  a  corporation  as 
the  supposed  company  in  the  declaration  named  and  des- 
cribed. 

3.  That  the  defendant  was  not  a  shareholder  in  the  said 
company  as  in  the  declaration  slated. 

4.  That  such  calls  were  not,  nor  were,  nor  was  any  of 
them  made  as  therein  stated. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff  for  40/., 
subject  to  the  opinion  of  the  court  on  these  admitted  facts  : 
that  at  a  meeting  of  the  alleged  directors  of  the  company, 
held  on  the  4th  July  1850,  it  was  ordered  that  the  treasurer 
pay  out  of  the  funds  of  the  company  a  note  for  137/.  10^., 
made  by  S.  Zimmerman,  Esq.,  and  endorsed  by  Messrs. 
Raney  &  Merritt,  on  account  of  450  shares  taken  by  non- 
resident shareholders,  which  note  was  due  and  lying  in  the 
Montreal  Bank  on  the  19lh  July  instant ;  that  in  pursuance 
of  that  resolution,  such  note  was  paid  up  by  and  out  of  the 
funds  of  the  company  ;  that  the  said  note  made  by  Zim- 
merman, one  of  the  directors,  dated  the  26th  March  1850, 
had  been  endorsed  by  two  other  directors  of  the  company, 
and  procured  by  Zimmerman  to  be  discounted,  and  the 
proceeds  paid  to  the  treasurer  of  the  company  as  the  six 
per  cent,  upon  the  amount  of  those  shares  described  as  the 
shares  of  the  non-resident  shareholders,  and  that  in  no  other 
.way  was  any  sum  paid  on  account  of  those  shares  ;  that 
the  names  of  the  directors  were  inserted  in  the  certificate 
on  the  26th  March  18^,  as  having  been  on  that  day  elected 
by  a  majority  of  stockholders,  at  a  meeting  called  for  that 
purpose,  at  which  meeting  the  defendant  was  present  and 
presided  as  chairman. 

On  the  2nd  May  1850,  the  president  and  treasurer  of  tbo 
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company  signed  a  certificate,  stating  that  on  the  26th  of 
March  1850,  the  undersigned  shareholders  had  met  and 
formed  a  company,  according  to  the  act  ;  that  the  capital 
stock  had  been  fixed  at  5,000/.,  in  1,000  shares  of  51.  each ; 
that  the  undersigned  stockholders  thereby  agreed  to  pay  the 
calls  according  to  the  statute,  and  the  rules,  regulations  and 
by-laws  of  the  company,  to  be  made  in  that  behalf;  and 
they  thereby  nominated  Messrs.  Oswald,  Zimmerman, 
James  Merritt  and  Raney,  to  be  the  first  directors  of  the 
company. 

In  the  list  or  schedule  which  formed  part  of  this  certifi- 
cate, Samuel  Zimmerman  subscribed  for  non-resident 
shareholders  450  shares,  2,250Z. ;  and  it  was  certified  at  the 
foot  of  the  list  by  the  president  and  treasurer  that  the  first 
instalment  of  six  per  cent,  had  been  pai*d  on  the  whole  (1,009) 
shares,  amounting  to  307Z.  14^.  Oc?.,  and  that  the  same  had 
been  lodged  in  the  agency  of  the  Bank  of  Montreal  in  St. 
Catherines,  to  the  credit  of  the  company. 

This  certificate  was  filed  in  the  office  of  the  registrar  of 
the  counties  of  Lincoln,  Haldimand,  and  Welland,  on  the 
2nd  May  1850. 

Cameron^  Q.  C.  for  the  plaintilf.  Vankoughnet  for  the 
defendant.  Cases  cited~2  Exch.  Rep.  119  ;  18L.Jl.Exch. 
3  Exch.  Rep.  168  ;  3  M.  &  Gr.  956. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  turns  on  the  effect  of  our  statute  12  Vic.  ch.  84, 
the  object  of  which  is  to  enable  persons  to  associate  them- 
selves together  for  the  purpose  of  effecting  any  public  im- 
provement of  the  kinds  mentioned  in  the  act,  and  to  give 
them  by  this  general  law  certain  corporate  powers — in  fact, 
to  incorporate  them  by  the  operation  of  this  act,  without 
its  being  necessary  for  them  to  apply  specially  to  the  legis- 
lature for  that  purpose.  But  in  order  to  entitle  them  to 
claim  the  advantages  of  this  general  statute,  certain  con- 
ditions specified  in  it  must  be  first  complied  with. 

It  is  contended  that  in  this  case  these  conditions  have  not 
been  fulfilled,  and  that  there  is  not  in  fact  therefore  such  a 
corporation  as  is  stated  in  this  record  to  be  plaintiffs  in 
this  action  ;  and  that  the  plaintiffs  cannot  have,  under  the 
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act,  a  right  to  sue  in  this  form  for  stock  called  in,  according 
to  the  provisions  of  the  statute  referred  to. 

The  requisites  of  the  act  are  these  : — 1st.  Before  any 
number  of  persons  can  be  held  to  be  legally  incorporated 
by  virtue  of  its  provisions,  at  least  five  persons  must  have 
subscribed  stock  sufficient  in  their  judgment  to  complete 
the  projected  work. 

2.  And  they  must  have  executed  an  instrument  such  as 
a  form  is  given  of  in  the  schedule — that  is,  at  least  five  per- 
sons subscribing  among  them  enough  in  their  judgment  to 
complete  the  work,  must  have  executed  such  an  instrument. 

3.  And  they  must  have  paid  to  the  treasurer  of  such  in- 
tended company  six  per  cent,  upon  the  capital  stock  intended 
to  be  raised — that  is,  six  per  cent,  upon  the  whole  necessary 
amount  must  be  paid. 

4.  And  they  must  have  registered  with  the  county  regis- 
trar such  instrument — that  is,  an  instrument  according  to 
the  form  contained  in  the  schedule  (not  literally,  but  differ- 
ing in  no  material  point  from  the  form),  together  with  a 
receipt  from  the  treasurer  (of  the  intended  company)  for 
the  six  per  cent,  paid  in. 

We  consider  that  it  is  only  when  these  conditions  have 
been  truly  and  in  fact  complied  with,  that  the  persons  asso- 
ciated can  become  incorporated  ;  and  that  the  setting  up  a 
delusive  appearance  only  of  their  having  been  complied 
with  will  avail  nothing,  because  fraud  vitiates  everything ; 
and  the  words  of  the  act  are,  that  when  these  several  things 
shall  be  done  by  the  subscribers,  and  when  (besides)  the 
subscription  shall  have  been  registered,  then  the  intended 
company  shall,  under  the  act,  be  incorporated  ;  both  must 
be  done, — the  registering  that  as  done  which  has  not  in 
fact  been  done,  will  not  suffice  :  they  are  to  do  certain 
things,  and  make  the  required  registration. 

Under  the  6th  section,  there  can  be  no  directors  until  six 
per  cent,  on  the  amount  of  stock  subscribed  as  necessary 
has  been  paid  in  ;  and  till  a  iiompany  has  been  formed  as 
the  act  requires,  there  can  be  no  corporation,  no  afiairs  of 
the  corporation  to  manage,  and  consequently  no  directors 
to  manage  such  affairs.  The  7th  clause  confirms  this  view. 
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The  9th  clause  provides,  that  any  company  so  to  be  in- 
corporated may  sue  for  calls ;  and  unless  we  can  hold  that 
the  plaintiffs  were  incorporated  in  accordance  with  the 
statute,  they  cannot  avail  themselves  of  the  power  given 
to  sue  for  calls  in  this  summary  form. 

The  10th  clause  contains  provisions  which  enable  such 
companies,  when  legally  incorporated,  to  exercise  powers 
very  extensive  over  the  property  of  others ;  but  till  the  six 
per  cent,  on  the  capital  subscribed  has  been  bona  fide  paid 
in,  the  subscribers  have  no  right  to  assume  those  powers. 
It  would,  indeed,  have  been  most  unwise  to  allow  them  to 
do  so,  for  in  that  case  the  public  would  have  no  security 
that  the  w^hole  was  not  a  scheme  of  adventurers  possessing 
no  real  capital,  and  wholly  incapable  of  effecting  the  im- 
provement. And  yet  it  is  clear  that  the  subscribers  could 
not  be  incapable  of  acting  under  that  particular  clause,  and 
yet  be  held  capable  of  suing  for  calls  under  the  9th  clause. 
They  must  be  legally  in  a  condition  to  do  all  that  the  act 
allows  them  to  do  as  a  corporation,  or  be  in  a  condition  to 
do  nothing  as  a  corporation. 

The  18th  clause  enacts  that  the  directors  of  any  such 
company  may  call  in  stock — that  is,  the  directors  of  any 
company  formed  and  incorporated  under  this  act — for  we 
can  give  no  other  meaning  to  tli^  word  "such." 

I  conceive  that  any  intended  company  could  clearly  not 
impose  tolls  on  any  part  of  a  road  or  other  work  finished, 
if  they  had  not  paid  in  their  six  per  cent ;  and  that  no  mu- 
nicipal body  could  legally  lend  money  under  the  27th  clause 
to  subscribers  calling  themselves  a  company,  if  they  knew 
that  six  per  cent,  had  not  in  fact  been  paid  in.  If  they  could, 
then  the  whole  work  might  be  made  with  money  borrowed 
from  the  municipal  body  by  a  company  who  had  paid  no- 
thing themselves,  and  had  merely  registered  a  delusive 
certificate. 

The  29th  clause  provides,  that  in  any  action  to  be  brought 
by  any  such  company  for  stock  called  in,  it  shall  be  suffi- 
cient to  give  certain  facts  in  evidence.  It  has  been  argued 
in  the  case  before  us,  that  upon  the  trial  of  this  cause  all 
was  proved  which  this  clause,  requires  ;  but  was  it  proved 
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in  an  action  brought  hy  any  such  company — that  is,  by  a 
company  fornried  and  incorporated  agreeably  to  the  act — 
for  if  not,  then  this  clause  does  not  apply,  and  the  evidence 
would  not  be  made  sufficient  by  the  statute.  The  30lh 
clause  relieves  the  company  from  the  necessity  of  proving 
in  any  such  action  the  appointment  of  the  directors;  but  it 
does  not  exclude  proof  on  the  other  side  of  the  fact  that 
there  can  be  no  legal  directors  of  such  a  company  under 
the  act. 

Upon  this  review  of  the  act,  and  afler  considering  the 
facts  proved  and  admitted  in  this  case,  we  are  clear  that 
the  defendant  was  entitled  to  a  verdict.  It  was  not  a  com- 
pliance with  the  act  as  regards  the  payment  in  of  six  per 
cent,  stock  on  the  capital  subscribed,  when  upon  a  note 
made  by  one  and  endorsed  by  the  others  of  those  who  were 
afterwards  as  we  may  suppose,  though  on  the  same  day, 
chosen  directors,  a  discount  was  obtained  at  a  bank  for 
nearly  half  the  amount  necessary  to  be  paid  in,  which 
money  was  afterwards,  by  resolution  of  the  directors, 
directed  to  be  taken  out  of  the  funds  of  the  company  and 
used  in  paying  up  the  note  when  it  came  to  maturity. 
The  whole  of  the  six  per  cent  might  as  well  have  been 
obtained  and  paid  out  again  in  the  same  manner,  and  then 
there  would  have  been  a  company  acting  absolutely  without 
funds,  availing  themselves  of  all  the  privileges  granted  by 
the  act. 

It  would  be  absurd  to  hold  that  the  six  per  cent,  was 
ever  paid  in  as  the  act  required  ;  for  when  we  see  the 
funds  so  misapplied,  the  fair  presumption  is,  that  what 
was  done  by  the  directors  in  July  was  contemplated  by  the 
same  directors  in  March,  and  that  the  money  was  only 
paid  in  to  be  taken  out  again,  and  was  therefore  only  a 
colorable,  not  a  real  payment. 

Besides,  the  certificate  registered  does  not  appear  to  be 
such  a  one  as  the  statute  requires,  for  it  omits  the  important 
words  "  do  hereby  agree  to  take  and  accept  the  number  of 
shares  set  by  us  opposite  to  our  respective  signatures,'* 
which  is  really  of  the  very  essence  of  the  instrument,  for 
without  them  the  undertaking  "  to  pay  the  calls  thereon" 
has  no  proper  application. 
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We  think  the  defendant  entitled  to  the  postea  on  the  three 
first  issues.  It  was  probably  intended  that  we  need  not 
distinguish  as  to  the  several  issues,  but  should  give  judg- 
ment of  nonsuit,  if  we  thought  the  plaintiffs  not  entitled  to 
succeed,  and  the  case  seems  to  have  been  left  on  that  foot- 
ing at  Nisi  Prius. 

Per  Cur. — Postea  to  the  defendant. 
In  the  case  against  Hamilton  the  pleadings  were  similar 
to  those  in  the  last.  It  is  an  action  by  a  similar  company 
against  the  defendant  for  calls,  as  being  a  shareholder  in 
the  alleged  company.  The  same  facts  that  disable  the 
plaintiffs  from  recovering  as  a  corporation  in  the  former 
case,  must  equally  disable  them  in  this.  A  verdict  was 
rendered  for  the  plaintiff  by  consent,  subject  to  our  opinions. 
It  is  unnecessary  to  consider  the  additional  objection  raised 
in  this  case,  that  the  instrument  registered  was  not  the  one 
actually  subscribed  by  the  defendant. 

Per  Cwr.-— Postea  to  the  defendant* 


Doe  DEM.  Charles  v.  Cotton. 

Grantee  of  Crown — disseizin. 

The  grantee  of  the  crown  has  the  same  right  as  the  crown  has  to  treat  the  pos- 
sessor without  title  as  a  trespasser  ;  he  is  not  disseized  by  the  continuance  of 
a  possession  that  has  been  held  wrongfully  as  against  the  crown. 

A  tenant  holding  over  is  in  no  case  a  disseizor. 

Ejectment  for  part  of  the  west  half  of  lot  13  in  the  2nd 
concession  of  Toronto,  south  of  Dundas  Street,  claimed  by 
the  plaintiff  as  part  of  the  east  half  of  the  lot. 

It  was  admitted  that  the  plaintiff  was  entitled  to  the  east 
half  of  the  lot,  and  upon  an  accurate  survey  it  was  evident 
that  the  defendant  was  in  possession  of  part  of  what  com- 
posed the  east  half.  The  crown,  in  1839,  granted  the  east 
half  of  the  lot  to  one  Wallace,  by  letters  patent,  and  the 
lessor  of  the  plaintiff  held  by  conveyance  from  him.  That 
patent  granted  the  east  half,  and  described  the  tract  as  com- 
mencing on  the  second  concession  at  the  north-east  angle  of 
the  lot — then  south  100  chains  to  the  rear  of  the  concession — 
then  south  38^  west,  9  chains  25  links  (absolutely) — then 
north  100  chains — then  north  38*^  east  to  the  place  of  be- 
2  r  VOL.  VIII. 
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ginning.  It  was  clear  that  this  description  embraced  the 
land  for  which  the  plaintiff  was  suing ;  and  if  the  crown 
had  made  no  grant  before  of  the  land,  the  title  must  have 
passed  to  Wallace. 

The  defendant  proved  that  the  lot  had  been  a  clergy- 
reserve  ;  that  in  1823  one  Todd  had  a  lease  of  the  lot,  and 
in  1825  he  made  a  division  of  it,  on  some  agreement  with 
one  Andrews,  according  to  which  division  Andrews  went 
on  in  1824,  and  made  improvements,  and  lived  on  the  lot 
from  that  , time  until  he  sold  to  this  defendant. 

The  lot,  towards  its  southern  end,  took  a  turn  towards 
the  west,  by  reason  of  a  gore  interfering  with  it,  and  Todd 
made  his  division  with  Andrews  so  as  to  divide  the  lot 
equally,  following  its  figure,  and  the  possession  had  been 
held  accordingly ;  but  this  division  of  the  lot  was  not  ac- 
cording to  the  description  given  in  the  patent  afterwards 
made  to  Wallace  for  the  east  half.  The  crown,  however, 
then  owned  the  fee  in  the  whole  lot,  and  could  therefore 
grant  to  Wallace  what  they  did  grant,  which  clearly  em- 
braced some  of  the  land  of  which  the  defendant  was  now 
in  possession. 

On  behalf  of  the  defendant  it  was  contended  that  as  he 
was  in  possession  in  1842,  when  Wallace  conveyed  to 
Charles,  and  claimed  the  title  under  a  deed  from  Andrews, 
the  deed  from  Wallace  could  not  operate. 

The  Chief  Justice  told  the  jury  that  upon  the  evidence, 
whatever  might  be  the  equity  of  the  defendant's  case. 
Cotton  could  only  be  regarded  as  an  intruder  on  the  estate 
of  the  crown,  for  that  the  king  could  not  be  disseized,  and 
that  the  patentee  of  the  crown  in  such  a  case  was  entitled 
to  treat  Cotton  as  a  trespasser,  and  was  not  disabled  from 
conveying  by  Cotton's  possession,  for  he  had  acquired  no 
seizin. 

The  nature  of  Andrews'  title  was  not  shewn,  and  Cotton's 
title  was  derived  from  him.  The  jury  gave  their  verdict  for 
the  plaintiff. 

G,  Duggan  obtained  a  rule  for  a  new  trial  on  the  law 
and  evidence. 

Bell  shewed  cause. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  had  this  point  before  us  in  other  cases,  and 
have  several  times  decided  that  the  grantee  of  the  crown 
has  the  same  right  as  the  crown  has  to  treat  the  possessor 
without  title  as  a  trespasser,  and  that  he  is  not  disseized  by 
the  continuance  of  a  possession  that  had  been  held  wrong- 
fully as  against  the  crown. 

If  Cotton  is  to  be  looked  upon  in  any  other  light  than  a 
wrongful  possessor,  it  could  only  be  on  the  ground  that  he 
represented  the  interest  held  formerly  by  Todd  &  Andrews, 
which  was  not  pretended  to  be  a  freehold  interest,  but  at 
most  a  tenancy  for  years,  if  indeed  anything  more  than  a 
tenancy  at  will ;  and  a  tenant  holding  over  is  in  no  case  a 
disseizor,  for  the  origin  of  his  possession  is  seen,  and  he  is 
known  not  to  be  in  claiming  the  fee. 

Per  Cur. — Rule  discharged. 


Hughes  (Chas.)  t.  Newcastle  District  Mutual  Fire 
Insurance  Company. 

Assigmnmt  by  bankrupt  before  bankruptcy  of  part  of  interest  in  bond — who  to  sue, 
bankrupt  assignee,  or  bankrupt. 

Where  a  bankrupt,  thirty  days  before  the  commission  issued,  bona  fide  assigned 
part  of  his  interest  in  a  bond  to  A.  B.  (viz.  to  400/.  when  the  bond  was  for 
500/.);  it  was  held  per  Cur.,  that  he  (the  bankrupt),  and  not  the  bankrupt 
assignee,  was  the  proper  party  to  bring  the  suit  ^or  the  interest  A.  B.  had  in 
the  bond. 

Debt  on  arbitration  bond  made  the  4th  of  March  1846, 
in  a  penalty  of  1,250/. 

The  defendant  pleaded  bankruptcy  of  the  plaintiff,  and 
appointment  of  assignee,  who  was  entitled  to  sue  on  the 
said  bond. 

The  plaintiff  replied  that  before  the  l;)ankruptcy — to  wit, 
on  the  12th  of  March  1846 — and  after  the  making  of  the 
said  bond  sued  on,  the  plaintiff,  for  a  good  consideration, 
by  his  deed  under  seal  assigned  the  said  bond  to  one  Henry 
George  Hughes,  and  that  the  defendants  had  notice  of  the 
assignment  before  the  bankruptcy — viz.  the  12th  of  March 
1846 — and  averred  that  this  action  was  brought  on  behalf 
of  the  said  H.  G.  Hughes,  who  was  alone  beneficially  in- 
terested in  the  bond ;  and  not  in  any  manner  for  the  use  or 
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benefit  of  the  plaintiff,  or  of  his  assignee  or  creditors  under 
the  bankruptcy  commission,  and  that  the  assignee  under 
the  commission  could  not  claim,  and  did  not  claim,  any 
benefit  from  the  cause  of  action  in  the  declaration  nien- 
tioned,  or  any  part  thereof,  &c. 

The  defendant  rejoined  that  the  assignment  of  the  bond 
mentioned  in  the  plea  was  made  by  this  plaintiff  in  con- 
templation of  bankruptcy,  and  for  the  purpose  of  giving  to 
H.  G.  Hughes  a  fraudulent  preference,  and  that  it  was 
thererefore  void. 

The  plaintiff  surrejoined  that  the  commission  issued  on 
the  28th  of  July  1846  (after  the  assignment  of  the  bond)  ; 
that  the  assignment  was  made  in  good  faith,  for  the  consi- 
deration in  the  replication  mentioned,  and  was  made  and 
delivered  more  than  thirty  days  before  the  commission 
issued,  and  without  notice  to  H.  G.  Hughes  of  any  prior 
act  of  bankruptcy,  and  traversed  specially  that  it  was  given 
for  a  fraudulent  preference ;  and  the  plaintiff  then  set  out 
the  bond  and  condition,  &c. 

The  bond  recited  that  the  plaintiff  Charles  Hughes  had 
become  a  member  of  the  Newcastle  Mutual  Insurance 
Company,  and  on  the  13th  of  December  1845  effected 
an  insurance  with  the  company  on  certain  buildings  and 
goods;  that  he  had  since  made  a  claim  under  his  policy 
for  the  loss  by  fire  of  a  portion  of  the  goods  insured,  and 
not  being  satisfied  with  the  decision  of  the  directors,  had 
agreed  with  the  company  to  submit  the  claim  to  arbitra- 
tion ;  that  arbitrators  were  appointed  and  the  award  was 
to  be  made  by  the  1st  , of  April  1846  ;  that  within  that  time 
an  award  was  made — viz.  on  the  23d  of  March  1846 — esti- 
mating the  plaintiff's  loss  at  570/.,  to  be  paid  to  the  plaintiff 
on  notice  of  the  award — which  sum  the  defendants  had  not 
paid,  nor  any  part  thereof. 

At  the  trial  the  plaintiff's  counsel  stated  to  the  jury  that 
this  action  was  brought  for  the  benefit  of  Henry  George 
Hughes,  to  whom  the  plaintiff  had  assigned  an  interest  to 
the  extent  of  4001.  in  the  claim  against  the  defendants  ;  and 
that  the  plaintiff  only  desired  a  verdict  for  that  amount  and 
interest,  the  balance  having  been  paid  to  the  assignee  of 
the  bankrupt. 
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The  learned  judge  (McLean,  J.)  held  that  the  plaintiff 
could  not  recover  a  part  of  the  sum  awarded  in  this  action ; 
that  the  bankrupt  assignee  having  an  interest  in  the  award 
in  the  submission  bond,  the  property  in  it  must  pass  to  him, 
subject  to  any  claim  which  Henry  George  Hughes  might 
have,  and  that  the  plaintiff  after  his  bankruptcy  could  not 
sue  for  the  benefit  of  the  assignee  of  the  bond  ;  and  he 
directed  a  nonsuit,  allowing  leave  to  the  plaintiff  to  move  to 
set  it  aside.  The  plaintiff  accordingly  moved  by  Cameron^ 
Q.  C.  to  set  aside  the  nonsuit. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

Cause  has  not  been  shewn  against  the  rule  nisi  in  this 
case,  and  we  have  no  doubt  it  must  be  made  absolute. 
The  issue  which  the  jury  was  sworn  to  try  wholly  regarded 
the  question  of  fraudulent  preference,  and  nothing  was 
shewn  or  stated  which  could  disprove  the  plaintiff 's  right 
to  a  verdict  in  his  favor  upon  that  point,  but  the  contrary — 
for  it  appears  not  to  have  been  intended  by  the  defendants' 
counsel  to  deny  that  the  debt  was  due  for  which  security 
was  given  by  the  plaintiff  (the  bankrupt),  by  assigning  his 
interest  in  this  claim  against  the  defendants. 

It  is  true  there  appeared  to  be  only  a  debt  to  the  amount 
of  400/.,  not  large  enough  to  give  the  assignee  of  the  bond, 
or  of  the  policy,  a  right  to  the  whole  570/.  awarded  on  ac- 
count of  the  loss ;  but  that  did  not  alter  the  effect  of  the 
assignment,  or  disable  the  bankrupt  from  appropriating  his 
claim  to  the  extent  contemplated. 

The  effect  would  be  that  the  bankrupt's  assignees  could 
not  recover  what  had  been  so  appropriated,  because  the 
assignment  only  vests  in  them  such  property  and  effects  as 
the  bankrupt  held  for  his  own  benefit,  and  which  could 
therefore  be  justly  applied  to  paying  his  debts  in  the  gene- 
ral course  of  distribution  amongst  his  creditors.  The  sur- 
plus above  the  400/.,  it  appears,  had  actually  gone  into  the 
hands  of  the  assignees  of  the  bankrupt,  as  it  should  have 
done. 

If  the  assignee  of  the  bond  had  received  it,  he  would 
have  held  it  for  the  bankrupt's  assignee,  who  could  have 
recovered  it  from  him.    His  having  a  claim  to  the  170/.  if 
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it  had  not  been  paid  over,  could  not  prevent  the  assignee 
of  the  bond  from  suing  upon  it  in  the  name  of  the  obligee, 
which  was  his  only  method  of  recovering  it. 

Dangerfield  v.  Thomas,  1  P.  &  Da.  287,  is  a  case  of  the 
same  kind.    9  Ad.  &  Ell.  292. 


BOWLBY  V.  WOODLEY. 

10  ^11  Vic.  ch.  5,  as  to  twenty  years'  user  ofxoaier  running  against  the  crcnon. 
A  defendant  having  for  nnore  than  twenty  years  next  before  the  bringing  of  the 
action  penned  back  water  upon  the  land  above  him  by  means  ot  a  dam  erected 
on  hisow^n  land,  is  protected  by  our  statute  10  &  11  Vic.  ch.  5,  althous^h  the 
land  flooded  by  the  backwater  belonged  to  the  crown  during  the  greater  part  of 
that  period. 

Case  for  obstructing  a  stream  running  through  the  plain- 
tiff's land  by  erecting  a  dam  on  the  stream  lower  down, 
and  thereby  causing  the  water  to  overflow  the  plaintiff's 
land,  in  the  township  of  Townsend. 

Pleas  : — 1.  Not  guilty. 

2nd.  Statute  of  Limitations,  on  which  the  plaintiff  took 
issue. 

3rd.  Plaintiff  not  possessed  of  the  close  whereon  &c. 

4th.  The  defendant  pleaded  prescription,  setting  forth  in 
substance  that  he  was  and  is  occupier  of  certain  lands,  and 
of  a  saw  mill  thereon  on  the  same  stream  below  the  plain- 
tiff's land,  and  that  the  said  stream  did  for  more  than 
twenty  years  before  the  commencement  of  this  suit,  and  at 
the  said  several  times  when  &c.,  run  and  flow  through  and 
past  the  land  and  premises  in  the  defendant's  occupation  ; 
that  the  defendant  and  others,  the  occupants  of  the  said 
premises,  had  as  such  occupiers  actually  enjoyed  as  of  right 
and  without  interruption^  for  the  full  period  of  twenty  years 
before  the  commencement  of  this  suit,  a  certain  right  and 
easement  of  creating  dams  &c.  across  the  stream  on  their 
lands,  of  a  sufficient  height  to  raise  the  water  nine  feet 
above  the  natural  level  of  the  stream,  for  the  better  enjoy- 
ment of  the  water  and  the  due  working  of  their  mill ;  and 
that  the  defendant  at  the  said  time  when  &c.,  being  the  oc- 
cupier, and  having  occasion  to  work  the  said  saw  mill,  in 
the  exercise  of  his  said  right  and  easement,  and  because  it 
was  necessary  to  the  due  working  of  his  mill  and  the  due 
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enjoyment  of  the  said  stream,  erected  the  dam  complained 
of,  of  the  height  above  mentioned^  and  no  higher — that  is  to 
say,  sufficient  to  pen  back  the  water  of  the  stream  nine  feet, 
but  no  higher,  &c. 

In  the  5th  plea  the  defendant  prescribed  as  occupant  of 
land  only,  lower  down  on  the  stream,  saying  nothing  of 
any  mill — and  for  a  right  and  easement  to  dam  the  stream 
so  as  to  raise  the  water  nine  feet  above  its  natural  height, 
for  the  better  enjoyment  of  the  use  of  the  waters  of  the 
stream. 

The  plaintiff  replied  to  the  4th  and  5th  pleas,  that  the 
defendant  and  those  &c.,  as  occupants  of  the  tenements  in 
the  respective  pleas  mentioned,  did  not,  for  the  full  period 
of  twenty  years  before  the  commencement  of  this  suit,  ac- 
tually enjoy,  nor  were  they  accustomed  to  enjoy,  as  of  right 
and  without  interruption,  the  said  supposed  right  and  ease- 
ments as  to  the  said  lands  with  the  appurtenances  belong- 
ing, in  manner  and  form  &c. 

On  the  trial,  the  plaintiff's  title  to  his  land  was  shewn, 
being  a  patent  from  the  crown  to  the  plaintiff  for  the  north 
j  of  10  in  the  4th  concession  of  Townsend,  dated  3d 
July  1847,  registered  22nd  July  1847  ;  and  it  was  admitted 
that  the  defendant's  dam  was  erected  thirty-six  years  ago. 

It  was  proved  that  about  5J  acres  of  the  plaintiff  's  land 
were  overflowed  by  the  dam  of  the  defendant,  as  originally 
erected  ;  and  that  for  seven  or  eight  years  past  a  greater 
quantity  of  land,  in  all  from  15  to  20  acres,  has  been  over- 
flowed, chiefly  woodland.  It  was  admitted  that  to  what- 
ever extent  the  land  has  been  overflowed,  the  backwater 
has  been  occasioned  by  the  defendant's  dam.  How  the 
height  of  water  had  been  increased  of  late  years,  whether 
by  raising  the  dam  or  tightening  it,  was  not  shewn. 

It  v^as  contended  by  the  defendant  that  he  was  protected 
by  our  statute  10  &  11  Vic.  ch.  5,  sees.  2  &  8 ;  and  it  was 
agreed  that  the  plaintiff  should  take  a  verdict,  subject  to 
the  opinion  of  the  court  on  that  point, 
j        H.  J.  Boulton^  Q.  C,  and  Galt^  for  the  plaintiff.  Free- 
I     man  for  the  defendant.    Authorities  referred  to — -10  &  11 
j    Vic.  ch.  5,  sec.  8  ;  5  Tyr.  85  ;  1 1  Ea.  R.  374  ;  5  B.  &  C.  232  ; 
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8  Ea.  R.  309  ;  4  B.  &  Al.  580  ;  Gale  on  Easements,  6,  108 ; 
IC.M.  &  R.  217. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  we  are  called  upon  to  determine  seems  to 
be  this :  whether  the  defendant,  having  for  more  than  twenty- 
years  next  before  the  bringing  of  this  action  penned  back 
water  upon  the  land  above  him,  by  means  of  a  dam  erected 
on  his  own  land,  is  protected  by  our  statute  10  &  11  Vic. 
ch.  5 — an  act  similar  to  the  English  Prescription  Act,  2  &  3 
Wm.  IV.  ch.  71 — although  the  land  flooded  by  the  back- 
water belonged  to  the  crown  during  the  greater  part  of  that 
period,  having  been  first  granted  by  the  crown  to  the  plain- 
tiff about  three  years  before  this  action  was  brought. 

I  think,  looking  at  the  terms  of  our  statute,  and  the 
exposition  which  similar  enactments  in  the  English  statute 
have  received  in  England  since  its  passing,  there  can  be 
no  question  that  the  defendant  is  entitled  to  succeed  on 
these  pleadings  on  his  establishing  a  right  to  back  water 
to  any  extent  on  the  plaintiff's  land. 

I  consider  that  the  right  or  privilege  claimed  by  the 
defendant,  of  backing  w^ater  on  the  land,  is  an  easement 
coming  within  the  second  clause  of  our  statute,  because  it 
is  an  easement  to  which  a  title  may  be  acquired  by  custom, 
prescription  ox  grants  and  certainly  as  against  the  crown  by 
grant  as  against  an  individual ;  that  the  evidence  shewing 
an  uninterrupted  enjoyment  for  twenty  years  next  before  this 
action  brought,  without  any  permission  obtained  or  asked, 
and  enjoyed  openly,  not  covertly  or  by  stealth,  as  the  fact 
must  have  been  from  the  very  nature  of  the  easement  itself, 
we  are  to  take  it  that  the  defendant  enjoyed  it,  "  claiming 
right  thereto  f\\hnX  this  case  being  made  on  the  one  side, 
and  nothing  shewn  to  rebut  it  on  the  other,  the  statute  leaves 
nothing  necessary  to  be  found  by  the  jury,  but  establishes 
the  right  as  a  legal  consequence ;  and  that  whatever 
might  formerly  have  been  the  difference  between  the 
cases  of  the  crown  and  of  a  private  individual,  founded 
on  the  royal  prerogative,  and  the  principle  of  nullum 
tempus  occurrit  regi^  it  is  to  this  statute  we  must  now 
look  for  what  will  be  sufficient  to  make  out  a  prima 
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facie  case  for  presuming  a  grant ;  and  after  twenty  years' 
enjoyment  has  been  had  of  this  kind  of  easement,  such 
as  in  the  case  of  a  subject  trespassed  upon  might  raise  the 
implication  of  a  grant,  the  provisions  of  this  statute  will 
now  apply  as  well  to  the  case  of  the  crown  as  of  a  subject. 
The  8th  clause,  which  is  peculiar  to  our  statute,  shews  that 
the  legislature  intended  that  to  be  the  effect  of  the  2nd 
clause. 

As  to  the  point  taken,  that  the  statute  has  not  a  retrospec- 
tive effect — I  see  nothing  in  the  act  to  support  any  other 
view  of  it  than  that  it  came  into  effect  on  the  1st  January 
1848,  and  that  after  that  day  whenever  a  party  shall  shew 
such  an  enjoyment  as  brings  him  wdthin  the  statute,  he  is 
to  have  the  benefit  of  the  statute  in  the  same  manner  as  if 
it  had  been  always  the  law  of  the  land.  I  think  a  non- 
suit should  be  entered. 

Draper,  J. — In  the  present  case  the  defendant  pleads 
an  easement  enjoyed  as  of  right  for  twenty  years  and  up- 
wards next  before  the  commencement  of  this  suit.  The 
plaintiff  only  denies  such  enjoyment.  The  evidence  shews 
such  enjoyment  for  more  than  thirty  years  ;  and  the  plain- 
tiff's answer  is,  that  the  crown  only  granted  the  land  by 
patent  dated  the  3rd  July  1847 — consequently,  that  prior 
to  that  date  the  land  must  be  taken  to  have  been  vested  in 
the  crown,  and  that  except  for  this  statute  there  would  have 
been  no  prescription  against  the  crown  ;  that,  as  the  crown 
had  parted  with  its  estate  in  this  lot  befoi-e  the  statute  was 
passed,  the  plaintiff  acquired  it  free  from  any  prescriptive 
right  prior  to  the  date  of  the  patent ;  and  that  the  plea 
therefore  is  not  sustained. 

Upon  this,  it  appears  to  me,  two  questions  arise — first, 
whether  the  facts  relied  upon  by  the  plaintiff  will  exclude 
the  operation  of  the  statute  ;  and  secondly,  whether  it  is 
open  to  the  plaintiff  to  sue  them  upon  these  pleadings. 

I  think  that  an  enjoyment  within  the  limits  of  a  surveyed 
township  of  a  right  for  thirty  years  under  the  first  section 
of  the  act,  or  for  twenty  years  under  the  second  section, 
will,  in  the  absence  of  anything  to  qualify  such  enjoyment, 
prevail  against  the  crown ;  and  that  the  statute  is  retros- 
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pective  in  its  operation,  and  not  limited  to  enjoyment  since 
it  was  passed.  This  is,  so  far  as  I  can  judge,  the  result  of 
the  1st,  2nd,  and  8th  sections  of  the  act.  My  present  im- 
pression is,  further — that  admitting  the  defendant  to  have 
enjoyed  the  easement  pleaded  for  more  than  thirty  years 
after  the  township  was  surveyed,  and  while  the  crown 
owned  the  land,  that  the  plaintiff  would  not  be  able  to  de- 
prive him  of  the  right  so  acquired,  by  shewing  that  the 
crown  granted  him  the  land  before  the  passing  of  the  act. 
I  incline  strongly  to  the  opinion  that  the  patentee  of  the 
crown  in  such  a  case  would  be  bound  equally  with  the 
crown  by  the  operation  of  the  act.  It  does  not,  however, 
appear  to  me  necessary  to  determine  this  point,  and  I  treat 
it  as  open  for  further  argument  and  consideration  ;  for  which- 
ever way  it  may  be  finally  resolved,  I  do  not  think  it  is  open 
to  the  plaintiff  to  set  it  up  under  these  pleadings. 

The  words  of  the  fifth  section  of  our  statute  are  exactly 
similar  to  those  of  the  corresponding  section  of  the  Imperial 
statute,  and  provide  that  "  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapacity,  disability,  con- 
tract, agreement  or  other  matter  hereinbefore  mentioned,  or 
on  any  cause  or  matter  of  fact  or  la.\Y -not  inconsistent  with 
the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on 
any  general  traverse  or  denial  of  such  allegation." 

Almost  the  very  words,  mutatis  mutandis^  of  the  judg- 
ment in  Pye  v.  Mumford  (12  Jurist,  579),  are  applicable. 
The  seizin  of  the  crown,  and  the  grant  prior  to  the  passing 
of  the  act,  are  clearly  matters  of  fact  not  inconsistent  with 
the  simple  fact  of  enjoyment ;  and  therefore,  if  they  be  an 
words  of  the  defendant's  plea,  it  is  plain  by  the  express 
answer  to  the  fifth  section  they  ought  to  be  replied,  and 
cannot  be  received  in  evidence  on  the  traverse  taken. 

The  verdict  therefore,  ought  in  my  opinion,  to  be  entered 
for  the  defendant  on  the  fourth  and  fifth  issues.  It  will  be 
for  the  plaintiff  to  consider  whether  it  is  worth  his  while 
to  apply  for  leave  to  amend  his  pleadings.  Such  leave  was 
granted  both  in  Clayton  v.  Corby  (2  Q.  B.  813)  and  Pye  v. 
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Mumford  ;  upon  pleadings  arising  on  the  first  section  of  the 
statute,  and  upon  the  facts  appearing,  it  is  most  probable  the 
plaintiff  might  have  succeeded  if  he  had  replied  differently. 
Burns,  J.,  concurred. 

Per  Cur. — Rule  absolute  for  nonsuit. 


Lyman  et  al.  v.  G.  S.  Boulton. 

Sufficiency  of  annexing  copy  of  note  to  protest — endorsing  on  protest  certificate  of 
notary  as  to  notice,  7  Vic.  chap.  4. 

The  annexing  of  a  copy  of  the  promissory  note  to  the  protest,  or  affixing  it  to  the 
Notarial  Act,  is  sufficient. 

The  certificate  of  the  notary  signed  hy  him  of  notice  sent,  endorsed  on  the  pro- 
test— instead  of  being  written     on  the  foot  of,  or  embodied  in  the  protest 
sufficiently  comphes  with  our  act  7  Vic.  eh.  IV. 

The  plaintiff  sued  the  defendant  on  a  note  by  R.  N. 
Jackson,  on  the  12th  of  August,  1848,  payable  to  the 
defendant  on  order  in  12  months,  for  49Z.  15s.  8c^.,  at  the 
Commercial  Bank  in  Cobourg. 

The  defendant  pleaded — 1st.  No  notice  of  non  payment 
by  Jackson. 

2nd.  No  presentment  to  Jackson. 

On  the  trial  a  protest  was  produced  under  the  hand  and 
seal  of  J.  S.  Thompson,  notary  public,  shewing  that  the 
note  was  presented  on  the  day  it  became  due — viz  the  16th 
of  August,  1849 — both  at  the  bank,  and  at  the  place  of 
business  of  the  maker,  and  was  protested  for  non-payment. 

At  the  head  of  the  protest  was  a  copy  of  the  note,  and 
there  was  endorsed  on  the  back  a  certificate  signed  by  the 
notary  that  he  had  served  notice  of  the  protest  on  the  de- 
fendant on  the  16th  August,  1849. 

It  was  objected  that  the  original  note  should  have  been 
annexed  to  the  pro1:est. 

And  secondly,  that  the  statute  requiring  the  certificate  of 
notice  sent  to  be  at  the  foot  of  the  protest,  or  embodied  in  it, 
this  certificate  was  not  evidence,  being  written  on  the  back. 

The  note  itself  was  produced  at  the  trial  with  the  notary's 
protest  upon  it,  dated  the  15th  of  August,  1849. 

Verdict  for  the  plaintiff  54/. 

James  Boulton^  obtained  a  rule  for  a  new  trial  on  the 
law  and  evidence,  and  for  misdirection.  Bell,  shewed 
cause.    Case  cited— 4  U.  C.  R.  98. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  this  rule  should  be  discharged.  The  ordinary 
mode  of  making  protests  is  by  annexing  a  copy  of  the  note, 
or  prefixing  it  to  the  notarial  act,  and  here  the  note  was  in 
evidence  on  the  trial  with  the  notary's  name  upon  it,  so  that 
there  could  be  no  doubt  as  to  the  identity. 

We  think  also  that  the  certificate  on  the  back  signed  by 
the  notary  sufficiently  complies  with  our  statute  7  Vic.  ch. 
4,  which  makes  such  certificate  signed  at  the  foot  of,  or 
embodied  in  any  protest  sufficient.  The  converse  has  been 
held  in  regard  to  the  notice  of  action  to  be  given  to  a 
magistrate,  when  the  attorney  wrote  his  place  of  residence 
at  the  foot  of  the  notice,  though  the  statute  says  it  must  be 
endorsed. 

And  when  we  look  at  the  protest  in  this  case,  we  think 
it  clear  that  it  must  be  looked  on  as  all  one  paper,  though 
subscribed  in  two  places,  for  the  notary  says  in  his  endorse- 
ment on  the  back,  "  and  afterwards,  1,  the  aforesaid  notary, 
did  serve  due  notice  in  the  form  prescribed  by  law  of  the 
foregoing  protest,  for  the  non-payment,  &c.,"  (and  then 
describes  how  he  gave  notice.) 

Per  Cur. — Rule  discharged* 


Carr  v.  Trotter. 

22n(I  and  23rd  Car.  IT.  ch.  9 — Battery— Power  of  judge  to  withold  certificate  for 

full  costs. 

In  an  action  for  assault  ami  battery,  vvherf  a  battery  lias  been  proved,  ihe  judge 
nevertheless  has  a  discietion  to  withhold  a  certificate  lor  full  costs  under  the 
22nd  and  23rd  Car.  II.  ch.  9. 

The  plaintiff  sued  the  defendant,  a  policeman,  for  assault 
and  battery.  The  defeiidant  pleaded  only  the  general  issue, 
and  not  by  statute.  If  he  had  justified,  he  must  have  suc- 
ceeded, for  the  battery,  if  really  committed  by  him,  was  on 
an  occasion  when  he  was  properly  employed  with  other 
constables,  in  endeavouring  by  order  of  the  mayor  and  city 
magistrates,  to  put  down  a  tumultuous  and  disorderly 
assemblage  of  persons,  parading  the  streets  of  the  town, 
at  a  late  hour  of  the  night,  with  an  effigy.  The  conduct 
of  this  party,  it  was  apprehended,  would  lead  to  serious 
disturbances :  it  occasioned  great  alarm.    The  defendant 
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and  other  constables  were  beaten  by  the  mob,  while  they 
were  endeavouring  to  preserve  the  peace. 

The  defendant  denied  that  he  had  that  morning  struck 
or  assaulted  the  plaintiff,  and  if  several  witnesses  whom  he 
produced  gave  correct  testimony,  it  could  not  have  been  he 
who  did  it,  and  some  one  else  may  have  been  taken  for 
him  in  the  confusion ;  but  on  the  plaintiff's  side  several 
witnesses  swore  that  the  defendant  was  the  person  who 
struck  the  plaintiff,  as  some  one  certainly  did,  and  knocked 
him  down. 

The  Chief  Justice  told  the  jury  that  if  they  were  satisfied 
it  was  the  defendant  who  struck  the  plaintiff,  then  a  verdict 
should  be  given  for  some  damages,  for  no  justification  was 
pleaded ;  and  he  left  the  evidence  to  them  with  a  charge 
which  shewed  that  he  did  not  himself  feel  certain  whose 
statement  was  to  be  most  depended  on. 

They  found  for  the  plaintiff  Is.  damages. 

The  Chief  Justice  was  asked  to  certify  under  the  22nd 
and  23rd  Car.  II.  ch.  9,  that  a  battery  was  proved,  in  order 
to  give  the  plaintiff  his  full  costs ;  and  he  observed,  that  if 
a  judge  had  no  discretion  to  withhold  the  certificate  in  any 
case  in  which  a  battery  had  been  proved,  he  would  certify, 
otherwise  he  would  decline  in  this  case. 

After  conference  with  his  brother  judges,  the  Chief 
Justice  said,  that  he  declined  to  certify,  considering  that  he 
had  a  discretion,  and  that  under  the  circumstances  of  the 
case  he  ought  not  to  certify  in  order  to  give  costs — See  9 
Dowl.  59  ;  ID.  &  L.  141  ;  15  Law  Jl.  Q.  B.  32  ;  11  Jurist 
333  ;  10  Law  Jl.  Ex.  474 ;  8  M.  &  W.  513  ;  12  Law  Jl.  N. 
S.  240  Ex.  ;  3  Ea.  R.  498 ;  3  &  4  Vic.  ch.  24,  sec.  2. 

Per  Cur. — Certificate  for  full  costs  refused. 


Doe  DEM.  FuLMER  V.  Huffman. 

Consent  rule— as  to  annexing  it  to  the  record. 
It  is  not  necessary  in  ejectment  to  annex  the  consent  rule  to  the  record.  The 
court  may  allow  jt  to  be  produced  in  court  at  the  ti  ial,  after  an  objection  to 
its  non-production  has  been  made. 

Ejectment  for  10  acres  of  the  north-west  corner  of  lot  21 
in  3d  concession  of  Bertie  (ten  chains  square). 
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The  consent  rule  happened  not  to  be  attached  to  the 
record  at  the  time  of  the  trial ;  and  on  the  defendant's 
counsel  objecting  to  the  case  going  on,  under  the  idea  that 
its  production  at  the  trial  was  necessary,  the  learned  judge 
(McLean,  J.)  allowed  it  to  be  brought  into  court  by  the 
plaintiff's  attorney,  after  the  objection  was  taken. 

The  verdict  was  moved  against  by  J.  Boulton^  on  the 
ground  that  the  defect  could  not  be  supplied. 

The  evidence  shewed  a  right  to  recover  against  this  de- 
fendant certainly  for  part  of  the  premises  claimed,  if  not 
for  all,  the  defendant  having  gone  into  possession  under  a 
tenant  to  whom  the  lessor  of  the  plaintiff  had  leased  for  a 
year,  and  refusing  to  go  out  of  possession  after  the  time  had 
expired,  and  attempting  to  set  up  a  title  in  himself  derived 
through  another  parly. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  was  nothing  in  the  objection  taken  at  the  trial. 
It  has  been  usual  in  this  country  to  annex  the  consent  rule 
to  the  Nisi  Prius  record  ;  and  it  is  convenient  that  this 
should  be  done,  because  then  the  rule  is  at  hand  to  be  re- 
ferred to  if  any  discussion  should  arise,  and  if  anything 
should  turn  on  the  manner  in  which  it  has  been  drawn  up, 
which  sometimes  is  the  case.  But  the  consent  rule  is  not 
invariably  annexed  to  the  record  here  ;  and  in  former  times 
I  remember  that  it  was  oftener  not  annexed ;  and  I  have 
seen  an  objection  urged  in  vain  on  the  ground  of  its  non- 
production. 

In  Doe  dem.  Lamble  v.  Lamble,  1  Moo.  &  Mai.  237,  Mr. 
Justice  Park  seems  to  have  fallen  into  an  error  in  holdine: 
it  to  be  indispensable  that  they  should  have  the  consent 
rule  at  the  trial ;  and  in  Doe  dem.  Greaves  v.  Raby,  Little- 
dale,  J.,  ruled  in  the  same  manner;  but  when  the  latter 
case  came  before  the  court  in  banc  (2  B.  &  Ad.  948),  they 
held  clearly  that  it  was  unnecessary,  and  set  aside  the  non- 
suit, which  had  been  granted  at  Nisi  Prius.  So  in  Doe 
dem.  Fleming  v.  Armfield,  1  Dow'g.  327,  when  Chief  Jus- 
tice Tindal  had  nonsuited  at  the  trial  for  non-production  of 
the  consent  rule,  the  nonsuit  was  set  aside. 

Besides,  there  could,  at  any  rate,  never  have  been  any 
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doubt  that  if  for  any  purpose  the  consent  rule  should  become 
necessary  to  be  referred  to  on  the  trial,  in  consequence  of 
some  question  or  disagreement  about  its  terms,  the  court 
might,  in  their  discretion,  allow  it  to  be  brought  in  as  was 
done  here. 

Per  Cur. — Rule  discharged. 


Caldwelx  v.  Green  et  al. 

Goods  transferred  by  instrument  in  writing  to  vendee — as  toproofof  the  instrument. 

Where  goods  have  been  transferre;!  to  the  vendee  by  an  instrument  in  writing — 
the  vendor  remaining  as  before  the  sale  iu  possession — the  vendee  to  piove  his 
title  to  the  goods  must  produce  the  writing,  and  if  witnessed,  the  subscribing 
witness. 

Trespass — taking  goods. 
Pleas— 1st.  Not  guilty. 

2nd.  That  the  goods  were  not  the  plaintiff's. 

The  defendants  were  plaintiffs  in  division  court  suits 
against  M.  Duffy,  and  under  execution  a  bailiff'  seized  a 
pair  of  horses,  a  fanning  mill,  and  stove. 

The  goods  were  originally  M-  Duffy's,  and  were  in  his 
possession  when  they  were  seized  by  the  bailiff,  in  Dec. 
1849.  The  plaintiff  claimed  them  under  an  alleged  sale 
from  M.  Duffy,  made  to  him  m  October  before.  M.  Duffy 
was  called  and  being  examined,  swore  that  the  sale  was 
by  an  instrument  of  writing  under  seal,  which  was  drawn 
by  an  attorney  and  retained  by  him. 

It  was  objected  that  this  must  be  produced :  after  some 
time  it  was  produced,  but  there  being  a  subscribing  witness 
who  was  not  called  to  prove  it,  the  learned  judge  would  not 
allow  it  to  be  read,  and  the  plaintiff  was  non-suited. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  production  of  the  deed  was  indispensable, 
and  of  course  its  legal  proof,  through  the  subscribing  wit- 
ness. It  is  true  goods  may  be  sold  and  transferred  without 
deed  or  writing,  but  here  the  plaintiff  had  nothing  to  stand 
on  but  his  writing  ;  he  had  not  the  possession  of  the  goods. 
The  vendee  continued  in  possession,  which  is  inconsistent 
with  the  idea  of  an  absolute  sale  ;  and  when  we  are  told  the 
sale  was  by  writing,  it  becomes  necessary  to  see  the  writing, 
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to  find  if  there  was  anything  in  the  alleged  contract  of  sale 
that  would  account  for  it.  The  case  is  one  in  which  it 
was  peculiarly  necessary  to  have  from  the  subscribing  wit- 
ness to  the  contract  his  account  of  what  passed  at  the  time  ; 
it  might  have  been  decisive  in  regard  to  the  bona  fides  of 
the  transaction. 

Per  Cur. — Rule  discharged. 


Garrion  v.  Woodruff. 

Variance  between  judgment  in  ejectment  as  pleaded  and  produced. 
Held  Per  Cur — That  in  this  action  oi  tiespass  for  mesne  profits — the  variances 
(stated  below)  between  the  jndgnnent  in  ejectment  pleaded  as  an  estoppel  to 
the  plea  of  liberum  tenementum,  and  the  one  produced,  were  fatal,  and  that  the 
plaintiff  had  not  verified  the  record  pleaded. 

Trespass  for  mesne  profits. 

The  defendant  pleaded  to  1st  count,  liberum  tenementum, 
as  his  third  plea  in  the  action. 

In  his  4th  plea  he  pleaded  to  the  2nd  count,  that  the  closes 
in  which,  &c.,  were  not,  nor  was  any  of  them,  the  close 
of  the  plaintiff. 

In  his  5th  plea,  liberum  tenementum  to  the  2nd  count. 

The  plaintiff  replied  to  the  3rd  plea,  a  judgment  in 
ejectment  recovered  by  John  Doe  on  the  several  demises 
of  Stephen  Jackson  and  of  this  plaintiff,  for  the  premises 
mentioned  in  the  first  count,  and  set  up  the  judgment  as  an 
estoppel  to  any  denial  of  his  title  to  the  term  covered  by 
the  demises. 

He  also  replied  to  the  4th  and  5th  pleas,  judgment  in 
ejectment  recovered  by  John  Doe  on  the  demise  of  this 
plaintiff  for  the  premises  mentioned  in  the  second  count, 
and  relied  on  it  as  an  estoppel. 

The  defendant  rejoined  nul  tiel  record  to  each  replication. 

The  two  jujigment  rolls  being  produced  on  the  trial  of 
those  issues,  a  number  of  variances  were  pointed  out. 
For  instance,  the  replication  to  the  3rd  plea,  in  setting 
out  in  substance  the  first  recovery,  averred  that  John  Doe  in 
his  declaration  in  ejectment,  after  alleging  the  several 
demises,  set  forth  that  he  entered  into  the  said  several 
tenements  and  became  and  was  thereof  possessed,  "  for  the 
several  terms  so  to  him  thereof  respectively  granted." 
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In  the  record  produced  John  Doe  complained  that  he 
entered  and  was  thereof  possessed  "/or  the  said  term.^^ 

In  the  same  replication  it  was  alleged  that  in  the  eject- 
ment William  Woodruffe,  this  defendant,  pleaded  that  he 
was  not  guilty  "  of  the  said  trespasses  and  ejectment." 

In  the  record  produced,  the  plea  was  that  he  was  not 
guilty  of  the  said  supposed  ti'espass. 

In  this  replication  the  judgment  was  averred  to  have  been, 
that  the  said  John  Doe  should  recover  his  said  "  ^er/ns," 
then  yet  to  come  of  and  in  the  respective  tenements  aforesaid. 

In  the  record  produced  the  judgment  was  that  John  Doe 
do  recover  his  said  "  term"  in  the  tenements  aforesaid, 
leaving  out  the  word  "  respective. " 

In  the  replication  to  the  4th  and  5th  pleas,  besides  other 
variances,  there  were  these  :  In  the  replication  the  plain- 
tiff was  averred  to  have  declared  for  an  entry  mXo'-' two 
hundred  acres  of  arable  land."  Jn  the  roll  produced  it  was 
*^  one  hundred  acres^  <^c.  In  the  replication  one  of  the 
parcels  for  which  the  plaintiff  declared  was  called  lot  No. 
23,  of  the  township  of  Niagara.  !n  the  roll  produced,  the 
lot  was'not  described  as  in  the  "  township  of''  Niagara,  but 
merely  as  in  Niagara. 

In  the  replication,  in  describing  one  of  the  parcels,  a  line 
was  called  twenty  two  chains  and  sixty  four  links,  while 
in  the  roll  produced  the  same  line  was  described  as  being 
twenty-two  chains  and  sixty  five  links. 

The  description  of  another  parcel  in  the  replication  was 
made  to  commence  where  a  post  had  been  planted  on  the 

north  east angle  of  Samuel  Boyd's  land.  In  the  roll 
produced  the  tract  was  described  as  commencing  at  the 
south  east  angle^  ^c.  In  another  part  of  the  description  in 
the  replication  one  of  the  distances  was  called  two  chains, 
which  in  the  roll  produced  was  described  as  ten  chains. 
And  a  tract  of  land  which  in  the  replication  was  described 
as  containing  fifteen  chains^  was  stated  in  the  record  of  re- 
covery to  contain  fifteen  acres. 

In  this  replication  also  it  was  averred  that  the  jury  found 
the  defendant  to  be  guilty  of  the  said  trespasses  and  ejectment, 
and  that  judgment  was  given  that  he  should  recover  his  said 
2  t  VOL.  vm. 
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several  terms.  But  in  the  roll  produced  the  entry  was,  that 
the  jury  found  the  defendant  guilty  of  the  said  trespass  and 
ejeclment,  and  that  the  plainiifi"  tiad  judgment  to  recover 
his  "-said  tcrmy 

Cameron^  Q.  C,  objected  to  the  variances.  M.  Eccles. 
contra.  Cases  cited— Sir.  835  ;  1  Ld.  Rayd.  571  ;  13  M.  &. 
W.  668 ;  13  Jurist,  334 ;  7  C.  B.  739. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

We  cannot  give  judgment  that  the  plaintiff  has  verified 
records  pleaded,  when  there  are  so  many  incongruities,  and 
some  of  them  in  regard  to  the  very  premises  said  to  be  re- 
cove  "ed. 

In  the  case  of  Worrali  v.  Bent,  2  Str.  835 ;  Fisher  v. 
Hughes,  2  Str.  908,  and  Morris  v.  Berry,  2  Str.  1680 ;  there 
was  no  question  of  variance  between  a  record  pleaded,  and 
the  record  produced.  The  point  was,  whether  upon  error 
brought  the  judgment  itself  could  not  be  supported — there 
being,  as  it  was  urged,  a  fatal  inconsistency  between  the 
judgment  and  the  preceding  parts  of  the  record,  so  that 
the  p  ainliff  could  not  be  held  to  have  properly  recovered 
what  he  had  declared  for.  The  court,  in  order  to  relieve 
against  such  objections  after  verdict,  endeavoured  by  in- 
genuity of  construction  to  reconcile  what  appeared  repug- 
nant, and  to  shew  how  both  might  stand  together. 

Here  the  question  is  one  of  variance  between  a  record 
pleaded  and  the  one  produced,  the  record  too,  being  pleaded 
fo'  the  purpose  of  producing  an  estoppel,  which  renders  it 
necessary  that  the  alleged  recovery  should  be  shewn 
beyond  all  doubt  to  be  such  as  has  been  pleaded.  No 
authority  that  we  can  find  would  warrant  us  in  disregarding 
all  the  variances  pointed  out  in  this  case  when  the  judgment 
has  been  pleaded  pro  ut  patet  per  recordam. 

The  variances  are  much  greater  in  regard  to  the  judgment 
set  forth  in  the  replication  to  the  4th  and  5th  pleas  than 
the  other,  but  we  consider  that  the  plaintiff  has  failed  in 
regard  to  both.  He  can  hereafter  move  to  amend  his  rep- 
lication, which  is  now  held  to  be  the  proper  course. 

Per  Cur. — Judgment  for  the  plaintiff. 
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Savage  v.  Jarvis,  Sheriff. 

Attachment  for  non-payment  of  money— Liability  of  sheriff  for  an  escape  after 
return  day  of  xcrit—  Case — Damages. 

When  the  sheriff,  upon  an  attachment  to  enforce  payment  of  money,  has  the 
party  in  custody  at  the  return  of  the  writ,  he  must  keep  him  safely  in  custody 
after  the  return  of  the  writ,  and  until  he  is  legally  discharged. 

In  cases  ot  involunlaiy  escapes  where  case  is  brought,  and  it  is  shewn  that  the 
creditor  ha?  in  fact  lost  nothing,  the  jury  need  not  give  substantial  damages; 
but  where  the  sheriff  voluntarily  lets  the  parly  who  is  in  execution  go,  the 
jury  should  be  told  that  it  is  proper  to  give  damaices  to  the  amount  of  the 
debt,  especially  when  it  is  not  so  large  as  to  justify  the  assumption  that  it 
would  not  be  paid  under  the  pressure  of  coercion,  even  though  the  debtor  may 
have  no  visible  property. 

Case  against  sheriff  for  escape. 

The  declaration  charged  that  Stedman  B.  Campbell,  an 
attorney  of  this  court,  having  collected  for  the  plaintiff,  as 
his  attorney,  a  sum  of  money  due  by  one  Hanson,  and  re- 
fusing to  pay  over  the  same,  pursuant  to  an  order  of  this 
court  obtained  for  that  purpose,  the  plaintiff,  on  the  16th 
of  February  1850,  caused  an  attachment  to  issue  against 
the  said  Campbell,  directed  to  the  defendant  as  sheriff,  re- 
turnable on  the  tirst  of  Easter  Term  then  next,  to  answer 
of  and  concerning  such  things  as  in  behalf  of  our  lady  the 
Queen  might  then  and  there  be  objected  against  him  ;  on 
which  writ  was  a  written  memorandum  that  the  same  was 
issued  against  the  said  Campbell  for  not  paying  over  to  the 
plaintiff,  his  attorney  or  agent,  the  sum  of  70/.,  in  pursuance 
of  a  rule  of  this  court  made  in  the  case  of  Savage  v.  Han- 
son ;  and  which  said  writ,  afterwards  and  before  the  deli- 
veiy  thereof  to  the  defendant,  was  endorsed  with  a  direction 
to  the  defendant  from  the  plaintiff's  attorney  to  discharge 
the  said  Campbell  from  custody  under  the  said  writ,  upon 
paying  him  the  said  defendant  70/.,  with  interest  from  the 
date  of  the  said  endorsement,  with  fees  &c. 

The  declaration  then  averred  the  delivery  of  the  attach- 
ment to  the  defendant  ;  that  the  defendant  arrested  Camp- 
bell thereupon,  and  had  him  in  his  custody,  but  that — not 
regarding  his  duty  as  sheriff,  and  intending  to  hinder  and 
delay  the  plaintiff  in  the  recovery  of  the  said  monies — the 
defendant  afterwards,  viz.  on  the  return  day  of  the  said 
writ,  had  not  the  said  Campbell  in  court  to  answer  the 
exigency  of  the  said  writ,  but  voluntarily  suffered  him  to 
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escape — the  said  monies  being  still  wholly  unsatisfied — 
whereby  the  plaintiff  has  been  delayed  &c.,  and  was  likely 
wholly  to  lose  the  said  monies. 
Pleas  : — 1.  Not  guilty. 

2.  That  Campbell  did  not  receive  the  said  debt  due  fiom 
Hanson  to  the  plaintiff. 

The  evidence  given  of  the  escape  at  the  trial  was,  that  a 
witness  saw  Mr.  Campbell  in  the  State  of  New  York  on 
the  16th  of  August  last.  This  action  was  brought  on  the 
19th  of  June. 

It  was  contended  by  the  defendant's  counsel  {S.  Jarvis) 
that  the  sheriff  having  Campbell  ready  to  produce  in  court 
on  the  return  of  the  writ  of  attachment  was  sufficient ;  that 
he  was  only  bound  to  produce  the  body  when  called  for 
by  a  writ  of  habeas  corpus ;  and  that  he  could  not  be  held 
liable  as  for  an  escape  until  he  has  failed  to  do  so,  being 
so  called  upon  ;  that  the  attachment  was  but  mesne  process  ; 
and  that  the  defendant  would  be  entitled  to  a  verdict  on 
shewing  that  he  had  Campbell  in  his  custody  at  the  return 
of  the  writ. 

The  defendant  also  contended  that,  at  any  rate,  he  would 
not  be  liable  for  greater  damages  than  the  plaintiff  should 
appear  to  have  suffered  from  Campbell's  not  being  detained  ; 
and  he  called  witnesses  to  prove  that  Campbell  was  insol- 
vent, that  his  goods  had  been  all  sold,  and  that  there  were 
many  unsatisfied  executions  in  the  sheriff's  office  against 
him. 

The  defendant's  witness,  a  sheriff 's  officer,  further  proved 
that  Campbell  was  arrrested  on  the  attachment,  and  was  in 
Toronto  on  the  day  on  which  it  was  returnable  ;  that  he 
was  in  Toronto  during  the  term,  and  went  away  on  the 
last  day  of  the  term ;  that  he  had  since  returned,  and  that 
the  witness  believed  he  was  unable  at  the  time  of  the 
attachment  to  pay  the  amount.  The  same  witness  swore 
that  he  and  Mr.  Campbell  went  up  to  the  Court  house  on 
the  second  Thursday  in  Term,  but  that  he  the  witness  was 
not  aware  that  the  attachment  was  returned,  or  that  any 
mention  was  made  to  the  court  of  his  being  in  custody. 
'  The  learned  judge  (McLean,  J.)  considered  that  if  the^ 
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attachment  was  to  be  regarded  as  process  in  the  nature  of 
execution,  which  in  some  respects  he  considered  it  was, 
then  the  plaintiff  should  recover  a  verdict  for  the  amount 
of  this  claim. 

At  the  trial  the  jury,  under  the  direction  of  the  court, 
gave  a  verdict  for  the  plaintiff  68/.,  subject  to  the  opinion 
of  the  court  on  certain  points  reserved  at  the  trial. 

S.  Jarvis  obtained  a  rule  for  a  nonsuit,  or  for  a  verdict  to 
be  entered  for  the  defendant,  or  that  the  verdict  be  reduced 
to  nominal  damages  on  exceptions  taken  at  the  trial,  or  for 
a  new  trial  for  misdirection — he  cited  4  M.  &  W.  145 ;  2 
M.  &  Ry.  88  ;  8  B.  &  C.  (S.  C.) ;  3  D.  &  C.  764  ;  1  Sch.  & 
Lef.  169.  J.  Lukin  Robinson  shewed  cause — he  cited  Z 
B.  &  Al.  56  ;  2  Dowl.  N.  S.  18 ;  4  T.  R.  316  ;  2  Arch.  Pr. 
1626,1528;  6  U.  C.  R.  579  ;  13  Jurist,  700. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  case  of  Lewis  v.  Morland,  2  B.  &  Al.  56,  an  action 
of  debt  was  attempted  to  be  supported  against  the  sheriff, 
for  the  escape  of  a  person  in  custody  on  an  attachment  like 
the  present,  though  the  sheriff  had  the  parly  in  custody  at 
and  after  the  return  of  the  writ.  The  plaintiff  sought  to 
fix  the  sheriff  inevitably  with  the  whole  debt,  because  he 
had  let  the  party  go  at  large  between  the  arrest  under  the 
attachment  and  the  return  day.  That  was  attempting  to 
treat  the  attachment  as  an  execution  to  all  intents  and  pur- 
poses, and  in  the  strictest  sense ;  and  the  action  could  only 
be  sustained  by  the  court  holding  that  the  moment  the  sheriff 
took  the  party  under  such  a  writ  he  had  his  body  in  satis- 
faction as  on  a  writ  of  co.  sa.,  as  well  before  the  return  of 
the  writ  as  after.  For  all  that  appears,  that  had  never  been 
contended  for  before  ;  and  it  is  not  contended  for  in  this 
case.  The  court  did  not  assent  to  what  was  there  contend- 
ed for,  but  they  held  that  the  very  form  of  the  writ  (in  that 
respect  unlike  a  ca.  sa.)  decided  the  point  against  the  plain- 
tiff— because  the  command  was  to  have  the  defendant  in 
court  to  answer ;  and  the  court  could  not  be  so  rigid  as  to 
exact  more  than  they  had  commanded ;  and  if  the  sheriff^  had 
arrested  the  party  sooner  than  he  was  bound  to  do,  they 
said  they  could  not  hold  that  he  could  not  therefore  allow 
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him  any  liberty,  but  must  hold  him  in  arda  custodia  before 
the  return  as  well  as  after. 

There  is  nothing  in  that  decision  inconsistent  with  what 
has  been  decided  in  other  cases,  or  with  ihe  position  that 
when  the  sheriff  upon  an  attachment  to  enforce  payment  of 
money  has  the  parly  in  custody  at  the  return  of  the  writ, 
he  must  keep  him  safely  alter  the  return  and  until  he  is 
legally  discharged. 

Upon  mesne  process,  indeed,  if  the  sheriff  lets  the  party 
go  after  the  return  of  the  writ,  he  is  liable  of  course  to  an 
action.  All  that  we  find  in  Lewis  v.  Morland  inconsistent 
with  the  general  current  of  authority  is,  that  the  court  seem 
to  assume  that  upon  attachments  for  non-payment  of  money 
as  well  as  for  other  contempts  of  a  different  nature,  the 
party  must  be  brought  up  by  habeas  corpus^  and  examined 
on  interrogatories  and  committed  if  found  in  contempt;  but 
it  is  every  where  else  said,  as  in  Archbold's  Practice,  1528, 
that  in  the  case  of  an  attachment  for  the  non-payment  of 
money  or  costs,  the  attachment  being  in  the  nature  of  a 
civil  execution,  interrogatories  are  never  filed,  but  the 
party  is  detained  in  custody  until  he  pays  the  money  or  costs; 
and  it  is  quite  notorious  lhat  the  practice  is  such  as  well 
in  this  country  as  in  England.  But  were  it  otherwise,  the 
sheriff  must  still  have  kept  the  party  after  the  return  of  the 
writ  till  interrogatories  could  be  administered  and  the  case 
disposed  of.  He  never  could  be  held  to  have  discharged 
his  duty  by  the  mere  fact  of  shewing  by  oral  evidence  that 
he  had  him  in  court  on  the  first  or  any  other  day  in  term  ; 
and  that  having  done  that,  he  allowed  him  to  go  where  he 
pleased. 

All  the  decisions  of  this  court  on  the  subject  of  attach- 
ments will  be  found,  I  think,  to  be  consistent  in  treating 
attachments  for  non-payment  of  money  as  in  the  nature  of 
civil  executions,  so  far  as  to  entitle  the  party  attached  to 
the  benefit  of  the  limits  ;  but  not  as  being  in  execution  upon 
a  judgment  so  as  to  entitle  the  sheriff  to  poundage,  under 
the  statute  43  Eliz.  ;  or  to  be  discharged  under  our  statute 
which  relates  to  debtors  remaining  for  a  certain  length  of 
time  in  execution  upon  judgments.    In  these  decisions  we 
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have  followed  cases  adjudged  in  the^English  courts  on  pre- 
cisely the  same  grounds.  The  cases  in  6  Price  126,  and  in 
13  Jurist  700,  confirin  the  opinion  that  an  attachment  of 
this  kind  is  in  ihe  nature  of  an  execution. 

There  seems  to  be  no  difficulty  either  on  the  point  that 
the  16th  August,  when  the  attorney  was  seen  at  Lewiston, 
was  after  this  action  was  brought — for  it  was  proved  on  the 
trial,  that  on  the  last  day  of  Easter  Term  the  attorney  was 
allowed  to  go  where  he  pleased.  This  action  is  case,  and 
not  debt ;  and  if  the  attorney  had  returned  into  custody 
after  being  a  short  time  absent,  there  might  be  good  ground 
for  contending  that  substantial  damages  were  not  of  neces- 
sity to  be  given  ;  but  this  was  not  shewn  nor  alleged  ;  the 
plaintiff,  for  all  that  appears,  had  lost  the  satisfaction  which 
the  law  allows  him — that  is,  the  body  of  the  debtor  till  the 
debt  was  paid — and  it  would  be  very  difficult  for  a  jury  to 
conclude  that  a  practising  attorney,  though  he  might  have 
no  goods  of  value,  would  not  find  means  of  paying  a  debt 
of  70/.  rather  than  remain  in  custody  and  lose  the  advantage 
of  his  profession. 

It  is  true,  that  in  debt  the  whole  amount  must  be  reco- 
vered, without  regard  to  the  debtor's  circumstances ;  while 
in  case  the  recovery  may  be  for  less.  But  that  distinction 
can  surely  never  be  allowed  where  the  escape  is  voluntary, 
and  it  is  not  pretended  that  it  was  otherwise  in  this  case  ;  for 
if  that  were  so,  the  sheriff  would  be  at  liberty  to  exercise 
his  own  discretion  and  turn  out  all  his  prisoners,  because 
he  might  choose  to  think  that  the  plaintiff  would  gain  no 
advantage  by  detaining  them.  If  the  sheriff  were  at  liberty 
so  to  act,  there  wrmld  be  no  necessity  for  the  debtor  apply- 
ing to  this  court  with  the  formalities  required  by  our  statutes, 
in  cases  of  insolvency  ;  for  the  sheriff,  if  he  were  indemnified 
as  to  costs,  might  take  on  himself  all  risk  as  to  damages, 
and  put  the  plaintiff,  at  his  pleasure,  to  the  uncertain  issue 
of  a  trial,  upon  the  question  of  solvency. 

In  cases  of  involuntary  escapes — w^here  case  is  brought, 
and  it  is  clearly  shewn  that  the  creditor  has  in  fact  lost 
nothing — we  have  no  doubt  the  jury  need  not  give  substan- 
tial damages;  but  where  the  sheriff"  voluntarily  lets  the  party 
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who  is  in  execution  go,  we  think  the  jury  should  be  told 
that  il  is  proper  to  give  damages  to  the  amount  of  the  debt, 
especially  when  it  is  not  so  large  as  to  justify  the  assumption 
that  it  would  not  be  paid  under  the  pressure  of  coercion, 
even  though  the  debtor  may  have  no  visible  property. 

It  would  seem  most  unreasonable  to  extend  to  voluntary 
escapes  the  principle,  that  as  a  judgment  in  an  action  on 
the  case  for  damages  for  the  sherifl''s  misconduct  would 
not  estop  the  plaintiff  from  proceeding  afterwards  against 
the  debtor,  the  jury  may  therefore  give  nominal  damages, 
because  that  would  sanction  the  sheriff  in  opening  the  prison 
doors,  and  then,  when  the  prisoners  have  gone  beyond  the 
jurisdiction  of  our  laws,  telling  the  creditors  that  they  have 
still  a  remedy  against  their  debtor. 

Per  Cur. — Rule  discharged. 


The  Queen  ex  rel.  Lawrence  v.  Woodruff. 

Townfihip  council  act,  12  Vic.  ck.  81 — quo  warranto — ri^ht  of  relator  to  attack  ih* 

existence  of  council  by  quo  warranto  in  one  proceeding  against  every  member 
of  council  by  name 

It  is  not  permitted  to  private  relator  und(M-  our  act  12  Vic.  ch.  81,  either  to 
attack  by  v/rit  of  summons  in  the  nature  of  a  quo  warranto,  the  Township 
Council  by  name,  upon  grounds  which,  if  sustained,  must  necessarily  lead  to  a 
dissolution  of  the  body,  or  to  attack  the  whole  Council  in  one  proceeding, 
tbrou<ih  the  individual  names  of  every  member  of  it. 

In  this  case  a  writ  of  summons  in  the  nature  of  a  quo  ivar- 
ranto^  was  issued  under  the  statute  12  Vic.  ch.  81,  against 
all  the  five  councillors  for  the  township  of  Niagara,  at  the 
instance  of  a  private  relator,  who  was  a  candidate  at  the 
same  election,  being  the  first  that  was  held  for  the  town- 
ship under  the  statute. 

The  objection  relied  upon  as  making  void  the  election, 
applied  equally  to  all  the  five  defendants,  and  it  was,  that 
the  returning  officer  closed  the  poll  at  the  expiration  of  the 
time  allowed  for  polling  on  the  first  day  of  the  election,  and 
returned  the  five  defendants  as  elected,  refusing  to  adjourn 
the  poll  till  the  following  morning,  although  several  votes 
were  given  within  less  than  half  an  hour  before  the  poll 
was  closed,  and  though  there  were  many  others  remaining 
in  the  township  unpolled. 


THE  QUEEN  EX  REL.  V.  WOODRUFF. 


S37 


The  proceeding  was  carried  on  under  the  statute  before 
Mr.  Justice  Draper  in  vacation,  who  in  giving  judgment 
observed  that  a  consideration  of  the  statute  and  of  the 
probable  inconvenience  of  a  different  course  of  proceeding, 
had  brought  him  to  the  conviction  that  there  couid  not  be  a 
judgment  against  the  defendants  on  the  writ,  but  that  they 
must  be  dismissed  aud  discharged  therefrom,  although  his 
judgment  would  not  involve  any  decision  in  favour  of  the 
right  to  the  ofBce.  And  he  did  accordingly  dismiss  the 
proceeding,  but  without  giving  costs  against  the  relator,  for 
reasons  stated  in  the  note  of  the  judgment  reported  in  page 
119  of  the  printed  cases  in  chambers. 

Mr.  Vankoughnet  moved,  under  the  15.2nd  clause  of  the 
act,  to  reverse  this  decision  ;  contending  that  the  course 
taken  in  dismissing  the  case  was  erroneous.  Eccles 
shewed  cause.  Cases  cited— 2  Burr.  869  ;  10  B.  &  C.  230  ; 
5  A.  &  E.  613;  2  Chamber  Rep.  1 19 ;  2  M.  &  S.  15 ;  4  Q,. 
B.  R.  146. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  learned  counsel,  Mr.  Vankoughnet ^  argued  the  case 
as  if  he  appeared  to  be  under  the  inpression  that  Mr.  Justice 
Draper  determined  against  the  relator  on  the  broad  ground 
that  without  reference  to  the  form  and  nature  of  his  proceed- 
ing, he  could  not  be  permitted  as  a  private  relator  to  call 
in  question  the  right  of  every  member  of  the  corporation  to 
the  office  to  which  they  had  been  elected,  merely  because 
it  might  result  from  his  impeaching  the  right  of  every 
member  of  the  council  that  the  corporation  would  be  in 
fact  dissolved ;  the  grounds  on  which  he  complained  being 
equally  applicable  to  the  case  of  each  one  of  the  members. 
That  was  not  the  opinion  of  the  learned  judge,  as  the 
authorities  which  he  cited  clearly  shew,  for  they  contain 
repeated  opinions  of  the  courts  in  England  that  the  prin- 
ciple now  to  be  considered  is  not  to  be  carried  that 
length. 

What  Mr.  Justice  Draper  held  was,  that  by  the  course 
which  appears  to  be  taken  in  proceedings  by  quo  warranto 
in  England,  it  is  not  permitted  to  a  private  relator  to  question 
the  right  of  all  the  members  of  a  corporation  to  their  office 
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in  one  summons,  making  them  joint  defendants  upon 
grounds  applying  equally  to  all,  when  the  inevitable  effect 
of  a  judgment  against  the  defendants,  though  complained 
of  by  their  individual  names  as  members,  might  be  to  dis- 
solve the  body. 

Mr.  Vankoughnet  maintains  that  the  mere  consequence 
of  dissolving  the  corporation  in  effect  by  the  judgment 
which  this  court  may  find  it  necessary  to  give,  is  not  of 
itself  a  sufficient  reason  for  the  court  refusing  to  entertain 
such  a  proceeding  as  has  been  adopted  in  the  present  in- 
stance, and  that  it  is  competent  to  a  private  relator  to  pursue 
his  remedy  by  joint  proceeding  as  has  been  done  in  this 
case,  with  no  other  restrictions  than  these — namely,  that  he 
cannot  be  permitted  to  attack  the  corporation  in  their  col- 
lective capacity  as  a  corporation,  and  cannot  questioni  in 
any  form  of  proceeding  their  right,  however  elected,  to  exer- 
cise such  a  franchise  as  they  are  assuming  to  exercise,  or 
call  them  to  account  for  any  abuse  of  their  corporate 
powers;  for  that  it  must  be  left  to  the  crown  to  direct  any 
prosecution  upon  such  grounds. 

My  two  brother  Judges,  who  have  both,  it  appears,  had 
occasion  to  act  in  different  stages  of  this  same  proceeding 
against  the  election  of  the  township  councillors  for  Niagara, 
have  brought  themselves,  on  a  careful  examination  of  au- 
thority, to  the  conclusion  that  such  a  proceeding  as  was 
adopted  in  this  case  is  contrary  to  the  principles  which 
govern  the  remedy  by  quo  warranto ;  and  that  being  so,  it 
is  of  no  consequence  to  the  decision  of  this  motion  in  the 
nature  of  an  appeal  from  Mr.  Justice  Draper's  decision, 
what  judgment  I  might  form  in  the  matter.  I  do  not  differ 
in  opinion  from  my  brothers,  but  have  always  considered  that 
the  course  which  happened  to  be  adopted  in  this  case,  of 
joining  all  the  members  of  the  council  in  one  writ,  was  not 
a  proper  proceeding  ;  and  I  still  think  so,  and  would  have 
given  my  reasons  more  at  length,  if  the  time  permitted  ;  but 
the  tenure  of  office  being  only  for  a  year,  which  is  draw- 
ing to  a  close,  it  is  desirable  that  the  opinion  of  the  court 
should  be  made  known  without  delay. 

I  shall  therefore  only  add,  that  to  allow  a  proceeding  of 
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this  kind,  against  the  whole  council  in  fact,  though  not  so 
in  form,  by  including  unnecessarily  in  one  summons  every 
member  of  the  body,  and  in  effect  calling  directly  and  im- 
mediately in  question  the  very  right  of  the  body  to  exist, 
would  lead,  as  it  seems  to  me,  to  inconveniences  which  the 
courts  in  England  are  careful  to  avoid  ;  for  it  is  material  to 
remark,  that  the  statute  9  x4.nne  ch.  20,  sec.  4,  contemplates, 
as  1  think,  the  filingof  a  separate  information  against  any  in- 
dividual member  as  being  the  proceeding  properly  within 
the  power  of  the  party  ;  for  it  provides  that  if  it  shall  ap- 
pear to  the  respective  courts  that  the  several  rights  of 
divers  persons  to  the  offices  or  franchises  may  properly  be 
determined  on  one  information,  it  shall  be  lawful  for  the 
court  to  give  leave  to  exhibit  one  such  information  against 
several  persons,  in  order  to  try  their  respective  rights. 

In  the  case  referred  to,  of  Rex.  v.  The  Corporation  of 
Carmaerthen  (2  Burr.  869,)  after  the  court  had  determined 
that  they  could  not  grant  leave  at  the  instance  of  a  private 
relator  to  file  an  information  against  a  corporate  body,  to  shew 
by  what  right  they  claimed  to  act  as  a  corporation,  the 
counsel,  we  are  told,  made  their  motions  against  the  several 
individuals  to  shew  by  what  authority  they  respectively 
claimed  to  excercise  their  particular  functions,  and  obtained 
the  ordinary  rules  against  them  in  the  usual  form,  which  I 
infer  were  for  several  informations,  which  the  court  might 
afterwards  consolidate  or  not,  as  they  might  find  convenient. 

The  right  of  the  defendants  severally  to  disclaim,  it  is 
said,  would  be  embarrassed  by  allowing  a  joint  proceeding 
in  the  first  instance,  and  as  of  course.  It  is  easy,  I  think,  to 
see  that  to  allow  a  summons  to  go  of  course  under  our 
statute  against  all  the  members  of  a  council,  as  it  would  be 
opposed,  apparently,  to  the  spirit  of  the  act,  w^ould  lead  to 
great  inconveniences,  if  the  general  rule,  which  prevents 
such  a  proceeding  at  the  instance  of  a  private  relator  as 
might  lead  by  one  judgment  to  the  entire  dissolution  of  the 
body,  could  be  evaded  by  merely  attacking  the  whole 
corporation  in  one  proceeding  through  the  individual  names 
of  each  member  of  it. 

The  last  election  for  instance,  instead  of  being 'closed,  as 
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it  is  alleged,  too  soon,  might  have  been  commenced  loo  soon, 
and  held  on  a  day  when  by  law  it  could  not  be  held  ;  and 
in  such  a  case  and  in  others  that  might  be  supposed,  a 
private  relator  miglil  ground  a  proceeding  which  in  truth 
would  directly  strike  at  the  existence  of  the  whole  body 
upon  a  complaint  against  each  individual  member  included 
in  one  summons. 

Instead  of  alleging  that  the  whole  corporation  was 
exercising  the  franchise  without  legal  authority,  he  would 
in  that  case  be  doing  the  same  thing  in  effect  by  alleging 
that  every  member  had  been  illegally  chosen,  and  thus 
calling  for  a  judgment  in  one  case  which  would  inevitably, 
if  he  succeeded,  dissolve  the  body.  He  might  no  doubt 
arrive  at  the  same  end  by  a  separate  proceeding  against 
each,  and  that  the  court  could  not  help  :  but  I  think  it  incon- 
sistent with  the  principles  which  govern  in  these  cases,  that 
he  should  be  allowed  to  do  so  in  one  case,  and  to  ask  for 
a  judgment  which,  if  given,  must  dissolve  the  corpora- 
tion, and  in  the  case  before  us  would  leave  no  means  of 
electing  successors. 

My  brothers,  as  I  understand,  retain  the  opinion  they  had 
already  formed  :  and  the  rule  therefore  must  be  discharged. 

It  is  to  be  remarked  that  iu  this  case  the  defendants  are 
called  on  by  the  summons  jointly  to  shew  cause,  not  by 
any  words  contained  in  it  aiming  to  separate  the  case  of 
one  from-  the  others  in  form  or  in  effect. 

Per  Cur, — Rule  discharged. 


Robinson  v.  Henry  Fetterly  &  Gordon  Fetterly. 

License  pleaded — when  it  must  be  shewn  to  be  under  seal — when  not, 
Semble.  lhat  ihough  a  license  given  by  plaintiff  to  defendant,  not  under  seal,  is 
insufficient  lo  create  an  easenaent — yet  that  it  may  be  sufficient  as  a  license 
to  prevent  the  plaintilf  Irom  recovering  damages  for  the  erection  of  a  dam  as 
a  wrongful  act. 

Case  for  backing  water  on  the  plaintiff's  land,  by  the 
defendants  erecting  a  dam  on  a  small  stream  running 
through  the  plaintiff's  land  to  and  through  the  land  of  the 
defendants. 

Plea — among  others — of  leave  and  license  from  the 
plaintiff;  which  plea  was  traversed. 
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The  question  at  the  trial  was,  whether  a  license  was 
legally  proved.  The  learned  judge  (Macaulay,  C.  J.) 
directed  for  the  plaintiff,  in  case  the  jury  should  find  that 
a  certain  permission  in  writing  to  erect  the  dam  on  the 
land — signed  by  a  number  of  persons,  and  among  others 
by  a  brother  of  the  plaintiff— was  signed  by  the  plaintiff's 
authority ;  with  leave  reserved  to  the  defendant  to  move  to 
have  a  verdict  entered  in  his  favor,  if  ihe  court  should  be 
of  opinion  that  such  license  so  given  was  sufficient  to  sup- 
port the  plea  of  license,  not  being  under  seal. 

Verdict  for  the  plaintiff,  bl. 

The  Solicitor  General  obtained  a  rule  to  have  verdict 
entered  for  him  on  the  plea  of  license,  or  for  new  trial  on 
the  law  and  evidence,  and  for  misdirection. 

No  cause  shewn. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Independently  of  the  question  of  the  effect  of  the  alleged 
license  being  in  writing  but  not  under  seal,  there  was  the 
question  of  fact,  whether  the  license  given  by  the  plaintiff's 
brother,  and  not  by  himself,  was  given  by  his  authority ; 
and  the  jury  found  that  it  was  not.  We  think  that  makes 
an  end  of  the  question,  and  entitles  the  plaintiff  to  enter 
judgment  on  his  verdict ;  because  it  is  very  clear  that  there 
was  no  such  proof  given  as  could  be  said  to  establish  any 
authority  from  the  plaintiff  to  his  brother  to  bind  him  by 
an  assent  given  to  such  an  interference  with  his  property. 

If  we  could  see  that  the  brother  had  this  plaintiff's 
authority  to  manage  his  property,  in  the  same  manner  as  a 
general  agent  commonly  does,  still  that  would  give  no  per- 
mission to  him  as  such  agent  to  allow  of  an  act  being  done 
which  might  in  such  a  case  amount  to  the  very  destruction 
of  the  property.  It  might  as  well  be  argued  that  an  agent 
having  general  instructions  to  take  care  of  a  house,  might 
license  a  person  to  pull  it  down. 

There  can  be  no  fault  found,  we  think,  with  the  verdict 
of  the  jury,  by  which  they  declared  that  the  brother  had  no 
authority  from  the  plaintiff  to  give  such  a  license,  for  no 
express  authority  was  shewn,  and  none  could  be  properly 
implied  from  anything  that  was  proved ;  so  that  the  verdict 
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directly  negatives  the  fact  of  any  such  license  being  given 
by  the  plaintiff;  and  it  is  immaterial  therefore  to  consider 
whether  the  writing  produced,  if  it  had  been  signed  by  the 
plaintiff  himself,  would  have  disabled  him  from  recovering 
in  this  action,  not  being  under  seal. 

If  the  license  in  writing  had  been  given  by  the  plaintiff 
himself,  or  any  one  by  his  express  authority,  my  inclination 
at  present  is,  that  although  it  was  not  under  seal,  and  there- 
fore was  insufficient  to  create  an  easement,  it  would  be 
sufficient  as  a  license  to  prevent  the  plaintiff  from  recover- 
ing damages  for  the  erection  of  the  dam  as  a  wrongful  act , 
and  that  Wood  v.  Leadbitter,  13  M.  &  W.  837,  is  not  an 
authority  to  the  contrary,  because  there  the  party  suing  was 
the  party  licensed  and  was  claiming  damages  as  the  pro- 
prietor of  an  interest  which  could  not  pass  without  deed. 
This  distinction  has  been  maintained  in  many  cases,  and  I 
do  not  see  anything  in  this  or  other  cases  which  clearly  re- 
jects it. 

Draper,  J. — As  to  the  first  part  of  the  rule — the  leave,  as 
I  understand  the  judge's  notes,  was  only  reserved  if  the  jury 
found  that  plaintiff  had  granted  a  license  to  back  water. 
They  have  found  no  such  license — consequently  that  leave 
does  not  take  effect ;  and  the  only  point  for  consideration 
is,  whether  there  should  be  a  new  trial. 

As  to  the  point  of  license  on  the  second  issue,  I  do  not 
think  the  verdict  is  against  evidence  ;  for,  if  the  finding  is 
correct  on  the  issues  denying  the  plaintiff's  right,  posses- 
sion or  property,  then  there  was  no  evidence  of  license. 
The  verdict  of  the  jury  on  not  guilty  is  clearly  sustained — 
there  was  proof  of  overflowing  plaintiff's  land  by  defen- 
dant's dam.  On  the  third  issue — that  plaintiff  was  not 
possessed  of  the  lot — there  was  evidence  proper  to  go  to 
them,  and  sufficient  to  sustain  the  finding.  The  fourth 
plea  put  in  issue — whether  there  was  a  stream  flowing 
through  and  past  the  plaintiff's  lot,  into,  through  and  past 
lot  No.  6, 8th  concession  of  Williamsburg  (defendant's  lot) — 
the  jury,  on  the  evidence,  could  not  find  otherwise  than 
that  there  was  such  a  stream.  It  is  difficult  to  account  for 
a  plea  so  apparently  unfounded,  unless  by  supposing  the 
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pleader  to  have  been  without  any  instructions  as  to  facts, 
and  therefore  to  have  traversed  every  fact  which  he  thought 
might  turn  out  material.  The  fifth  issue  depends  on  the 
same  evidence  as  the  third  ;  and  if  the  third  is  sustained, 
the  other  almost  as  a  matter  of  course  follows  it.  And  the 
same  may  be  said  of  the  sixth  issue  ;  for  the  possession  of 
plaintiff,  as  proved,  was  sufficient  prima  facie  evidence  of 
plaintiff's  seizin  in  fee  ;  add  to  which,  that  the  plea  itself 
is  open  to  the  obvious  objection  that  the  plaintiff's  action 
would  have  been  sustainable,  even  though  he  had  a  less 
estate  than  a  fee  simple  in  his  land. 

The  damages  are  only  5/.,  and  cannot  be  complained 
against  if  the  plaintiff  has  a  right  to  recover.  I  see  no 
ground  for  pretending  there  was  misdirection.  The  defence 
rested  on  an  attempt  to  shew  that  plaintiff  had  constituted 
his  brother  John  his  agent  to  make  any  arrangement  he  saw 
fit  with  defendants,  about  allowing  them  to  dam  back  the 
water  over  his  (plaintiff's)  land  ;  and  then  insisting  that 
plaintiff  was  bound  by  the  act  of  John  in  signing  the  above 
paper.  The  case  of  Sybray  v.  W  hite,  1  M.  &  W.  435,.  was 
principally  relied  upon  to  support  this  view.  And  it  was 
then  insisted  that  the  paper  signed  amounted  to  a  sufficient 
grant  of  license  to  do  and  continue  the  injury  ;  and  Wood 
V.  Lead  bitter,  13  M.  &  W.  838,  was  principally  relied  upon 
as  reviewing  the  former  cases  and  establishing  the  law.  It 
is  contended  that  this  writing  amounts  to  a  license  to  do 
an  act  on  defendant's  own  land,  by  which  a  portion  of 
plaintiffs  land  will  be  overflowed,  and  a  damage  occasioned 
to  him ;  and  that  as  defendants  incurred  an  expense  conse- 
quent on  this  license,  it  is  irrevocable. 

This,  as  regards  the  plaintiff,  must  be  considered  as  an 
easement  over  plaintiff's  land — an  incorporeal  hereditament 
or  inheritance  affecting  land — and  therefore  required  a  deed 
to  create  it.  As  a  permission  or  license  to  erect  a  dam,  it 
is  nothing ;  for  the  defendants  had  a  right  to  erect  a  dam 
on  their  own  land.  Such  erection  prima  facie  lawful  could 
could  only  become  actionable  by  the  consequential  injury 
to  another.  Here  the  consequential  injury  is  to  the  plaintiff's 
land,  and  the  defendants  claim  a  right  to  overflow  his  land. 
Such  a  right  is  an  easement  in  the  land  of  another ;  it  lies 
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therefore  in  grant,  and  there  is  clearly  no  grant — all  is  in 
parol.  On  this  ground,  therefore,  I  think  the  defendants 
must  ultinriately  have  failed  ;  and  that  any  direction  by 
which  the  jury  would  have  been  iiiduced  to  find  that  the 
plaintiff  on  this  evidence  had  parted  with  or  conveyed 
away  this  easennent,  would  have  been  erroneous.  But 
having  negatived  the  giving  any  license,  there  is  no  neces- 
sity to  decide  more  than  that  on  the  evidence  the  verdict  is 
proper,  and  therefore  the  rule  for  new  trial  should  be  dis- 
charged.— See  Liggin  v.  Inge,  7  Bing.  682,  5  M.  &  P.  712  ; 
Mason  v.  Hill,  1  B.  &  Ad.  15  ;  Wood  v.  Manley,  11  A.  & 
El.  34;  Bridges  v.  Blanchard,  1  A.  &  El.  565;  Wood  v. 
Leadbitter,  13  M.  &  W.  538. 

The  statute  12  Vic.  ch  71,  sec.  1,  declares  that  in  the 
construction  of  that  act  "land"  shall  extend  to  messuages, 
lands,  tenements  and  hereditaments,  whether  corporeal  or 
incorporeal ;  and  the  third  section  enacts  "  that  no  partition 
or  exchange,  or  assignment  of  any  freehold  or  leasehold 
land  shall  be  valid  at  law,  unless  the  same  be  made  by 
deed."    Limited  in  operation  from  31st  December  1849. 

The  opinion  of  the  jury,  expressed  at  the  trial,  on  the 
question  whether  plaintiff's  brother  had  authority  to  sign 
for  or  bind  plaintiff  by  the  license  alleged,  renders  it  un- 
necessary, in  the  opinion  of  my  brothers,  to  dispose  of  the 
question  of  law  ;  for  as  plaintiff  did  not  give  the  license  at 
all,  no  question  arises  as  to  the  effect  of  the  paper  signed. 

Burns,  J.,  concurred. 

Per  Cur. — Rule  discharged. 


Doe  DEM.  Atkinson  v.  McLeod. 

Plaintiff  in  ejectment  claiming  as  heir — Will  spoken  of  by  plaintiff^ s  witness — who 
to  prove  it  ?    Paitners— equitable  and  legal  title — Guardian  and  Infant — 
Who  to  sue  in  ejectment. 

The  circumstance  of  its  coming  out  on  the  cross-examination  of  a  witness  of  Jhe 
lessor  of  the  plaintiff  claiminoj  as  heir,  that  his  ancestor  left  a  will,  does  not 
disable  the  plaintiff  from  recovering  as  heir  until  he  produces  or  gives  evidence 
of  the  v^^ill.    It  is  for  the  defendant  to  shew  the  contents  of  the  will. 

Though  a  surviving  partner  may  have  an  equitable  title  in  lands — yet  this  docs 
not  make  a  df^mand  of  possession  necessary  on  the  part  of  the  heir  of  the  de- 
ceased partner  suing  in  ejectment  upon  his  ancestor's  legal  title. 

A  guardian  appoiiited  to  an  infant,  under  our  act  8  Geo.  IV.  ch.  6,  sec.  2,  may 
bring  ejectment  for  the  purpose  of  trying  the  infant's  title.  Semble,  that  an 
ejectment  may  also  be  brought  in  the  name  of  the  infant. 

Ejectment  for  land  in  Colchester. 
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The  action  was  brought  by  the  plaintiff,  as  guardian  of 
Richard  Barron,  an  infant. 

At  the  trial  it  was  proved  that  Robert  Barron,  the  father 
of  the  infant,  died  possessed  of  this  land — a  few  acres  of 
ground,  on  which  a  stable  and  pot-ashery  had  been  erected — 
and  that  the  infant  Richard  Barron  was  his  heir,  and  at  the 
time  of  the  trial  was  about  two  years  of  age  and  that 
under  our  statute  8  Geo.  IV.  ch.  6,  the  lessor  of  the  plain- 
tiff was  appointed  his  guardian  by  the  Surrogate  Court.  A 
witness  examined  on  the  trial  swore  that  Barron  left  a  will, 
but  gave  no  description  of  its  contents. 

The  defendant  moved  for  a  nonsuit—first,  because  the 
will  was  not  produced — second,  because  the  ejectment 
should  have  been  on  a  demise  by  the  infant,  in  whom  the 
legal  estate  was  vested. 

The  Chief  Justice  allowed  the  trial  to  proceed.  Nothing 
would  have  been  said  about  a  will  if  he  had  not  happened 
to  ask  a  question  of  the  witness,  in  answer  to  which  he 
said  that  there  was  a  will,  and  that  he  was  executor.  He 
reserved  leave  to  the  defendant  to  move  for  a  nonsuit  on 
either  ground. 

On  the  defence  evidence  was  given  that  the  decs-ased 
Robert  Barron  was  partner  with  the  defendant  in  business 
carried  on  upon  the  premises  in  question,  and  that  fee  was 
so  up  to  and  at  the  time  of  Barron's  death  ;  but  this  evi- 
dence was  contradicted  by  testimony  on  the  plaintiff's 
part,  tending  to  shew  that  by  an  understanding  between 
themselves,  though  not  published  to  the  world,  they  had 
dissolved  before  that.  This  again  was  strongly  contested 
on  the  other  side,  and  evidence  given  to  disprove  it.  It 
stood  very  doubtful  at  the  conclusion  of  the  case  how  the 
fact  was  ;  and  the  jury  were  directed  to  find  upon  that 
point — and  they  gave  it  as  their  opinion  upon  the  evidence 
that  the  partnership  continued  up  to  the  time  of  Barron's 
death.  Leave  was  thereupon  reserved  to  the  defendant  to 
move  for  a  nonsuit,  on  the  additional  exception  that  the 
premises  having  been  occupied  up  to  the  time  of  Barron's 
death  by  the  defendant  and  him  jointly,  in  carrying  on  a 
partnership  business — although  the  legal  title  was  in  Barron 
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only — yet  that  the  defendant,  the  surviving  partner,  could 
not  be  treated  as  a  trespasser  till  possession  had  been  first 
demanded  of  him. 

Verdict  for  the  plaintiff. 

Becker  obtained  a  rule  to  set  aside  the  verdict  with  costs  ; 
or  to  enter  a  verdict  for  the  defendant ;  or  a  nonsuit  on 
leave  reserved  at  the  trial ;  or  for  a  new  trial  without  costs ; 
or  for  a  stet  processus.  He  cited  8  Geo.  IV.  ch.  6,  sec.  2  ; 
1  U.  C.  R.  120  ;  7  U.  C.  R.  309  ;  Collyer  on  Partnership,  101 ; 
5  Ves.  308 ;  3  Swanston,  489  ;  Hovendon,  418. 

No  cause  shevi^n. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
There  are  three  questions  for  us  to  determine  : 

1.  As  it  did  come  out  on  the  evidence  for  the  plaintiff 
that  there  was  a  will,  was  it  therefore  indispensable  that 
the  plaintiff  should  prove  it  in  order  to  shew  that  it  did  not 
devise  away  these  premises  from  the  heir  ? 

2.  Could  the  guardian  demise  for  the  purpose  of  trying 
title  ? 

3.  Could  the  defendant  be  treated  as  a  trespasser,  with- 
out possession  being  first  demanded  ? 

We  think  that  the  circumstance  of  its  coming  out  on  the 
cross-examination  of  a  witness  of  the  plaintiff"  claiming  as 
heir  that  his  ancestor  left  a  will,  did  not  disable  him  from 
recovering  as  heir  until  he  produced  or  gave  evidence  of 
the  will.  The  defendant  abstained  from  pressing  any  ex- 
amination as  to  the  contents  of  the  will,  and  therefore  it 
did  not  appear  whether  the  will  made  any  disposition  of 
the  real  estate  which  could  interfere  with  the  right  of  the 
heir.  If  it  did,  it  lay  upon  the  defendant  to  shew  it ;  for 
the  title  of  the  heir  is  favored  in  law,  and  is  not  to  be  de- 
feated by  mere  surmises.  He  may  have  known  nothing  of 
the  will,  in  many  cases. 

With  respect  to  the  partnership,  I  cannot  say  that  the 
proof  of  it  was  satisfactory  by  any  means.  There  is  no 
doubt  that  Barron  and  McLeod  had  been  partners — and,  for 
all  that  was  known  to  the  public,  they  continued  to  be  so 
up  to  the  time  of  Barron's  death  ;  but  for  private  reasons 
they  seem  to  ha-ve  desired  to  place  themselves  in  a  situa- 


DOE  DEM.  ATKINSON  V.  m'lEOD. 


347 


tion  to  deny  the  partnership.  That  was  not  long  before 
Barron's  death. 

Whenever  persons  do  so  act,  my  inclination  would  be  to 
prevent  a  party  who  has  set  up  a  particular  state  of  facts 
from  gaining  any  advantage  to  himself,  or  throwing  any 
impediment  in  the  way  of  others,  by  trying  to  establish 
afterwards  that  the  truth  was  different  from  what  he  had 
pretended.    There  seemed  to  be  something  not  very  res- 
pectable in  the  position  of  these  parties,  with  respect  to 
their  business,  about  the  time  of  Barron's  death ;  and  no 
one  could  be  satisfied  upon  the  evidence  in  what  relation 
they  did  stand  to  each  other.    But  the  jury  have  determined 
that  they  were  partners  at  the  time  of  Barron's  death  ;  and, 
considering  the  nature  of  the  evidence,  vvc  should  look 
upon  the  verdict  as  conclusive  upon  that  point.    Still,  we 
now  think,  as  I  did  at  the  trial,  that  however  equitable  it 
appears  that  under  such  circumstances  the  heir  of  the  de- 
ceased partner  should  not  be  allowed  to  bring  ejectment 
against  the  surviving  partner  without  first  demanding  pos- 
session, yet  tiiat  arises  from  considerations  which  it  lies 
with  a  court  of  equity,  rather  than  a  eoort  of  law,  to  enter- 
tain.   Barron  was  sole  seized  of  the  legal  estate  in  ques- 
tion— all  that  was  shewn  was,  that  upon  it  there  stood  a  pot- 
ashery  that  had  been  used  in  carrying  on  the  partnership 
business  of  himself  and  McLeod,  and  which  we  may  now 
take  it  was  so  used  up  to  the  time  of  his  death.  The 
principal  place  of  their  business — that  is,  their  shop,  house, 
&c.,  stood  on  other  property.    It  was  not  shewn  on  what 
arrangement  between  the  two  this  piece  of  land  was  occu- 
pied, nor  whether  it  had  been  purchased  with  joint  funds  or 
not.    At  any  rate,  we  can  look  only  at  the  legal  title.    If  it 
had  been  in  fact  partnership  property  by  any  understanding 
between  them,  though  the  legal  title  had  been  taken  in 
Barron's  name,  then  it  is  clear  that  in  view  of  a  court  of 
equity,  it  would  be  a  partnership  property,  and  would  be 
treated  in  effect  as  personal  property  as  to  the  payment  of 
partnership  debts  and  the  adjustment  of  partnership  rights. 
But  this  court  must  view  it  only  according  to  the  legal  title, 
and  we  find  no  ground  for  holding  that  the  heir  is  to  be  em- 
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barrassed  in  gaining  possession  by  any  regard  to  these 
equitable  titles.  The  surviving  partner  never  had  any  legal 
interest  in  the  property.  His  occupation  therefore  could 
never  have  been  any  more  than  a  tenancy  at  will,  which 
ceased  upon  the  death  of  the  ancestor,  for  he  stands  in  no 
particular  relation  to  the  surviving  partner. 

The  other  question  is,  whether  ejectment  can  be  sustained 
on  a  demise  by  a  guardian  appointed  under  our  statute  8 
Geo.  IV.  ch.  6,  sec.  2,  or  whether  the  ejectment  should  be 
in  the  name  of  the  infant.  We  had  this  point  before  us  in 
the  case  of  Doe  dem.  Marianne  v.  Alexander,  1  U.  C  Rep. 
120,  but  there  had  been  no  guardian  appointed  in  that  case, 
as  the  guardian  in  this  case  was,  under  our  statute  8  Geo. 
IV.  ch.  6. 

From  my  recollection  of  what  was  held  in  that  case,  it 
was  my  impression  at  the  trial,  that  ejectment  could  be 
sustained  as  on  a  lease  by  a  guardian  appointed  under  our 
statute,  and  especially  where  the  infant  is  under  fourteen 
years  of  age,  and  that  it  might  be  brought  also  in  the  name  of 
the  infant ;  that  either  might  be  allowed  to  demise  for  the 
purpose  of  trying  the  infant's  title  in  ejectment.  The  law, 
I  think,  is  so. 

Mr.  Adams  in  his  treatise  on  ejectment  says,  that  a  guar- 
dian in  soceage,  or  a  testamentary  guardian  appointed  un- 
der the  statute  12  Car.  II.  ch.  24,  sec.  8,  may  maintain 
ejectment,  but  that  a  guardian  for  nurture  (or  natural  guar- 
dian) cannot ;  for  that  he  cannot  make  leases  for  years,  either 
in  his  own  name,  or  in  the  name  of  the  infant,  because  he 
has  only  the  care  of  the  person  and  education  of  the  infant, 
and  has  nothing  to  do  ivith  the  lands  merely  in  virtue  of  his 
office.''— S  Co.  37;  3  Burr  1806. 

This  cannot  be  said  of  the  guardian  appointed  under  our 
statute  8  Geo.  IV.  chap.  6  ;  because  that  statute  expressly 
provides  that  such  guardians  are  to  have  the  care  of  the 
persons  of  the  infants,  and  the  charge  of  their  estates^  till 
they  attain  the  age  of  twenty-one  years ;  and  the  provision 
is,  that  the  guardian  shall,  during  his  guardianship,  have 
authority  to  act  for  and  on  behalf  of  his  w^ard,  and  to  ap- 
pear and  prosecute  or  defend  any  action  in  his  or  her  name, 
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and  shall  have  the  charge  and  management  of  his  or  her 
estate^  real  and  personal. 

There  are  many  actions  which  it  would  be  absurd  and 
repugnant  to  the  nature  of  the  action  to  bring  in  any 
other  name  than  that  of  the  infant ;  and,  of  course,  actions 
brought  against  the  infant  must  be  defended  in  his  name. 
This  accounts  for  the  words  in  this  clause  as  to  prosecut- 
ing or  defending  in  the  infant's  name — which  reasonably 
mean,  I  think,  only  "  where  that  may  be  necessary."  They 
do  not  interfere  with  the  legal  effect  of  the  other  words, 
which  give  to  the  guardian  the  care  and  management  of 
the  estate,  and  which  entitle  him  by  consequence  to  the 
possession,  and  to  an  action  where  it  may  be  necessary  for 
gaining  possession. 

I  am  disposed  to  think  that  the  infant  might  in  this  case 
have  brought  ejectment,  which  would  seem  however  the 
more  doubtful  question  of  the  two,  though  in  Zouch  v.  Par- 
sons, 2  Burr,  1806,  it  was  said  to  have  been  long  deter- 
mined that  an  infant  may  make  a  demise  for  the  purpose  of 
trying  title. 

Mr.  Adams  considers  it  clear  ths^t  in  some  cases,  either 
the  guardian  or  the  infant  may  demise  for  the  purpose  of  an 
ejectment,  though  it  may  seem  inconsistent  that  both  should 
have  authority  to  demise  at  the  same  time.  In  our  opinion 
there  is  nothing  in  any  of  the  grounds  taken  which  should 
prevent  the  plaintiff  from  having  the  benefit  of  his  verdict. 

Per  Cur. — Rule  discharged. 


In  re  W.  S.  Conger  aaed  Peterboro'  Municipal  Council. 

Quashing  by-law  of  municipal  council  for  the  appropriation  of  money  for  roads  

Entitling  of  rule  nisi. 

Held  per  C«r.~That  the  by-law  passed  by  the  Peterboro'  Municipal  Council, 
under  the  provisions  of  our  act  12  Vic.  ch.  81,  sec.  41,  11th  and  16th  heads, 
appropriating  600Z.  from  the  county  funds  of  the  County  of  Peterboro'  to  be 
expended  on  certain  roads  within  the  said  county  in  such  manner  as  may  be 
deemed  most  proper  by  the  commissioners  appointed  for  that  purpose,  &c.,  is 
illegal,  as  excerdmg  the  authority  given  to  the  council,  and  that  the  rule  nisi 
for  quashing  it  must  be  made  absolute. 

The  entitling  of  the  rule  to  quash  the  by-law  of  a  municipal  council  need  not 
be  The  Queen  v.  The  Council,  but  as  in  the  matter  of  A.  B.  and  the  Council.'' 

In  this  case  a  rule  nisi  was  obtained  by  CameroUy  Q.  C, 
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to  quash  a  by-law  of  the  Municipal  Council  of  Peterboro% 
passed  on  the  22nd  of  June  1850,  entitled  a  by-law  to  ap- 
propriate the  sum  of  600/.  from  the  funds  of  the  County  of 
Peterboro'  for  road  purposes,  and  to  provide  for  the  distri- 
bution and  expenditure  of  the  same,  on  the  ground  that 
such  a  by-law  was  illegal,  and  beyond  the  jurisdiction  of 
the  county  council  to  pass.  The  rule  was  moved  with 
costs. 

The  by-law  enacted — 1st,  that  600/.  he  appropriated  from 
the  county  funds  of  the  County  ofPeterhoro\  to  he  expended 
on  certain  roads  ivithin  the  said  county^  in  such  manne)'  as 
may  he  deemed  most  proper  hy  the  commissioners  appointed 
for  that  purpose. 

2nd.  That  the  said  600Z.  be  distributed  among  the  differ- 
ent municipalities  of  the  said  county  in  proportion  to  the 
amount  the  said  municipalities  may  have  contributed  from 
the  county  funds  from  all  sources,  during  the  last  year. 

3rd.  That  the  township  coupcillors  of  the  different  muni- 
cipalities, and  the  town  councillors  of  the  town  of  Peter- 
borough, be  appointed  commissioners  for  the  expenditure 
of  whatever  money  may  be  appropriated  to  their  respective 
municipalities  agreeably  to  the  wishes  of  a  majority  of  the 
said  commissioners,  and  to  report  to  the  next  meeting  of 
the  council  that  may  be  held  after  the  expenditure  of  the 
said  monies,  how  they  have  been  disposed  of. 

4th.  That  the  county  clerk  be  directed  forthwith  to  make 
the  apportionment  required  by  this  by-law,  and  to  furnish 
a  copy  to  the  county  treasurer,  and  to  notify  to  the  town 
reeves  of  the  different  municipalities  the  amount  appor- 
tioned to  their  different  municipalities  as  soon  as  made. 

5th.  That  the  county  treasurer  be  authorized  to  pay  to 
the  order  of  the  commissioners,  or  a  majority  of  them,  the 
whole  or  any  part  of  the  monies  thereby  authorized  to  be 
appropriated  agreeably  to  the  apportionment  forwarded  to 
him  by  the  county  clerk. 

The  by-law  was  duly  certified  according  to  the  act ;  and 
an  affidavit  was  made  by  one  Wallis,  "  that  the  applicant 
during  all  the  year  1850  hath  been,  and  that  he  now  is,  a 
resident  of  and  within  the  limits  and  boundaries  of  the 
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town  of  Peterboro,  a  corporation  within  the  said  county  of 
Peterboro'.'' 

The  applicant,  Mr.  Conger,  in  his  affidavit  identifying 
the  copy  of  the  by-law  as  the  one  received  from  the  clerk  of 
the  council,  swore  also  that  he  was  a  resident  of  the  county 
of  Peterboro'. 

D,  B.  Read  shewed  cause.  Authorities  referred  to :  12 
Vic.  cii.  81;  1  Burr.  239;  Willcock  88  ;  Carth.  119  ;  Temp. 
Hard.  285  ;  3, P.  &  D.  282  ;  8  Q.  B.  926  ;  10  A.  &  E.  386. 

RoEiNSON,  C.  J.,  delivered  the  judgment  of  the  court. 

With  respect  to  the  preliminary  objections  taken  by  the 
.counsel  for  the  Peterboro'  County  Council  in  shewing  cause 
against  this  rule,  we  think  the  affidavits  of  Mr.  Wallace 
and  Mr.  Conger  sufficiently  describe  Mr.  Conger  as  a  resi- 
;dent  of  the  county  of  Peterboro,'  and  entitle  him  to  make 
this  application  under  the  I55lh  clause  of  the  act. 

As  to  the  entitling  of  the  rule,  it  is  objected  that  it 
should  have  been  entitled  The  Queen  v.  the  Municipal 
Council,  &c.  Rules  to  quash  orders  of  the  justices  in 
sessions  are  usually  so  entitled ;  and  that  style  is  used  in 
proceedings  upon  prerogative  writs.  In  England,  when 
the -orders  or  resolutions  of  municipal  bodies  are  brought 
before  the  courts,  it  is  by  certiorari^  and  the  proceedings  are 
entitled  "  The  Queen  against  The  Council,"  &c.  But  I  see 
no  reason  that  should  make  it  proper  in  this  case.  The  by- 
law is  not  like  an  order  made  in  a  court  of  justice."  It  is 
a  legislative  act,  in  regard  to  which  the  Crown  does  not 
intervene  by  any  of  its  officers,  and  over  v/hich  the  legis- 
lature have,  by  an  express  enactment,  given  control  to  the 
superior  common  law  court  without  the  formality  of  any 
writ ;  and  we  think  the  rule  is  not  improperly  entitled  "  In 
the  matter  of  William  Seymour  Conger  and  the  Municipal 
Council  of  the  county  of  Peterboro'. 

The  objections  urged  against  the  by-law  are  next  to  be 
C(Misidered.  The  legislature  has  committed  extensive 
powers  to  these  municipal  bodies,  and  has  endeavored  to 
define  their  powers  so  as  to  exclude,  if  possible,  any  doubts 
as  to  what  they  may  legally  do.  They  have  in  the  same 
general  law  thrown  the  duty  upon  us  to  take  care  that  the 
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councils  do  not  in  the  execution  of  these  powers  go  beyond 
their  limits  as  prescibed  by  law.  I  am  persuaded  that  it 
would  be  attended  with  great  public  inconvenience  if  in 
exercising  this  control  we  were  to  look  in  a  captious  spirit 
at  the  by-laws  of  the  several  municipal  bodies,  and  were  to 
require  that  everything  necessary  to  establish  their  validity 
should  appear  upon  the  face  of  them. 

The  case  of  The  Queen  v.  Gayer  (1  Burr.  245),  will  shew 
how  orders  of  justices  are  treated  in  this  respect  when 
brought  before  the  courts  in  England ;  and  we  may  assume 
that  a  less  liberal  construction  is  not  to  be  given  to  the  by- 
laws of  the  municipal  bodies.  The  cases  of  The  Queen  v. 
The  Town  Council  of  Lichfield  (4  Q.  B.  R.  893),  and  The 
Queen  v.  The  Town  Council  of  Warwick  (8  Q.  B.  R.  926)^ 
on  the  other  hand,  will  shew  that  the  courts  are  strict  in 
exacting  from  these  corporate  bodies  a  conformity  to  the 
law ;  and  it  is  necessary  for  the  protection  of  those  whose 
interests  may  be  affected  by  their  acts  that  such  a  control 
should  be  vested  somewhere,  and  should  be  so  exercised 
as  to  make  it  effectual  for  keeping  them  within  the  bounds 
of  their  charter,  and  within  the  reasonable  principles  estab- 
lished by  the  common  law  in  some  particulars  on  which 
the  statute  law  is  silent. 

The  complaint  against  the  by-law  now  before  us  is,  that 
it  appropriates  a  large  sum  of  money,  600Z.,  in  a  manner 
not  warranted  by  the  statute  12  Vic.  ch.  81,  or  by  any  other 
authority  ;  and  we  are  of  opinion  that  this  is  so,  and  that 
the  by-law  is  illegal. 

It  is  not  necessary  to  look  out  of  the  statute  just  referred 
to.  The  amending  act  passed  in  the  last  session,  13  &  14 
Vic.  ch.  64,  contains  nothing  that  I  perceive  applies  to  the 
question.  The  clauses  of  the  former  act  which  seem  mate- 
rial to  be  referred  to  are  the  32nd,  37th,  38th,  S9th  and 
41st,  in  the  11th  and  16th  heads,  clauses  155  and  175; 
and  indeed  some  of  these  have  rather  an  apparent  than  real 
bearing  on  the  question. 

The  41st  sec,  11th  and  16th  heads,  bear  most  directly 
upon  it.  The  purposes  for  which  the  Council  may  pass 
by-laws  are  enumerated  in  the  41st  sec. ;  and  neither  in 
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that  clause  nor  anywhere  else  in  the  act  is  authority  given 
to  the  Council  to  make  grants  of  money  to  townships  "  to 
be  expended  on  certain  roads  within  the  county"  (which, 
being  nowhere  defined,  means  any  roads),  "  in  such  manner 
as  the  township  and  to7X)n  councillors  may  think  proper." 

The  objections  to  the  by-law  are,  that  it  appropriates 
county  funds  to  what  may  be  purely  township  roads— I 
mean  roads  wholly  internal,  which  is  opposed  to  the  whole 
intention  and  spirit  of  the  act — and  that  it  delegates  to 
others  as  commissioners,  the  discretion  to  select  the  particu- 
lar roads  to  be  improved,  and  to  expend  the  money  upon 
them ;  whereas  the  statute  gives  to  each  County  Council 
only  the  power  to  make  or  improve  county  roads  of  a  more 
general  character,  or  by  a  specific  measure  to  aid  by  loan 
or  otherwise  some  road  or  bridge  in  a  township  which  such 
County  Council  "  may  think  of  sufficientjmportance,  with 
a  view  to  the  general  interest  of  the  county,  to  afford  such 
assistance  to  it." 

This  is  no  measure  of  that  kind,  but  is  a  measure  placing 
unreservedly  at  the  disposal  of  the  local  councils  a  large 
sum  of  money  for  them  to  expend  on  roads  as  they  like.  Not 
one  of  those  roads  may  be  other  than  purely  internal  town- 
ship roads;  and  this  by-law  so  completely  deprives  the 
County  Council  of  all  the  discretion  and  control  which  the 
provincial  statute  intends  they  should  exercise,  that  it  re- 
quires only  a  report  to  be  made  by  the  local  councils  of 
what  has  become  of  the  money  at  the  next  meeting  after 
they  shall  have  expended  it  all. 

If  we  could  see  on  the  face  of  the  by-law  or  on  the  act 
that  this  600Z.  is  or  could  be  money  which  the  county  coun- 
cil could  legally  so  appropriate,  then  we  might  be  asked; 
to  support  its  validity  by  making  every  reasonable  intend- 
ment in  its  favor ;  but  we  find  no  ground  for  holding  tha^i 
the  County  Council  could  have  funds  derived  from  any 
source  which  they  could  properly  grant  as  they  have  done.. 

In  the  by-law  the  money  so  voted  is  called  money  fron:! 
the  county  funds."  We  find  no  authority  for  saying  that 
they  could  have  had  any  county  funds  of  whicb  they  could 
legally  make  such  a  disposition. 

2  y  VOL.  viir. 
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It  was  suggested  in  the  argument  that  it  may  have  been, 
or  rather  I  believe  it  was  stated  that  it  was  a  balance  re- 
maining in  the  hands  of  the  district  council  of  the  proceeds 
of  the  wild  land  assessment  act ;  and  the  council  might 
think  it  not  wrong,  morally  speaking — but,  on  the  contrary, 
fair  and  reasonable — to  distribute  it  ratably  among  the  town- 
ships to  be  expended  without  their  own  intervention  in  local 
improvements ;  but  it  cannot  be  denied  that  the  statute 
gives  them  no  such  power. 

If  the  legislature  had  considered  it  just  to  direct  any 
balance  of  district  funds  which  might  be  in  hand  at  the 
commencement  of  the  new  system  to  be  handed  over  to  the 
local  councils,  then  the  matter  would  have  stood  on  a  dif- 
ferent ground.  But  the  statute  not  only  contains  no  such 
provision,  but  it  ties  up  the  county  councils  to  other  modes 
of  applying  their  funds,  which  are  wholly  inconsistent  with 
such  a  distribution. 

There  was  no  doubt  nothing  done  wrong  intentionally. 
The  by-law,  on  the  contrary,  is  conceived  in  a  liberal  spirit ; 
but  it  is  opposed  to  the  statute,  and  we  cannot  do  otherwise 
than  quash  it. 

Per  Cur, — Rule  absolute  to  quash  by-law. 


Lyman  et  al  v.  The  Bank  of  Upper  Canada. 

Liabiliiy  of  owner  of  chartered  boat  for  supplies. 

The  mere  owner  of  a  chartered  hoat  is  not  liable  for  supplies  furnished  to  the 
person  chartering,  or  at  the  request  of  his  agents,  unless  it  can  be  proved  that 
he  is  so  liable  by  express  agreement  between  himself  and  the  charterer. 

The  Bank  of  Upper  Canada  being  incapacitated  by  our  statute  6  Vic.  ch.  27,  sec. 

19,  (see  McDonald  et  al  v.  Bank  of  U.  C,  7U.  C.  R.  252,)  from  holding  ships,  either 
in  absolute  property,  or  as  mortgagees,  it  follows  as  a  consequence  that  no 
implied  assumpsit  can  arise  against  them  as  ship  owners. 

It  will  also  follow,  that  no  express  promise  on  the  part  of  the  Bank  can  be  bind- 
ing, as  the  directors  cannot  under  the  corporate  seal,  or  otherwise,  bind  the 
funds  of  the  bank  by  any  contract  not  embraced  in  their  charter. 

Assumpsit  on  the  common  counts  for  goods  sold  and  de- 
livered— money  paid — money  lent — money  received,  and 
on  an  account  stated. 

Plea — Non-assumpsit. 

The  plaintilfs  claimed  for  the  value  of  paints,  oils  and 


LYMAN  ET  AL.  V.  THE  BANK  OF  UPPER  CANADA.  355 

Other  supplies  furnished  by  them,  upon  the  request,  as  they 
alleged,  of  the  defendants,  for  six  steam  vessels,  navigating 
Lake  Ontario. 

The  Bank  had  in  fact  possession  of  the  boats  in  question 
from  November  1848,  to  March  1849,  when  they  chartered 
them  to  Mr.  Bethune  till  the  1st  of  December  1849,  for 
11,000Z. 

To  secure  themselves  in  the  receipt  of  this  large  sum, 
they  stipulated  by  the  charter  party,  that  Mr.  Bethune  should 
pay  throughout  the  season,  weekly  into  the  Bank  the  earn- 
ings of  the  several  boats,  out  of  which  he  was  to  be  allowed 
to  check  on  the  Bank  for  the  current  expenses  of  the  boats. 
One  Holland  was  Mr.  Bethune's  agent — not  in  any  manner 
an  agent  of  the  Bank,  or  employed  by  them,  and  he  seems 
to  have  stated  to  the  plaintiffs  and  others  who  furnished 
supplies  for  the  same  that  the  Bank  would  pay  their  ac- 
counts, which  it  appears  they  did  so  far  as  their  receipts 
enabled  them.  On  these  alleged  assurances  of  Holland, 
which  the  plaintiffs  attempted  to  prove,  they  relied  for 
making  the  Bank  liable  in  this  action  of  assumpsit  for  arti- 
cles furnished  for  the  use  of  the  boats  after  they  had  been 
chartered  by  Bethune,  and  were  being  navigated  for  his 
benefit.  They  relied  also  on  the  fact  of  the  Bank  having 
paid  for  various  supplies  furnished  for  the  boats  before  the 
charter  party,  and  while  they  were  in  the  possession  of  the 
Bank. 

It  was  objected  at  the  trial  that  the  plaintiffs  could  not 
recover  in  this  action,  on  the  grounds — 1st,  that  the  defen- 
dants were  legally  incapable  of  being  owners  of  these 
steamers  at  the  time,  and  could  therefore  not  have  become 
liable  upon  implied  assumpsit  as  derived  from  that  relation. 

2nd.  That  if  they  could  have  bound  themselves  by  express 
contract  in  a  transaction  of  this  kind,  it  could  only  have 
been  by  agreement  under  their  corporate  seal. 

3rd.  That  if  they  had  entered  into  an  express  contract 
under  their  corporate  seal  to  pay  for  supplies  furnished  to 
the  steamers  in  question,  their  contract  would  have  been 
void.    Verdict  for  the  plaintiff,  108/.  14s.  6d. 

Vankoughnet  obtained  a  rule  for  a  nonsuit  on  the  leave 
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reserved;  or  for  a  new  trial  on  the  law  and  evidence,  and 
for  misdirection,  and  on  affidavits  filed.  Cameron^  Q-  C.^ 
shewed  cause.  Cases  cited— 18  L.  Jl.  Q.  B.  49  ;  282 
Exch. :  3  Exch.  220 ;  6  A.  &  E.  829-46  ;  6  M.  &  W.  815 ; 
4  M.  &  Gr.  860 ;  5  M.  &  Gr.  141  ;  8  Q.  B.  R.  810,  326 ; 
4  C.  &  P.  Ill ;  1  A.  &  E.  526 ;  2  Exch.  711. 

Robinson,  C.  J. — From  the  nature  of  the  transaction, 
undoubtedly  it  was  Mr.  Bethune  and  not  the  Bank  who 
should  pay  for  the  siipplies  to  the  boats  for  the  season  during 
which  Bethune  chartered  them.  There  is  no  pretence  for 
imagining  that  Mr.  Bethune  was  to  receive  the  profits  of 
the  boats,  and  leave  the  Bank  to  pay  the  expenses.  If  such 
a  transaction  had  occurred  between  individuals  where  no 
questions  could  arise  as  to  the  competency  of  either  of  the 
parties  to  engage  in  that  kind  of  business,  the  point  would 
be  clear,  that  nothing  could  render  the  mere  owners  of  the 
chartered  boats  liable  for  supplies  furnished  to  the  person 
chartering,  or  at  the  request  of  his  agents,  unless  there 
was  satisfactory  evidence  that  it  was  the  owner  who  by 
express  agreement  between  the  two  was  to  be  liable.  The 
charterer  is  the  owner  for  the  time,  and  subject  to  the  liabil- 
ities of  owner ;  and  it  would  be  no  more  reasonable  to  hold 
the  owner  liable  for  goods  furnished  under  such  circum- 
stances, than  it  would  be  to  hold  a  landlord  bound  to  pay 
for  goods  ordered  by  a  tenant  while  he  lived  in  his  house. 

Upon  the  evidence  given  in  this  case  by  Mr.  Ridout  and 
Mr.  Holland,  I  consider  that  if  the  same  transaction  had 
occurred  between  individuals,  the  jury  should  have  held 
the  charterer  onl^  liable — that  is  Mr.  Bethurie,  whose  agent 
Mr.  Holland  was.  Mr.  Holland  expressly  swears  that  what 
he  told  the  parties  was,  that  the  money  would  be  got  from 
the  bank  to  pay  them.  That  was  quite  consistent  with  the 
very  arrangement  expressed  in  the  charter  party,  for  all  the 
receipts  were  to  go  into  the  Bank.  Mr.  Bethune,  through 
his  agent  Holland,  was  to  be  allowed  to  draw  from  these 
receipts  enough  to  pay  the  current  expenses.  If  in  conse- 
quence of  this,  which  was  nothing  but  a  condition  for  the 
security  of  the  Bank,  Mr.  Holland  took  upon  himself  to 
asssure  merchants  and  others  that  the  Bank  would  pay  for 
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whatever  was  got  for  the  boats  by  Mr.  Bethune  or  his  ser- 
vants,  without  reference  to  these  receipts,  and  out  of  their 
own  monies,  he  stated  what  it  appears  from  the  other 
evidence,  and  indeed  from  his  own,  he  had  no  right  to  state. 
His  errors  or  unauthorized  statements  could  bind  no  one 
but  his  employer,  admitting  for  the  present,  that  they  would 
to  every  extent  bind  him.  It  is  very  possible  that  the  plain- 
tiffs, when  Holland  told  them  that  the  Bank  would  pay  for 
what  they  were  furnishing,  might  have  inferred  from  what 
was  said  by  him,  that  the  Bank  were  legally  liable  for  all 
supplies ;  and  so  also  because  they  knew  that  the  Bank  in 
the  previous  winter  before  they  chartered  the  boats  had 
paid  for  supplies  furnished  them,  they  might  have  ventured 
to  infer  that  they  were  liable  to  pay  for  supplies  furnished 
to  Mr.  Bethune  in  the  same  manner  as  if  they  had  not 
chartered  their  boats ;  but  they  had  no  right  to  settle  these 
things  in  their  own  minds  and  hold  that  parties  once  liable 
in  respect  of  the  steamers  must  aKvays  continue  to  be  lia- 
ble, even  though  they  had  parted  with  the  possession,  man- 
agement and  profits  of  the  steamers,  which  were  then 
openly  navigated  and  employed  by  Mr.  Bethune.  It  would 
be  as  reasonable  to  contend  that  a  teamster  who  has  owned 
a  pair  of  horses,  and  while  owner  paid  for  their  keep,  must 
be  held  liable  for  what  is  furnished  to  them  afterwards 
while  they  are  in  the  possession  and  service  of  his  vendee, 
merely  because  the  party  furnishing  the  keep  for  them  had 
ventured  to  conclude  that  the  vendee  was  only  his  agent. 

The  distinct  liabilities  of  the  charterer  of  a  vessel  and 
of  the  owner,  under  the  circumstance  of  each  case,  are 
plainly  stated  in  all  the  works  on  shipping(a). 

We  think  we  should  have  been  obliged  to  grant  a  new 
trial  on  the  evidence  in  this  case,  independently  of  the  legal 
exceptions  depending  on  the  Bank  charter  and  on  the  law 
applicable  to  corporations  generally.  But,  since  these  ex- 
ceptions were  taken  at  the  trial  as  grounds  of  nonsuit,  and 
the  points  were  reserved,  we  must  dispose  of  them.  And 
we  consider  them  to  be  points  really  too  plain  for  argument. 


(a)   Abbott  on  Shipping,  34,  220  et  seq. 


358  queen's  bench,  Hilary  term,  15  vic. 

In  the  case  of  McDonell  and  others  v.  The  Bank  of  Upper 
Canada  (7  U.  C.  R.  252),  we  determined  that  the  Bank 
(the  present  defendants)  were  incapacitated  by  our  statute 
6  Vic.  ch.  27,  sec.  19,  from  holding  ships  either  in  absolute 
property  or  as  mortgagees  ;  and  it  must  follow  as  a  conse- 
quence of  that  judgment  that  no  implied  assumpsit  can 
arise  against  them  as  shipowners.  They  cannot  be  subject 
by  legal  implication  to  the  burthens  of  property  of  this  de- 
scription, if  they  cannot  legally  hold  it.  And  there  is  no 
hardship  upon  others  in  Iheir  being  held  not  chargeable  as 
conductors  of  a  business  wholly  out  of  the  scope  of  their 
charter — no  hardship,  at  least,  which  does  not  spring  from  a 
due  regard  to  public  policy  and  to  the  necessity  of  protect- 
ing others  whose  interests  are  dependent  on  the  corporation 
confining  themselves  within  the  limits  of  their  charter. 

The  legislature  incorporated  the  Bank  with  particular 
powers  and  privileges  necessary  for  carrying  on  a  certain 
description  of  business,  quite  distinct  from  the  business  of 
shipowners,  and  those  who  deal  with  themx,  may  know,  and 
are  bound  at  their  peril  to  take  notice,  what  it  is  that  their 
charter  enables  them  to  do ;  otherwise  all  the  funds  which 
have  been  contributed  by  a  body  of  shareholders  for  one  pur- 
pose, might  be  squandered  in  an  application  to  other  pur- 
poses, to  the  injury  of  all  embarked  in  the  undertaking  ;  and 
in  the  case  of  a  bank  which  it  is  intended  shall  have  power  to 
issue  bills  to  circulate  as  money,  the  WAole  public  have  an 
interest  in  their  being  confined  to  the  business  for  which 
they  were  incorporated;  for,  in  case  of  their  becoming 
insolvent  by  engaging  in  affairs  foreign  to  their  charter, 
thousands  are  involved  in  the  loss,  as  being  holders  of  their 
bills. 

Upon  the  same  principle  that  we  could  hold  this  Bank 
liable  as  shipowners  for  articles  found  for  the  steamers  in 
question  while  they  were  being  used  in  the  navigation  of 
the  lakes,  we  should  also  have  to  hold  them  liable  for  iron 
rails  furnished  to  them  to  the  full  amount  of  their  stock  if 
they  should  choose  to  embark  their  funds  in  a  railway 
speculation. 

We  think  it  clear  that  there  could  be  no  recovery  against 
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thenl  on  such  a  caase  of  action  as  is  now  sued  upon,  as 
upon  an  assumpsit  implied  by  law  founded  on  their  charac- 
ter of  shipowners. 

We  speak,  of  course,  only  with  reference  to  their  charter 
as  it  stood  at  the  time  of  these  transactions.    It  is  not 
necessary  now  to  consider  how  any  alteration  that  has  been  , 
since  made  in  their  charter  might  affect  them  upon  similar 
transactions  taking  place  hereafter. 

It  being  impossible,  in  our  opinion,  to  support  this  action 
upon  the  footing  of  an  implied  assumpsit  arising  out  of 
business  not  only  out  of  the  scope  of  the  defendants'  char- 
ter, but  expressly  prohibited  by  it,  we  have  only  to  see  how 
it  can  stand,  on  the  evidence,  on  the  footing  of  an  express 
promise  ;  and  as  to  that,  if  there  were  no  other  difficulty, 
there  would  be  this,  that  the  evidence  proved  none,  and 
that  the  nature  of  the  transaction  makes  it  almost  impossi- 
ble that  there  should  be  any.  The  affidavits  on  the  part  of 
the  defence  deny  any  such  undertaking  in  the  most  positive 
and  direct  terms. 

Then,  if  an  express  promise  were  shewn^  it  could  not  be 
binding  ;  because  it  is  not  in  the  power  of  the  directors  by 
any  solemnity  they  can  use  to  bind  the  funds  of  the  com- 
pany by  any  contract  not  embraced  in  their  charter ;  and 
they  would  clearly  not  be  estopped  from  contending  against 
the  validity  of  any  such  promise  if  they  had  made  it, — for 
there  is  no  estoppel  against  an  act  of  parliament.  The 
directors  are  put  in  the  place  of  the  company  to  bind  them 
for  all  purposes  within  the  charter,  but  are  without  authority 
to  bind  them  for  any  other  purpose. 

If  this  transaction  on  which  the  corporation  is  sued  were 
one  of  a  nature  properly  within  their  charter,  and  the 
plaintiffs  were  suing  upon  a  promise  either  express  or  im- 
plied, but  not  made  under  the  corporate  seal,  then  we  should 
have  to  determine  whether,  for  want  of  the  seal,  we  should 
or  should  not  hold  the  contract  invalid.  Unquestionably  if 
the  claim  were  for  goods  even  of  large  amount  furnished  to 
the  defendants  and  used  by  them  in  the  prosecution  of  their 
legitimate  business,  we  should  gladly  avail  ourselves  to  the 
Utmost  extent  that  would  be  proper  of  all  that  could  be 
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found  as  authority,  in  the  English  decisions  or  our  own,  in 
favor  of  holding  them  to  their  liability  ;  and  the  distinction 
between  executed  and  executory  contracts  might  require 
to  be  considered. 

Our  inclination  would  be  to  support  an  action  upon  an 
executed  contract  against  any  such  objection,  so  far  as  we 
could.  If  the  plaintiffs  were  driven  to  the  necessity  of 
suing  upon  an  open  executory  agreement,  special  in  its 
nature  or  involving  interests  to  a  considerable  amount,  but 
not  shewn  to  be  under  the  seal  of  the  corporation,  then  we 
should  have  to  compare  the  decision  of  this  court  in  the 
case  of  Hamilton  v.  the  Niagara  Dock  Company,  in  Easter 
Term,  1842,  and  other  similar  cases,  with  the  judgment  of 
this  court  given  in  the  recent  case  of  Blue  v.  the  Toronto 
Water  Works  Co.,  6  U.  C.  R.  174  ;  in  which  latter  judg- 
ment I  found  myself  unable  to  concur.  And  we  should 
have  to  consider  when  any  such  case  arises,  the  late  cases 
in  England  of  Paine  v.  Strand  Union,  8  Q.  B.  R.  326,  and 
the  cases  in  the  Common  Pleas,  4  M.  &  Gr.  860,  5  M.  & 
Gr.  131  ;  the  case  in  the  Court  of  Exchequer  of  Diggle  v. 
the  Blackwall  Railway  Co.,  14  Jurist,  937  ;  and  Lamprey 
V.  the  Bellecary  Union,  3  Exchequer  Rep.  283,  which  seem 
to  me  to  support  very  strongly  the  judgment  of  this  court  in 
Hamilton  v.  the  Niagara  Dock  Company,  and  the  opinions 
which  I  ventured  to  express  in  Blue  v.  the  Toronto  Water 
Works  Co. 

But  independently  of  any  question  arising  from  the  want 
of  a  sealed  undertaking,  we  consider  the  plaintiffs  must  be 
nonsuited ;  for  they  are  suing  upon  a  contract  which  the 
defendants  did  not  enter  into  in  fact,  and  could  not  enter 
into  by  law. 

Draper,  J. — I  am  by  no  means  satisfied  that  on  the  mere 
question  of  fact  as  found  by  the  jury  we  could  permit  the 
verdict  to  stand.  I  think  the  weight  of  evidence,  and  the 
inference  from  the  known  position  of  Holland  in  reference 
to  Mr.  Bethune  and  the  boats,  and  from  the  usual  and 
known  transactions  of  the  defendants  and  their  officers, 
all  lead  to  the  conclusion  that  Holland  never  had  any  im- 
plied or  express  authority  from  the  defendants,  or  their 
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president  or  cashier,  to  contract  for  them,  or  to  incur  liabili- 
ties on  their  behalf. 

But,  without  entering  into  any  such  examination  as  I 
should  feel  necessary  if  I  rested  my  decision  of  this  case 
in  any  degree  on  the  correctness  of  the  finding  in  fact,  I 
am  quite  clear  this  action  cannot  be  sustained  ;  and,  as 
appears  to  me,  first,  because  the  defendants  are  not,  by  the 
power  conferred  on  them  by  their  charter,  enabled  to  sub- 
ject themselves  to  such  a  liability  as  the  evidence  here 
discloses,  except  under  their  corporate  seal ;  and  secondly, 
because  no  liability  could  be  held  to  arise  from  a  transac- 
tion which  comes  within  the  spirit  of  the  prohibition  con- 
tained in  the  19th  section  of  the  act  6  Vic.  ch.  27. 

As  to  the  first  point :  That  the  goods  furnished  in  this 
case  have  no  connection  with  the  object  of  the  incorpora- 
tion, will,  I  presume,  not  be  denied.  There  is  nothing  here 
relating  to  "  the  management  of  the  corporate  property — 
the  daily  sustentation  of  the  members— the  performance  of 
the  very  duties  for  which  the  corporation  was  created."  It 
cannot  be  said  that  that  is  a  case  which  "  required  inces- 
santly that  acts  should  be  done,  sometimes  of  daily  occur- 
rence— sometimes  entirely  unforeseen,  yet  admitting  of  no 
delay — sometimes  of  small  importance,  or  relating  to  pro- 
perty of  little  value."  If  the  defendants  were  a  corporation 
chartered  to  build,  buy,  hold,  navigate  and  employ  steam- 
boats— that  line  of  argument  on  which  the  decision  in 
Beverley  v.  the  Lincoln  Gas  Light  and  Coke  Company 
was  based,  might  have  been  found  applicable.  But  not  a 
word  of  it  applies  in  this  case,  where  the  defendants  are 
incorporated  as  a  Bank— as  dealers  in  gold  and  silver  bullion, 
bills  of  exchange,  discounting  of  promissory  notes  and  ne- 
gotiable securities,  and  in  such  trade  generally  as  appertains 
to  the  business  of  banking.  A  perusal  of  the  22nd  section 
of  the  act  shews  that  where  the  legislature  meant  to  alter 
the  usual  common  law  mode,  by  which  a  corporation  in  its 
usual  daily  and  necessary  transactions  should  bind  itself, 
it  has  definitely  expressed  such  intention  and  conferred 
8uch  power;  for  although  the  issuing  of  its  own  notes 
redeemable  in  specie  on  demand  is  clearly  part  of  the 
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business  of  banking,  to  carry  on  which  the  defendants  were 
incorporated,  it  is  expressly  enacted  that  "bills  or  notes  of 
the  corporation,  signed  by  the  president  or  vice-president, 
and  countersigned  by  a  cashier  thereof,  promising  the  pay- 
ment of  money  to  any  person  or  persons,  his,  her  or  their 
order,  orto  the  bearer,  though  not  under  the  seal  of  the  corpo- 
ration, shall  be  binding  and  obligatory  upon  the  same,  &c." 
The  exceptions  to  the  general  rule,  that  corporations  must 
contract  under  their  corporate  seal,  are  stated  by  Alderson, 
B.,  in  Diggle  v.  the  Blackwall  Railway  Company,  14  Ju.  937, 
to  be  two  :  first,  when  the  acts  done  are  such  as  the  corpora- 
tion by  its  very  constitution  is  appointed  to  do,  as  in  the  case 
of  trading  corporations,  to  draw  billsof  exchange;  secondly, 
when  the  acts  are  required  for  convenient  management  and 
comfort,  as  in  the  cases  mentioned  in  Com.  Dig.,  Franchise 
F.  13  ; — which  excepted  cases  Rolfe,  B.  sums  up  as  "  mat- 
ters too  trivial,  or  of  too  frequent  occurrence — trading  cor- 
porations drawing  bills,  without  which  they  could  not  carry 
on  their  trade,  &c."  "  With  these  exceptions,"  the  learned 
Baron  adds,  "  the  old  law  remains  as  it  did  in  the  time  of 
Henry  YIII.  and  the  earlier  times  before  it. "••—See  also 
Cox  V.  Midland  Counties  Railway  Co.,  13  Jurist  65,  and 
Lamprey  v.  The  Bellecary  Union,  3  £xch.  307. 

This  case  is  also  clearly  distinguishable  in  its  circum- 
stances from  that  of  Blue  v.  Toronto  Gas  &  Water  Works 
Co.,  6  U.  C.  Jur.  174,  as  it  cannot  be  properly  said  that  the 
matter  now  in  question  was  a  part  of  the  business  for  the 
transaction  of  which  the  defendants  were  incorporated. 
That  decision  goes  far,  and  possibly,  I  incline  to  think, 
beyond  any  English  authority  ;  but  it  does  not  clash  with 
the  opinion  which  I  have  expressed  on  this  case.  Upon 
the  ground  that  there  is  no  contract  under  the  seal  of  the 
corporation,  nor  yet  signed  by  any  of  its  officers — if  any 
view  of  the  transaction  would  bring  it  within  the  cases  in 
which  they  have  power  by  their  signature,  without  the  cor- 
porate seal,  to  bind  the  defendants — I  think  this  action  fails. 

I  am  also  of  opinion  it  must  fail,  as  falling  within  the 
spirit  of  the  prohibition  contained  in  the  19th  section  of 
the  act,  whichj  besides  prohibiting  the  Bank  from  having 
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any  concern  in  steamboats,  enacts  that  they  shall  not  directly 
or  indirectly  raise  loans  of  money,  or  deal  in  the  buying, 
selling  or  bartering  goods^  wares  or  merchandize^  or  be  en- 
gaged in  any  trade  whatever.,  except  as  dealers  in  gold,  &c." 
The  statute  14  Vic.  ch.  23,  does  not  affect  the  rights  or  lia- 
bilities of  the  defendants  in  this  particular  respect. 

I  am  of  opinion,  therefore,  the  rule  should  be  made  ab- 
solute. 

Burns,  J.,  concurred. 

Per  Cur. — Rule  absolute  for  nonsuit. 


Perry  &  Perry  v,  Newcastle  District  Mutual  Fire 
Insurance  Company.  , 

Fire  Policy  of  Insurance — want  of  President's  signature-— its  effect — Premium — 
as  to  its  recovery  when  once  paid. 

Under  the  19th  clause  of  the  6th  Wm.  IV.  ch.  18,  a  policy  of  insurance  of  the 
Newcastle  Mutual  Fire  Insurance  Company,  signed  by  the  Secretary,  but  not 
by  THE  PRESIDENT,  is  invalid,  and  the  connpany  could  not  be  directly  sued 
upon  it;  they  could  be  compelled,  however,  upon  the  defect  being  noticed, 
to  execute  a  valid  policy  of  the  proper  date,  and  their  by-law  would  estop 
them  from  objecting  that  the  policy  was  not  in  fact  executed  before  the  loss. 

When  a  person  has  paid  a  sum  of  money  to  another,  with  a  full  knowledge  of 
facts,  he  cannot  sue  for  it  back  again  on  the  gi  ound  that  he  paid  it  in  ignorance 
of  the  law,  resulting  from  those  facts. 

A  party,  however,  may  recover  back  money  which  it  is  clear  he  must  have 
paid  in  forgetfulness  of  certain  facts  which  had  without  doubt  been  known  to 
hinn. 

Held  per  Cur.,  that  upon  the  state  of  facts  mentioned  below,  the  assured  could 
not  recover  back  from  the  underwriters  the  amount  they  had  paid  on  their 
premium  note. 

Assumpsit — common  counts — money  paid — money  re- 
ceived, and  on  account  stated. 
Plea :  Non-assumpsit. 

The  plaintiffs  insured  their  mill  with  the  defendants  for 
three  years,  from  the  1st  of  September  1848,  to  the  1st  of 
September  1851 — paying  at  the  time  121.  10s.,  and  5s.  for 
the  policy.  In  1849  they  paid  further  50/.  on  account  of 
their  premium  note  for  250/.  which  they  had  given  accord- 
ing to  the  statute.  They  did  not  pay  this  50/.  to  the  defen- 
dants in  cash,  but  by  a  note  given  by  one  of  the  plaintiffs 
for  discount  and  endorsed  by  a  third  party,  and  which  was 
taken  up  when  due.  These  payments  were  made  to  satisfy 
assessments  made  by  the  company  on  the  premium  note, 
according  to  the  act,  and  were  made  in  July  and  October 
1849. 
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The  policy,  dated  the  1st  of  September  1848,  was  given 
by  the  clerk  of  the  company  to  one  of  the  plaintiffs  ;  it  had 
the  seal  of  the  company  to  it,  and  the  signature  of  their 
secretary,  but  not  of  the  president — which  omission  of  the 
president's  signature  the  secretary  swore  at  the  trial  was 
accidental — and  he  stated  that  when  he  gave  the  policy 
either  to  one  of  the  plaintiffs  or  to  some  one  for  them,  he 
believed  that  he  requested  that  they  would  call  on  the  presi- 
dent to  get  it  signed  by  him. 

The  secretary  stated  that  the  issuing  of  the  policy  was 
approved  of  by  the  directors,  and  that  the  president  had 
approved  of  the  risk  being  taken.  It  was  a  re-insurance, 
the  property  having  been  for  a  long  time  previously  insurid 
by  the  defendants  ;  and  the  secretary  swore  that  it  was 
supposed  (by  the  directors)  that  the  policy  had  been  signed 
as  usual ;  that  no  request  was  ever  made  to  him  to  obtain 
the  president's  signature,  and  that  he  had  no  knowledge  of 
the  president  having  ever  been  asked  to  sign  it. 

It  seemed  that  on  account  of  this  accidental  omission  to 
obtain  the  president's  signature  to  the  policy,  the  plaintiffs 
have  sued  in  this  action  to  recover  back  the  whole  money 
which  they  have  paid,  621.  10s.,  and  interest. 

On  the  defendants'  part  there  was  produced  the  plaintiffs' 
application  for  the  policy,  made  on  the  31st  of  August  1848, 
in  Ihe  usual  terms,  and  their  premium  note  for  250/. ;  and 
there  was  also  given  in  evidence  on  the  trial  a  letter  from 
the  secretary  of  the  company  to  the  plaintiffs,  written  by 
order  of  the  board  in  answer  to  one  which  had  been  written 
by  the  plaintiffs.  In  this  letter  the  plaintiffs  were  informed 
that  the  usual  preliminaries  having  been  regularly  gone 
through ;  the  application  approved  of,  by  a  majority  of  the 
directors,  including  the  president ;  the  premium  note  given, 
and  the  5  per  cent,  paid  ;  and  the  policy  regularly  recorded 
in  the  books  of  the  company,  the  directors  v/ere  unanimously 
of  opinion  that  they  had  all  along  been  lawfully  bound  to 
the  plaintiffs  to  pay  all  losses  that  might  have  occurred,  or 
that  may  yet  happen  to  the  property  described  in  the  appli- 
cation and  recorded  in  the  company's  books,  and  conse- 
quently could  not  comply  with  the  plaintiffs'  application, 
which  was  to  refund  the  money. 
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They  referred  the  plaintiffs  also  to  a  by-law  of  the  compa- 
ny, which  provided  "  that  every  person  wishing  to  become 
a  membei*  of  the  company  shall,  previous  to  being  insured, 
deposit  his  application  and  premium  note  with  the  secre- 
tary, and,  if  approved  by  a  director,  the  policy  shall  bear 
date  on  that  day,  and  take  effect  at  noon,  unless  directed 
by  the  applicant  to  be  dated  at  a  future  day. 

The  defendant's  counsel,  at  the  trial,  contended  that  the 
policy  being  under  the  seal  of  the  company  and  counter- 
signed by  their  secretary,  was  binding  upon  them ;  and 
that  at  any  rate  the  plaintiffs  could  not  recover  back  money 
voluntarily  paid  on  a  contract  entered  into  by  them,  having 
the  policy  in  their  own  possession,  and  being  therefore,  as 
must  be  presumed,  aware  of  any  defect  apparent  on  the 
face  of  it. 

Verdict  for  the  plaintiffs,  671.  ISs. 

Vankoughnet  obtained  a  rule  to  enter  a  nonsuit  on  points 
reserved  at  the  trial  ;  or  for  a  new  trial  on  the  law  and  evi- 
dence, and  for  misdirection.  D.  E.  Boulion^  of  Cobourg, 
shewed  cause.  Cases  cited— 5  M.  &  S.  122 ;  12  Ea.  R.  225 ; 
3  B.  &  Ad.  577  ;  9  M.  &  W.  54  ;  3  Bing  N.  C.  724  ;  Arch. 
N.  P.  264 ;  6  Wm.  lY.  ch.  18,  sec.  17, 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  rule  nisi  for  nonsuit  in  this 
case  should  be  made  absolute,  but  not  from  any  doubt 
whether  the  policy  was  or  was  not  binding  upon  the  com- 
pany, being  without  the  president's  signature;  for  we  think 
it  clear  that  it  was  not  in  itself  binding  on  account  of  that 
omission. 

The  19th  clause  of  the  6th  Wm.  IV.  ch.  18,  when  it 
provides  "  that  any  policy  signed  by  the  president  and 
countersigned  by  the  secretary,  hut  not  othenvise^  shall  be 
deemed  valid  and  binding  on  the  company,'^  makes  the 
signatures  of  both  those  oflicers  necessary  to  its  validity — - 
and  it  cannot  be  denied  that  the  plaintiffs  have  been  hold- 
ing a  policy  since  the  1st  of  September  1848  which  they 
could  not  directly  enforce  by  an  action  at  law  ;  it  does  not 
therefore  follow,  however,  that  they  can  support  this  action 
to  recover  back  money  which  they  have  paid  on  account  of 
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the  premium  note  given  under  the  statute.  If  they  were 
resisting  the  payment  of  any  further  sum  on  account  of  the 
note  until  a  binding  policy  had  issued,  or  because  that 
which  had  been  issued  was  not  binding — that  would  raise 
a  different  question,  as  was  explained  in  the  case  of  Bell 
V.  Gardiner,  4  M.  &  Gr.  11,  which  was  cited  by  the  plain- 
tiffs' counsel  in  the  argument,  but  which  in  its  general 
bearing  is  unfavorable  lo  the  plaintiffs'  recovery  under  the 
general  circumstances  of  this  case. 

The  general  principle  is  clear,  that  when  a  person  has 
paid  a  sum  of  money  to  another,  with  a  full  knowledge  of 
facts,  he  cannot  sue  for  it  back  again  on  the  ground  that  he 
paid  it  in  ignorance  of  the  law,  resulting  from  these  facts. 
As  was  stated  by  the  court  in  Bell  v.  Gardiner,  the  in- 
ference seems  almost  irresistible  that  the  plaintiffs,  having 
such  means  of  knowledge  as  they  had  in  this  case,  must 
have  been  aware  of  the  fact  that  the  policy  which  they 
themselves  held  had  not  the  president's  signature.  And 
besides,  it  was  sworn  by  the  person  who  gave  the  policy 
to  one  of  the  plaintiffs,  that  he  believed  he  mentioned  to 
him  that  he  must  call  and  obtain  the  president's  signature. 
Still  we  must  admit  it  to  be  possible  that  this  witness  may 
have  been  mistaken  in  supposing  that  he  stated  this,  and 
possible  also  that  the  plaintiffs  might  have  been  able  in 
some  way  to  prove  to  the  satisfaction  of  a  jury  that  they  in 
fact  were  not  aware  that  the  president's  signature  was 
wanting.  And  if  the  jury  had  been  so  convinced,  and  had 
found  the  fact,  then  as  respects  that  point  in  the  case,  it 
would  have  stood  on  similar  ground  with  the  case  of  Bell 
V.  Gardiner.  But  here  we  have  the  fact  that  the  plaintiffs 
had  the  most  ample  means  of  knowledge  of  the  defect  when 
they  paid  the  money,  and  no  ground  is  furnished  for  ques- 
tioning that  they  did  in  fact  know  it.  We  have  not  there- 
fore any  foundation  to  rest  upon  for  the  distinction  which 
the  court  took  in  Bell  v.  Gardiner ;  and  there  is  besides 
this  other  difference  on  which  the  court  then  laid  great 
stress,  that  it  was  an  action  in  which  the  defendant  was 
setting  up  want  of  consideration  or  failure  of  consideration 
as  a  defence  against  a  demand — not  a  case  in  which  a 
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party  having  made  a  payment  with  full  means  of  know- 
ledge in  his  power,  was  suing  to  recover  back  again  the 
money  which  he  had  so  paid. 

The  case  of  Hentig  et  al.  v.  Staniforth  (5  M.  &  Sel.  122) 
cited  by  the  plaintiffs'  counsel  in  this  case,  does  not  apply, 
because  there,  when  the  plaintiffs  paid  the  money,  it  was 
expected  that  a  license  for  the  voyage  would  be  obtained 
in  time  to  make  the  voyage  legal ;  and  by  accident  the 
license  was  delayed  so  long  that  it  became  inoperative,  for 
the  ship  had  sailed  without  it.  The  voyage  was  conse- 
quently illegal,  and  no  action  could  have  been  sustained 
on  the  policy.  The  assured  was  allowed  to  recover  back 
his  pi-emium,  but  that  was  because  there  was  a  failure  of 
consideration  by  reason  of  something  happening  after  the 
payment,  and  not  known  at  the  time  of  payment,  which 
wholly  frustrated  the  object. 

The  case  of  Oom  et  al.  v.  Bruce  (12  Ea.  R.  225),  was  a 
case  standing  on  the  same  ground,  and  equally  inapplicable 
to  the  circumstances  of  the  case  now  before  us.  The  case 
of  Lucas  V.  Worswick  (1  Moo.  &  Rob.  293),  and  of  Kelly  v. 
Solari  (9  M.  &  M.  54),  are  more  to  our  present  purpose  ; 
for  they  are  both  cases  of  exceptions  to  the  general  princi  i 
pie  that  money  paid  with  knowledge  of  the  facts,  or  with 
such  means  of  knowledge  as  would  raise  prima  facie  a 
presumption  of  knowledge,  cannot  be  recovered  back. 

The  justice  of  the  decision  in  Lucas  v.  Worswick  is  clear; 
and  one  is  glad  to  find  that  the  court  felt  itself  at  liberty  to 
draw  the  distinction  which  was  drawn  in  that  case- 
namely,  that  a  party  may  recover  back  money  which  it  is 
clear  he  must  have  paid  m  forgetfulness  of  certain  facts 
which  had  without  doubt  been  known  to  him. 

The  plaintiff  there  having  a  claim  made  upon  him  for 
work  and  labor  for  142/.,  contended  that  he  w^as  only  liable 
for  97/. ;  but  as  the  defendant  pressed  for  some  money  on 
account,  he  paid  him  20Z.  IO5.,  leaving  the  question  as  to 
the  full  amount  of.  the  claim  open  foi  future  discussion. 
The  defendant  afterwards  agreed  to  give  up  the  disputed 
part  of  his  account  and  accept  the  97/.  in  full,  and  the  plain- 
tiff then  paid  him  97/.-— not  at  the  moment  thinking  of  the 
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201.  lOs.  which  he  had  already  paid  on  account.  He  soon 
became  sensible  of  his  mistake,  and  demanded  back  the 
201.  lOs.  which  he  had  thus  paid  twice  over;  but  the  de- 
fendant insisted  on  retaining  it.  It  would  be  a  reproach 
to  our  law  if  under  such  circumstances  the  payment  could 
not  be  recovered  back,  though  undoubtedly  it  was  money 
paid  with  a  knowledge  of  the  fact,  but  amounting  to  the  same 
as  want  of  knowledge  of  it  at  the  moment.  The  knowledge 
was  not  present  at  the  time,  and  no  man  could  doubt 
that  the  payment  must  have  been  forgotten  ;  for  the  plain- 
tiff could  never  have  intended  to  pay  the  same  sum  a  second 
time.  It  was  therefore  a  case  for  an  exception  manifestly 
proper  to  be  made  to  the  general  principle  that  money  paid 
with  knowledge  of  the  facts  cannot  be  recovered  back.  It 
was  most  unconscientious  in  the  defendant  to  desire  to 
retain  the  money.  Here  it  seems  as  unconscientious  in  the 
plaintiffs  to  desire  to  get  the  premium  back — at  least  till 
they  had  gone  to  the  defendants  and  ascertained  that  they 
were  inclined  to  evade  the  obligation  by  withholding  the 
president's  signature  from  the  policy.  That  should  have 
been  first  put  to  the  test. 

It  is  not  easy  for  us  to  determine  whether  the  plaintiffs 
when  they  paid  the  50Z.  (for  as  to  the  121.  IO5.,  that  payment 
by  the  very  provisions  of  the  charter  w^as  required  to  be 
made  before  the  policy  was  perfected)  were  under  the  im- 
pression that  the  policy  would  be  binding  if  it  had  only  the 
corporate  seal ;  or  whether  they  paid  the  money  in  reliance 
that  the  company  would  raise  no  difficulty  about  it,  as  they 
had  been  long  insured  with  them,  and  the  same  risk  had 
been  again  clearly  accepted  and  agreed  to  be  continued;  or 
whether  the  plaintiff  meant  to  have  the  defect  supplied,  and 
merely  omitted  it  from  that  disposition  to  procrastinate 
which  often  occasions  a  thing  to  be  neglected  from  the 
feeling  that  it  can  be  done  at  any  time.  In  either  case  the 
plaintiffs  could  not  demand  the  money  back;  and  the  only 
question  that  would  remain  with  us  would  be  whether,  as 
in  the  case  of  Kelly  v.  Solari  (9  M.  &  W.  54),  there  should 
not  be  a  new  trial,  in  order  that  the  jury  might  find  ex- 
pressly whether  the  money  was  paid  with  a  knowledge  of 
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the  facts  and  in  consequence  of  the  plaintiffs'  waiving  the 
defect  in  the  policy  under  any  such  impressions  as  I  have 
mentioned,  or  whether  they  paid  it  in  actual  ignorance  that 
the  president's  signature  was  wanting,  or  forgetting  that 
circumstance  when  they  made  the  payment,  supposing 
them  to  have  known  it  before. 

As  to  the  latter  point,  we  can  see  no  ground  on  which  it 
could  properly  have  been  left  to  the  jury  to  have  assumed 
the  case  to  be  so,  in  the  absence  of  any  evidence.  In  Lucas 
V.  Worsw^ick  (1  Moo.  &  Rob.  293),  no  one  could  have 
imagined  otherwise  than  that  the  plaintiff  must  have  for- 
gotten the  previous  payment  when  he  paid  the  whole 
money  a  second  time. 

But  the  plaintiffs'  counsel  admitted  fairly  enough  on  the 
argument  of  this  rule,  that  there  was  really  no  pretence  for 
ordering  a  new  trial,  since  no  new  light  could  be  thrown 
on  the  case  by  any  evidence  in  the  power  of  the  parties  to 
give.  And,  as  it  stands  upon  the  evidence,  we  think  the 
plaintiffs  must  fail :  for — first,  as  they  had  the  policy  all 
the  time  in  their  own  possession,  it  ought  not  to  be  assumed 
without  any  evidence  whatever  leading  to  such  a  conclu- 
sion, that  they  did  not  know  in  what  condition  the  policy 
was  in  regard  to  its  execution.  Then,  secondly,  if  they 
had  even  noticed  the  defect  for  the  first  time  after  they  had 
paid  the  50/.,  they  should  at  least  have  gone  to  the  defen- 
dants and  given  them  an  opportunity  to  repair  the  defect 
before  they  made  it  the  ground  of  demanding  back  their 
money.  And  thirdly— which  indeed  is  conclu&ive  of  itself 
against  this  action — the  plaintiffs  cannot  be  said  to  have 
paid  their  money  for  nothing,  since  the  company  were  in 
fact  bound  to  execute  a  policy,  having  accepted  the  risk 
and  received  the  money.  Their  own  by-law,  as  they 
rightly  insisted  in  answer  to  this  demand,  made  them 
clearly  liable.  It  is  usual  with  insurance  companies  to 
accept  the  premium  and  give  a  temporary  receipt,  which 
binds  them  in  case  of  a  loss  happening  before  the  policy 
is  drawn  out ;  and  it  is  necessary  that  this  should  be  the 
case,  especially  in  cases  like  the  present  of  renewed  ox 
continued  insurance,  for  otherwise  a  person  might  be  ruined 
3  a  VOL.  VIII. 
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by  a  fire  occurring  in  the  short  interval  which  mus'  elapse 
before  the  formal  instrument  can  be  prepared  and  executed. 

I  do  not  consider  that  the  company  could  in  this  case 
have  escaped  from  tlieir  liability  ,afler  what  has  taken  place; 
for  if  they  were  disposed  to  be  dishonest,  they  could  surely 
be  compelled  to  execute  a  valid  policy  of  the  proper  date, 
and  their  by-law  would  estop  them  from  objecting  that  it 
was  not  in  fact  executed  before  the  loss. 

In  effect,  therefore,  the  plaintiffs  have  been  all  the  time  ' 
insured,  as  they  probably  have  considered  themselves  to  be, 
notwithstanding  the  accidental  omission  of  the  president's 
name,  which  they  have  had  no  reason,  as  it  appears,  for 
apprehending  would  not  be  made  right  upoli  their  request 
at  any  time. 

Per  Cur. — Rale  absolute  for  entering  nonsuit. 


Clark  v.  Robertson. 

Covenant  for  good  title— what  the  damages — who  the  representatwe  of  the 
covenantee— the  assignee  of  the  fee,  or  tenant  for  life. 

In  an  action  for  breach  of  covenant  of  good  title,  the  wieasure  of  danaages  is  the 
amount  of  purchase  money  paid,  with  interest  from  time  of  payment — the 
plaintiff  however,  if  dispossessed  by  an  ejectment,  is  also  entitled  to  the  costsof 
the  ejectment  suit :  no  allowance  to  be  made  by  the  jury  for  the  plaintiff's 
improvement  on  his  land. 

In  the  covenant  for  good  title  it  is  only  the  assignee  of  the  fee  who  can  represent 
the  covenantee — the  devisee  of  a  life  estate  cannot  do  so — and  conspquently 
if  disturbed  in  his  possession  he  (the  devisee,)  cannot  sue  the  covenantor  for 
breach  of  this  covenant. 

Covenant  for  title — setting  out  that  the  defendant  con- 
veyed certain  land  to  William  Clark  and  Joseph  Clark,  in 
fee,  with  covenant  for  title  ;  that  afterwards  William  Clark 
conveyed  his  interest  to  Joseph  Clark,  who,  becoming  thus 
sole  seized,  on  the  19th  of  December  1846,  devised  the  land 
to  the  plaintiff,  to  hold  during  her  life,  and  that  Joseph 
Clark  died  seized.  The  declaration  then  averred  that  the 
defendant  was  seized  when  he  conveyed,  by  reason  whereof 
the  plaintiff  so  being  the  devisee  and  assignee  of  the  said 
Joseph  Clark,  who  was  the  assignee  of  the  said  William 
Clark,  hath  not  only  lost  and  been  deprived  of  the  said  land 
and  premises  and  of  divers  sums  of  money,  amounting  in 
the  whole  to  &c.,  laid  out  by  her  upon  the  premises,  in  re- 
pairing and  improving  the  same,  but  hath  been  put  to  costa 
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in  defending  an  ejectment  brought  against  her  by  one 
Richard  Pattinson,  for  the  same  land. 

The    defendant  pleaded    that  he   had  good  right  to 
convey,  &c. 

The  estate  was  a  town  lot  in  Sandwich,  v/hich  was  sold 
by  public  auction  as  the  property  of  the  defendant,  by  his 
agent,  and  bought  by  J.  and  W.  Clark  for  15/.  I5s.  The 
deed  was  made  on  the  22nd  of  April,  1834.  The  lot  (one- 
eighth  of  an  acre,)  was  then  unimproved.  The  Ciarks  bailt 
a  house  on  it,  which  was  burnt  down,  and  afterwards  the 
plaintiff's  husband  built  a  house  and  shop  on  the  lot.  It 
was  sworn  that  the  land  had  risen  in  value  since,  inde- 
pendently of  any  improvement  on  it :  that  with  the  build- 
ing it  was  worth  250/.,  without  them  about  50/.  The  plain- 
tiff was  a  woman  about  35  years  old,  a  widow,  her  husband 
having  died  in  1846.  The  buildings  would  now  rent  for 
251  a  year. 

It  w^as  admitted  on  the  trial  that  the  defendant  had  no 
title,  though  he  supposed  he  had  when  the  sale  was  made. 
He  had  many  years  ago  bought  from  R.  f  atiinson,  Esq.,  all 
the  lands  which  he  had  from  his  father^  and  he  believed  as 
was  asserted  by  his  counsel,  that  this  was  part  of  such  lands, 
but  Mr.  Pattinson  held  other  lands  as  heir  to  his  mother, 
and  this  lot  happened  to  be  among  them,  and  so  was  not 
included  in  the  defendant's  purchase.  Mr.  Pattinson 
brought  an  action  against  this  plaintiff  and  ejected  her. 

It  was  contended  that  she  could  only  claim  legal  interest 
on  the  15/.  15s.,  for  the  time  she  might  be  expected  to  live  ; 
that  that  was  the  proper  measure  for  damages. 

The  Chief  Justice,  who  tried  the  cause,  told  the  jury  that 
he  saw  nothing  to  take  this  case  out  of  the  general  rule, 
viz.  that  in  case  of  a  fee  conveyed  without  title, the  bargainee 
of  the  fee  is  entitled  only  to  his  purchase  money  back  and 
interest,  and  if  so,  then  the  plaintiff's  clai::i  must  be  gover^ 
ned  by  that  general  principle,  which  was  to  be  applied 
with  reference  to  her  degree  of  interest.  He  thought  the  * 
plaintiff  could  not  recover  costs  ;  that  it  lay  upon  her,  when 
sued  in  ejectment  to  examine  and  consider  what  her  title 
was ;  and  not  incur  the  costs  of  a  fruitless  defence — that 
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the  plaintiflf 's  damage  accrued  first  when  the  devise  to  her 
took  effect — viz.,  in  1846  ;  and  that  the  value  of  her  interest 
in  the  equivalent  of  the  purchase  money  from  that  lime,  as 
long  as  she  might  on  an  average  compulation  be  expected 
to  live,  seemed  the  measure  of  damages. 

It  was  not  objecled  that  the  plaintiff,  as  devisee  of  a  life 
estate  only,  was  not  assignee  of  the  covenant  for  title  ;  nor,  I 
think,  that  damages  could  not  be  allowed  for  prospectively  ; 
that  is,  a'ter  action  brought. 

Verdict  for  the  plaintiff  100/. 

P.  M.  Vankoughnet,  Q,-  obtained  a  rule  for  a  new 
trial  on  the  law  and  evidence,  and  for  excessive  damages  ; 
or  to  arrest  the  judgment,  because  the  declaration  shewed 
no  right  in  the  plaintiff  to  sue  as  assignee  of  this  covenant — 
he  cited  6  U.  C.  R.  511 ;  McKinnon  v.  Burrows,  3  U.  C. 
R.,  0.  S.  590. 

A.  Prince^  of  Sandwich,  shewed  cause — he  cited  3  B.  & 
Ad.  407;  1  N.  &  Man  385;  Arch.  Pr.  1344;  1  M.  &  S. 
365  ;  Smith's  L.  C.  1  vol.  22. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

If  the  plaintiff 's  right  to  sue  in  this  case  were  clear,  I 
should  be  reluctant  to  interfere  with  the  verdict  on  the 
mere  ground  of  excessive  damages.  I  did  not  by  any 
misdirection  in  favor  of  the  plaintiff  occasion  the  verdict 
being  high,  as  the  defendant  complains  it  is,  for  1  directed 
the  jury  that  the  return  of  the  purchase  money  and  interest 
was  the  rule  in  such  cases,  without  allowing  for  improve- 
ment ;  and  I  pointed  out  that  the  plaintiff  was  by  no  means 
entitled  to  the  w^hole  amount  of  the  purchase  money,  taking 
that  as  the  measure  of  the  value  of  the  property  ;  because 
her  interest  in  it  was  only  lemporary,  being  but  for  her  life. 
I  even  charged  less  favorably  for  the  plaintiff  in  regard  to 
amount  of  damages  than  I  think  I  should  have  done,  for 
I  discouraged  any  allowance  for  costs  of  the  ejectment  by 
which  the  plaintiff  had  been  dispossessed  ;  though  I  am 
*  satisfied  now  that  she  was  entitled  to  them,  as  Mr.  Prince 
contended,  if  entitled  to  damages  at  all.  Smith  v. 
Compton,  3  B.  &  Ad.  407,  is  authority  on  that  point. 

I  had  in  my  mind  the  class  of  cases  where  one  party  has 
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engaged  to  pay  a  sum  of  money  for  another,  or  mada  him- 
self liable  as  indorser,  or  otherwise,  in  which  case,  being 
charged  on  his  own  undertaking,  it  is  his  duty  to  pay  with- 
out incurring  costs,  and  he  cannot  therefore  claim  to  be  in- 
demnified for  costs  uselessly  incurred  by  standing  an  action. 

The  costs  in  this  case  were  upwards  of  40/.,  and  the  jury 
had  some  discretion  as  to  damages — that  is,  they  cannot  be 
confined  in  such  cases  to  any  precise  sum,  as  in  a  matter 
of  account. 

Then,  in  this  case  the  defendant,  it  is  fair  to  say,  having 
bought  only  such  lands  as  Mr.  Pattinson  had  from  his 
father — had  the  means  of  knowing  and  ought  to  have  ascer- 
tained before  selling,  whether  this  lot  was  part  of  those 
lands  or  not.  He  did  not  shew  that  he  had  been  misled  on 
that  point ;  and  it  turns  out  that  this  lot  was  not  in  fact  one 
of  those  he  had  purchased.  It  is  certainly  hard  that  by  an 
accident  of  that  kind  which  a  little  care  might  have  avoided, 
his  vendees  or  their  assignees  should  lose  land  ^on  which 
buildino:s  have  been  erected  of  considerable  value. 

It  is  quite  clear  what  ought  to  be  done  in  this  case  :  the 
defendant  should  purchase  the  lot  from  Mr.  Pattinson,  at 
its  fair  present  value  as  land,  reckoning  the  improvements, 
and  should  confirm  the  title  of  his  vendees,  or  rather  of  their 
assignee  ;  and  I  cannot  imagine  that  Mr.  Pattinson  would 
for  a  moment  hesitate  to  accede  to  such  an  arrangement,  for 
he  could  surely  not  wish  to  profit  by  the  labor  and  money 
laid  out  by  the  plaintiff's  husband  in  building  upon  the  lot. 
We  can  do  no  more  than  suggest  this — which  the  parties 
concerned  will  perhaps  consider. 

In  the  mean  time  I  should  not  be  inclined  to  relieve 
against  the  verdict  of  the  jury  on  the  mere  ground  of  exces- 
sive damages,  there  being  no  misdirection  as  regards 
damages  of  which  the  defendant  can  complain,  for  the 
direction  was  in  one  respect  more  in  his  favor  than  it  should 
have  been,  and  the  difference  is  not  such  as  would  induce 
me  in  such  a  case  to  interpose  by  granting  a  new  trial  on 
payment  of  costs. 

But  the  legal  exception  urged  in  arrest  of  judgment,  that 
the  plaintiff  is  not  the  assignee  of  this  covenant,  entitled  to 
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sue  for  breach  of  covenant  of  seizin,  is  one  which  we  must 
dispose  of  on  strictly  legal  principles ;  and  I  have  come ^ 
though  unwillingly,  to  the  conclusion  that  the  plaintiff 
cannot  be  treated  as  the  assignee  of  this  covenant.  She 
declares  herself  only  to  be  devisee  of  a  life  interest — she  is 
not  in  of  the  same  estate  as  the  covenantee. 

The  covenant  for  seizin  is  not  like  a  covenant  to  repair 
or  pay  rent,  on  which  actions  maybe  sustained  toties  quoteSy 
by  successive  landlords  on  successive  breaches.  The  stat. 
32  of  Henry  VTiL  respecting  lessors  and  lessees,  does  not 
extend  to  it.  It  is  the  assignee  of  the  fee  in  this  case  who 
represents  the  covenantee  ;  not  the  tenant  of  a  particular 
estate.  The  covenant  of  seizin  can  be  but  once  broken, 
and  but  one  remedy  lies  upon  it ;  and,  as  the  plaintiff  shews 
herself  to  be  only  a  devisee  for  life,  she  c  mnot  appropriate 
the  covenant  to  herself,  and  intercept  the  remedy  of  the  heir, 
or  of  the  devisee  of  the  reversion.  We  are  therefore  of 
opinion  that  the  judgment  must  be  arrested. 

The  single  issue  at  the  trial  was,  whether  the  defendant 
was  seized  or  not  at  the  time  he  conveyed,  and  upon  that 
the  plaintiff  was  entitled  to  succeed.  The  proper  remedy 
therefore  is  to  a^Test  the  judgment ;  or,  if  the  plaintiff  prefer- 
red it,  as  the  objection  is  on  the  record,  we  might  leave  the 
defendant  to  bring  error. 

Per  Cur, — Judgment  arrested. 
I  .   

Empey  v.  Loucks. 

Dower —  Tenant  pleading  tout  temps  prist. 

Where  the  husband  dies  seized,  unless  the  tenant  sued  in  dower  pleads  tout 
temps  prist,  the  demaridanL  may  recov  r  dan  ages  without  setting  forth  or 
shewing  a  demand. 

Action  of  dower.  Judgment  by  nil  dicit.  The  record 
averred  that  the  demandant's  husband  died  seized  ;  and  it 
averred  a  demand  of  dower  on  the  premises,  and  prayed 
damages  for  the  detention  of  her  dower. 

The  learned  judge  (Macaulay,  C.  J.)  at  the  trial  doubled 
whether  damages  could  be  assessed,  i.  e.,  substantia^ 
damages,  without  proof  of  demand  made,  and  none  such 
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was  given.  No  one  appeared  for  the  defendant  at  the  trial, 
and  he  allowed  damages  to  be  assessed,  and  the  jury  ga\^e 
their  verdict  for  six  years^  value  of  the  dower  42/.,  subject 
to  be  confirmed  by  this  court.  No  one  appeared  in  banc 
to  dispute  the  propriety  of  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Where  the  husband  dies  seized,  the  tenant,  to  save  him- 
self from  damages,  must  plead  (out  temps  prist^  and  the 
demandant  may  answer  this  by  averring  a  demand  and 
refusal  to  assign  dower.  Unless  the  tenant  does  so  plead 
the  widow  recovers  damages  without  setting  forth  or  shew- 
ing a  demand,  in  those  <jases  in  which  the  husband  died 
-seized. — Hard  wick  19,  Park  on  Dower  302. 

Pel'  Cur. — Postea  to  demandant. 


Municipal  Council  of  the  united  counties  of  Nor- 
thumberland AND  DORHAM  V.  BuLL  AND  MeYERS. 

12  Vic.ch  HI, sees.  175  and  176— Right  of  toimship  councils  or  county  councils  to 
•  sue  for  a  local  debt  due  to  old  district  councils. 

X^nder  the  175th  and  \76xh.  clauses  of  the  12  Vic.  eh,  81,  the  township  councils 
and  not  the  county  councils,  are  entitled  to  recifr-ve  monies  due  to  the  old 
district  councils,  v\  her?  ihe  debt  is  due  to  the  locality,  as  for  nnaking  roads  in  a 
township,  &c.  and  Held  per  Cur  ,  that  in  this  action  the  nnoney  sved  for,  be- 
long^ing-  to  the  township  council,  and  not  to  the  cocinty  council,  the  plaintiffs, 
(the  county  council)  must  be  non-suited. 

The  plaintiff's  commenced  their  declaration  by  averring 
that,  before  the  1st  of  January  1850,  the  then  Council  of  the 
District  of  Newcastle,  by  a  writ  issued  on  the  21st  of  July 
1849  from  this  court,  attached  these  defendants,  to  answer 
the  said  Council  of  the  District  of  Newcastle  in  a  plea  of 
trespass  on  the  case  upon  promises ;  that  after  the  defendants 
liad  been  served  with  a  copy  of  the  writ,  and  before  decla- 
ration, i1  was  enacted  by  the  stat.  12  Vic,  ch.  78,  that  the 
territorial  division  of  Upper  Canada  into  districts  should  be 
abolished,  and  that  the  officers  of  each  of  the  then  districts 
should  have  the  title  or  denomination  of  officers  of  the 
tcounty  or  united  counties  composing  what  was  formerly 
the  district ;  that  by  the  same  act  the  District  of  Newcastle 
was  to  be  known  by  the  name  of  the  United  Counties  of 
Northumberland  and  Durham  ;  and  that  by  another  statute 
(12  Vic.  ch.  81)  the  inhabitants  of  those  united  counties 
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were  ma  le  a  corporation  after  the  1st  of  January  1850, 
under  the  name  of  the  Municipal  Council  of  the  United 
Counties  of  Northumberland  and  Durham;  and  that  they 
are  now  the  plaintiffs  in  this  suit,  in  the  place  of  "  the  Coun- 
cil of  the  District  of  Newcastle." 

The  plaintiffs  then  proceed  d  to  declare  against  the 
defendants  in  assumpsit,  setting  forth  that  the  defendants, 
on  the  1st  of  June  1848,  in  consideration  that  the  plaintiffs, 
at  the  request  of  the  defendants,  would  pay  to  the  defen- 
dantsa  large  sum  of  money — to  wit,  500Z. — to  be  expended 
by  the  defendants  for  and  on  account  of  the  plaintiffs,  the 
defendants  then  promised  the  plaintiffs  that  they  would,  on 
being  thereunto  requested,  duly  account  for  the  same  ;  that 
the  plaintiffs  did,  on  the  day  aforesaid,  &c.,  pay  to  the 
defendants  the  said  500/.,  to  be  laid  out  for  the  plaintiffs ; 
and  that  after  a  reasonable  time — to  wit,  on  1st  July  1849 — 
they  requested  the  defendants  to  account  for  the  same,  yet 
that  the  defendants  have  not  accounted,  &c. ;  adding  com- 
mon counts  for  money  paid,  money  had  and  received  and, 
on  account  stated,  laying  promises,  in  conclusion,  to  pay  the 
plaintiffs  on  request. 

The  defendant  Bull  pleaded — first,  the  general  issue. 

Second,  to  the  first  count,  that  the  plaintiffs  did  not 
request  the  defendants  to  render  an  account,  in  mannei  and 
form,  &c. 

Third,  to  the  second  count,  (which  was  for  money  paid 
to  the  defendants  by  the  plaintiffs),  payment. 

Fourth,  to  the  same  count,  a  set  off. 

The  defendant  Meyers  pleaded  separately  similar  pleas. 

On  the  22nd  of  May  1847  a  by-law  was  passed  by  the 
Council  of  the  District  of  Newcastle,  appropriating  certain 
specified  sums  of  money  to  be  expended  on  roads  in  the 
townships  named  in  the  by-law,  and  providing  that  "the 
councillor  or  councillors  of  the  several  townships  should  be 
authorised  to  expend  the  said  sums  on  the  roads  and  bridges 
in  their  respective  townships,  in  such  manner  as  they  may 
think  fit  and  necessary  that  it  should  be  lawful  for  the 
district  treasurer  to  pay  the  orders  of  the  councillor  or 
councillors  of  townships  within  the  limits  of  the  appropria- 
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tions  mentioned  in  the  by-law;  and  that  the  councillors 
should  make  a  just  and  true  return  to  the  council  at  its  next 
meeting,  (in  November  1847,)  of  all  monies  expended 
under  the  authority  of  the  by-laws. 

The  sum  allotted  to  the  township  of  Hamilton,  in  the 
by-law,  was  219/. ;  and  the  by-law  provides  that  the  coun- 
cillor or  councillors  of  townships  might  appoint  such  persons 
as  they  might  deem  necessary  to  lay  out  any  sums  of  money 
which  they  might  decide  upon  expending;  and  that  no 
greater  sum  than  three-fourths  of  the  funds  placed  at  the 
disposal  of  the  councillors  of  each  township  should  be 
drawn  from  the  treasurer  before  the  1st  of  January  1848. 

On  the  24th  of  May  1847  the  defendant  Bull  received 
from  the  district  treasurer  50/.,  for  which  he  gave  his  indi- 
vidual receipt  as  a  district  councillor. 

On  the  27th  of  July  1847,  he  drew  an  order  on  the 
treasurer  in  favor  of  one  Jellett  or  order  for  100/.,  out  of  the 
funds  of  the  township  of  Murray.  And  on  the  4th  of 
September  1847,  he  drew  another  order  on  the  treasurer,  in 
favor  of  Mr.  Jellett,  for  150/.,  to  be  paid  out  of  the  funds  of 
the  township  of  Murray;  upon  which  last  order  Jellett  was 
paid  by  the  treasurer  120/.  and  no  more. 

This  made  up  270/.  advanced  to  Mr.  Bull,  one  of  the 
defendants  and  one  of  the  councillors  for  Murray  serving 
in  the  District  Council,  but  for  which  money  the  plaintiffs 
contended  the  other  defendant,  Meyers,  being  the  other 
councillor  serving  for  Murray,  was  also  answerable,  not 
merely  because  he  was  as  a  councillor  authorized  with 
Bull  to  receive  the  money  voted  for  Murray,  but  upon 
evidence  which  they  produced  to  shew  that  the  money  had 
been  paid  into  Bull's  hands  with  Meyers'  sanction  and  at 
his  request,  and  that  his  conduct  and  admissions  at  the 
time  and  since,  in  regard  to  the  money  so  paid  over,  made 
him  both  legally  and  justly  accountable  with  Bull  for  the 
money. 

On  what  authority  any  excess  above  the  219/.  granted  by 
the  by-law  was  paid  to  Bull  did  not  appear  in  the  evidence; 
but  it  was  shewn  that  the  defendants  had  between  them 
made  certain  payments  on  account  of  work  done,  which 
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left  the  sum  of  142?.  yet  unaccounted  for — and  this  the 
plaintiffs  claimed  to  recover  in  this  action,  with  interest. 

The  point  chiefly  contested  at  the  trial  was  the  legal 
liability  of  Meyers,  who  had  received  no  part  of  the  money 
from  the  treasurer.  It  was  contended  that  Bull,  who  had 
alone  received  it  all,  was  the  only  person  responsible,  and 
consequently  that  the  plaintiffs  must  be  nonsuited.  The 
learned  Judge  (Sullivan),  however,  considered  that  both 
were  liable  as  joint  receivers,  upon  the  evidence  given.  He 
did  not  direct  the  allowance  of  interest,  but  left  that  in  the 
discretion  of  the  jury,  and  they  disallowed  it,  and  gave 
their  verdict  for  the  plaintiff's  for  142Z. 

The  defendants,  by  A.  Wilson^  Q,  C,  obtained  a  rule 
for  a  nonsuit,  not  only  on  the  ground  that  the  defendants 
were  not  shewn  to  be  jointly  liable,  but  on  several  legal 
exceptions  taken  at  the  trial,  and  which  the  learned  judge 
reserved  for  discussion  in  banc.    These  were — 

1st,  That  the  by-law  referred  to  was  invalid  for  want  of 
the  seal  of  the  District  Council. 

2nd,  That  it  was  illegal  to  authorise  the  payment  of  the 
money  into  the  hands  of  the  township  councillors. 

3rd,  That  the  action,  if  any  would  lie,  should  have  been 
brought  by  the  township  council  of  Murray,  incorporated 
under  the  stat.  12  Vic.  ch.  81,  and  not  by  the  county  council, 
which  had  no  interest  in  the  money  and  could  not  appro- 
priate it,  and  which  did  not  represent  and  is  not  identical 
in  substance  with  the  late  District  Council ;  and  that  if  any 
implied  contract  arose  from  the  transaction  it  was  not 
continued  in  favor  of  the  county  council  but  of  the  township 
council, 

4th,  That  at  any  rate  the  assumpsit,  as  specially  laid  in 
the  first  count,  was  not  supported. 

Vankoughnet,  Q.  C,  shewed  cause.  Cases  cited — Jen- 
kins 99  PI.  94,  3  Lev.  237,  1  Saund.  343,  Viner's  Abr. 
Corp.  I.  3. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  the  County  Council  established  by  12  Vic.  ch.  78  were 
clearly  the  same  corporation  in  substance  and  effect  with 
the  District  Council  that  had  before  existed,  and  was  merely 
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substituted  for  it,  having  the  same  rights,  authority,  liability 
and  duties,  and  being  the  same  thing  in  fact  under  another 
name,  then  the  change  of  name  might  have  occasioned  no 
impediment  to  their  suing  on  this  cause  of  action.  In 
reason  this  should  be  so,  even  without  any  provision  being 
expressly  made  for  it ;  and  the  cases  cited  by  Mr.  Wilson 
on  the  argument,  of  the  Mayor,  &c.,  of  Scarboro'  v.  Butler, 
3  Leo.  237;  and  Mellor  v.  Spateman,  1  Saunders  343, 
shew  that  there  would  be  no  difficulty  on  that  technical 
ground. 

The  learned  judge,  we  think,  took  a  right  view,  at  the 
trial,  of  the  evidence  as  it  applied  to  the  question  of  Meyers' 
liability ;  and  we  consider  that  the  verdict  finding  Meyers 
to  be  liable,  as  well  as  Bull,  was  warranted  by  the  evidence. 
He  would  not  have  been  liable  for  the  money  merely 
because  he  was  one  of  the  district  councillors  who  were 
authorised  to  expend  the  money,  and  because  his  colleague 
had  in  fact  received  it.    The  district  council  does  not  seem 
to  have  intended  by  their  by-law  that  the  councillors  for 
Murray  should  have  the  money  paid  into  their  hands,  and 
so  become  public  accountants  themselves ;  but  only  that 
they  should  have  the  superintendence  and  direction  of  the 
labor  to  be  applied,  and  were  to  employ  persons  to  do  it. 
They  should  have  let  the  money  remain  in  the  treasurer's 
hands,  and  should  have  given  orders  upon  him  to  the  per- 
sons who  did  the  work.    But  Bull  did  apply  to  the  treasurer, 
and  received  it ;  and  there  is  evidence  to  shew  that  his  so 
receiving  it  was  with  the  assent  of  Meyers,  and  in  some 
measure  at  his  instance  ;  and  not  merely  that  Meyers  was 
willing  that  he  alone  should  receive  it,  and  be  alone  ac- 
countable for  it,  but  that  Meyers  assented  that  the  money 
if  paid  to  Bull  should  be  looked  upon  as  if  paid  to  both 
upon  their  joint  liability,  and  to  be  accounted  for  by  the 
two. 

It  is  not  necessary  to  say  whether,  if  the  jury  had  placed 
another  construction  upon  Meyers'  acts  and  declarations, 
we  should  have  overruled  their  decision  ;  but,  having  taken 
that  view  of  it  which  they  have,  we  consider  that  there  was 
enough  on  the  evidence  to  support  that  view. 
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The  question  then  remains — to  whom  are  they  liable  ? 
The  55lh  clause  of  12  Vic.  chap  78,  provides  that  all  the 
public  property,  both  real  and  personal,  of  the  several  dis- 
tricts in  Upper  Canada  shall  become  the  property  of  and 
vested  in  the  municipal  corporations  of  the  counties  to 
which  the  judicial  and  other  proceedings  pending  in  such 
districts  are  by  that  act  transferred. 

The  judicial  proceedings  pending  in  the  District  of  New- 
castle are  by  that  act  transferred  to  the  united  counties  of 
Northumberland  and  Durham,  and  the  new  corporation  now 
represents  the  same  territory  that  the  district  council  did. 
The  money  of  the  district,  no  doubt,  as  public  property, 
(personal),  would,  under  the  words  of  this  clause,  become 
then  under  this  act  the  property  of  the  county  council,  and 
be  vested  in  it — that  is,  the  right  and  claim  to  it  would  vest 
in  the  council  if  it  depended  only  on  thai  clause  ;  but  then 
we  must  consider  the  stat.  12  Vic.  ch.  81,  which  organizes 
county  and  township  councils  and  defines  their  authority 
and  powers,  and  must  see  whether  the  right  to  this  unex- 
pended money  lying  in  the  defendant's  hands  belongs  to 
the  township  council  or  the  county  council. 

If  the  districts  had  been  left  as  they  were,  with  their 
councils,  and  the  12th  Vic.  chap.  81  had  constituted  the 
township  councils  with  the  same  powers  as  are  given  to 
them,  would  it  have  been  in  the  power  of  the  district 
council  to  enforce  the  paym.ent  of  this  road  money  by  ac- 
tion ?  That  seems  to  be  the  question  ;  for  if  it  would, 
then  the  county  council  may  now  do  the  same  thing.  The 
31st  clause  of  chap.  81  (10th  and  31st  heads)  makes  the 
improvement  of  purely  internal  township  roads  the  care 
and  duty  of  the  township  councils.  The  county  councils 
have  now  nothing  to  do  with  that  matter,  though  the 
district  councils  had  it  entirley  under  their  charge,  there 
being  before  this  no  township  councils. 

By  the  32nd  clause  of  the  same  act,  the  county  council 
is  made  a  corporation  for  such  purposes  only  as  the  in- 
habitants at  large  are  concerned  in,  and  they  are  only 
authorised  to  hold  real  and  personal  property  for  the  use  of 
the  inhabitants  of  the  county  in  their  corporate  capacity. 
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Strictly  speaking  therefore,  they  could  only  hold  any  money 
for  the  use  of  the  county  generally,  whereas  this  money 
belongs  to  the  township,  having  been  granted  for  the  im- 
provement of  the  roads.  If  it  had  remained  undrawn  in 
the  hands  of  the  district  treasurer,  he  ought  to  pay  it 
over  to  the  township  council.  And  it  may  be  asked  there- 
fore, why  the  county  council,  now  substituted  for  the 
district  council,  should  not  be  allowed  by  action  to  call  it 
in  and  pay  it  over  to  the  township  council?  The  answer  to 
that  is,  that  if  it  can  be  got  at  once  into  the  right  hands, 
that  is  the  more  proper  course.  The  county  council  might 
take  a  different  view  of  their  obligations  as  to  applying  it, 
or  might  not  properly  apply  it ;  and  besides,  as  the  capacity 
of  corporations  to  be  trustees  for  others  has  been  a  good 
deal  questioned,  it  is  at  least  better  that  they  should  not  un- 
necessarily be  made  trustees ;  and  the  necessity  does  not 
seem  to  exist  in  this  case  for  their  stepping  in  between 
the  township  council  and  these  defendants,  in  order  to 
collect  money  which  they  would  have  to  pay  over  to  the 
township  council  as  soon  they  received  it ;  for  the  fair  con- 
struction of  the  175th  clause  of  the  statute  seems  to  take  in 
such  a  case,  and  to  enable  the  township  council  to  sue  for  a 
debt  which  before  was  due  to  the  district  council,  when  that 
debt  is  due  to  the  locality,  (or  which  is  the  same  thing  when 
the  money  belongs  to  it,)  which  the  township  council  is 
now  competent  to  act  for.  The  176th  clause  seems  to 
support  this  construction.  The  county  council  is  not  a 
body  merely  substituted  for  the  district  council,  with  the 
same  powers  and  objects.  It  has  different  powers  and 
objects,  and  exists  for  different  purposes.  As  to  the  right 
to  possess,  and  therefore  to  sue  for  this  m.oney,  and  to  ex- 
pend It,  the  township  council  now  comes  in  place  of  the 
district  council :  and  may  sustain  an  action  for  money 
due  to  the  inhabitants  of  the  township,  which  this  money 
now  is. 

The  rule  therefore,  we  think  must  be  made  absolute  for 
a  non-suit. 

As  to  the  objections  that  the  by-law  was  invalid,  and  that 
the  money  should  not  have  been  paid  to  the  defendants — 
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we  do  not  determine  against  the  right  of  action  on  those 
grounds.  The  defendants  could  clearly  not  retain  the 
monies  in  their  own  hands  on  any  such  pretences  as  those : 
they  have  recognized  the  legal  right  to  intrust  the  money 
to  them,  and  they  must  of  course  account  for  it.. 

Per  Cur. — Rule  aj3solute  for  a  non-suit. 


Annable  v.  McDonell  et,  ai*. 

New  trial — misdirection. 
The  application  for  a  new  trial  on  the  ground  of  misdirection  must  fail  when  the- 
alleged  misdirection,  as  in  this  case,  amounts  only  to  this — that  the  learned 
judge  in  charging  the  jury  did  not  advance  a  particular  argument  which  the 
counsel  thinks  would  have  influenced  the  jury  in  his  client's  favor. 

Trespass,  quare  clausum  fregit^  on  lot  No.  5, 8th  concession 
Winchester  ;  and  seizing  and  taking  away  goods. 

2nd  count.  Quare  clausum,  fi^git-)  a  dwelling-house  on 
same  lot,  and  making  a  great  noise  thereon  and  taking  away 
goods. 

3rd  count.  De  bonis  asportatis. 

Pleas  by  defendant  McDonell  :--lst.  Not  guilty.  2nd. 
Plaintiff  not  possessed  of  close  in  1st  count.  3rd.  Plaintiff 
not  possessed  of  goods  in  1st  count.  4th.  To  1st  count — • 
justification  on  two  judgments  recovered  by  defendant  Bell 
against  Joshua  Annable,  in  the  County  Court,  and  execu- 
tions thereon,  directed  to  defendant  McDonell ;  and  seizin 
of  these  goods  belonging  to  Joshua  Annable,  being  fraudu- 
lently in  plaintifi''s  possession. 

Three  similar  pleas  to  the  second  count. 

Two  pleas  to  the  third  count,  similar  to  the  3rd  and  4th 
pleas.    Nine  similar  pleas  by  the  defendant  Bell. 

The  plaintiff  took  issue  on  the  1st,  2nd,  3rd,  4th,  6th, 
6th  and  8th  pleas  of  both  defendants,  and  replied  to  the  4th, 
7th  and  9th  pleas  of  defendant  McDonell,  admitting  the 
writs,  de  injuria  absque  residuo  causce — and  specially  de- 
murred to  the  4lh,  7th  and  9th  pleas  of  defendant  Bell. 

The  cause  was  tried  at  the  last  Spring  Assizes  ( 1850)  at 
Cornwall,  coram  Burns,  J. ;  and  the  question  principally 
raised  for  the  decision  of  the  jury  was  on  the  validity  of 
a  transfer  made  of  a  lot  of  land  and  of  the  chattel  property, 
by  Joshua  Annable  to  his  son,  the  plaintiff. 
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It  appeared  that  one  John  P.  Crysler  had  an  execution 
in  the  sheriff's  hands  against  Joshua  Annable's  goods,  and 
had  also  sold  the  lot  to  Joshua  Annable,  giving  him  a  bond 
for  a  deed  on  payment  of  certain  sums  ;  that  it  was  agreed 
between  Crysler,  the  plaintiff,  and  his  father,  that  Crysler 
should  discharge  his  execution,  and  that  the  plaintiff  should 
become  responsible  to  him  for  the  amount  of  the  debt  due 
by  the  father  Joshua  Annable,  and  also  for  the  price  of  the 
land,  w^hich  when  paid  for,  Crysler  was  to  convey  to  plain- 
tiff.   Crysler  agreed  to  give  plaintiff  time  to  pay  the  debt. 

At  this  time  Joshua  Annable  was  indebted  to  Bell,  but 
no  action  had  been  commenced  by  the  latter  against  him. 
On  making  this  arrangement,  the  plaintiff  gave  to  Joshua 
Annable  a  writing,  not  under  seal,  binding  himself  "  under 
a  penalty  of  200/.  to  Joshua  Annable,  for  a  valuable  consi 
deration,  to  pay  to  John  Henry  Crysler  the  sum  due  on  an 
execution  in  favor  of  said  John  Pliny  Crysler,  with  all  costs 
and  expenses  attending  the  same,"  and  that  Joshua  Anna- 
ble should  be  held  harmless  and  exonerated  from  the  same. 
At  the  same  time  an  account  was  made  out  between  the 
plaintiff  and  his  father,  in  which  the  plaintiff  is  charged 
with  the  different  articles  of  property  which  were  liable 
under  Crysler's  execution,  the  aggregate  amount  of  which 
was  104/.  Is.  6c?.,  and  with  a  further  sum  of  6/.  5s.  for  the 
assignment  of  the  father's  right  to  the  lo|  No.  5,  8th  con- 
cession Winchester  ;  and  at  the  foot  of  it  there  was  a  credit 
given — "  by  your  obligation  to  pay  an  execution  cost  and 
expenses  in  favor  of  John  P.  Crysler  against  me  in  Queen's 
Bench  in  full  for  above,"  and  signed  by  Joshua  Annable. 
No  assignment  of  Crysler's  bond  for  a  deed  was  proved, 
but  Crysler  swore  that  the  whole  arrangement  was  with 
his  concurrence,  and  to  secure  the  payment  of  his  debt. 

On  the  defence  it  was  shewn  that  the  plaintiff  had  on 
more  than  one  occasion,  and  in  reference  to  the  seizure 
under  Bell's  writ,  claimed  the  property,  not  by  virtue  of 
this  sale,  but  as  payment  for  wages  earned  by  him  in  work- 
ing for  his  father.  Evidence  was  given  also  for  the  purpose 
of  impeaching  the  bona  fides  of  the  transaction  as  between 
plaintiff,  his  father,  and  Crysler — shewing,  among  other 
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things,  that  Joshua  Annable  continued  living  on  the  land 
as  before  the  transaction  with  his  family,  the  plaintiff  re- 
siding in  the  house  with  them  as  before.  It  was  further 
proved  that  this  sale  was  not  registered — as  if  it  were,  a 
mortgage  would  have  been  necessary,  under  the  statute  12 
Vic.  ch.  74. 

The  case  went  to  the  jury  with  a  charge  against  which 
no  exception  was  made  at  the  trial,  and  which  appeared  to 
have  been  perfectly  correct ;  and  they  rendered  a  verdict 
for  the  plaintiff,  and  S2l.  15s, 

A  rule  nisi  for  a  new  trial  was,  after  some  hesitation, 
granted  ;  the  defendant  complaining  that  the  verdict  was 
against  law  and  evidence — and  also  objecting  that  the 
learned  judge  ought  to  have  charged  the  jury  that  the  pro- 
visions of  the  statute  12  Vic.  ch.  74,  respecting  mortgages 
of  chattels  where  the  non-change  of  possession  was  con- 
sistent with  the  deed,  afforded  a  strong  if  not  conclusive 
argument  against  the  plaintiff  in  this  case — as  he  claimed 
by  an  absolute  sale,  and  nevertheless  the  possession  of  all 
parties  remained  to  all  appearance  the  same  as  before  the 
sale  to  him — and  that  the  omission  to  do  this  was  a  misdi- 
rection, which  would  entitle  the  defendants  to  a  new  trial, 
within  the  principle  of  the  case  of  Elliott  v.  The  South 
Devon  R.  R.  Company,  2  Exch.  Rep.  725. 

The  case  was  argued  by  the  Solicitor  General  for  the 
plaintiff — who  cited  3  B.  x\d.  498  ;  Twyne's  case  with  the 
notes,  in  Smith's  Leading  Cases  ;  5  Tyr.  316  ;  6  East.  257  ; 
5  Taunt.  212  ;  3  M.  &  S.  271  ;  5  T.  R.  235. 

P,  M.  Vankoughnet^  for  defendants,  argued  in  support  of 
the  rule. 

Draper,  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  the  verdict  is  fully  sustained  by  the  evi- 
dence. The  questions  respecting  Crysler's  being  a  bona 
Jide  creditor  of  Joshua  Annable — w^hether  the  arrangement 
was  made  between  plaintiff  and  Joshua  Annable  bona  fide 
to  setde  the  demand — and  whether  plaintiff  did  enter  into 
and  obtain  possession  of  the  property  in  pursuance  of  that 
arrangement — were  all  submitted  to  the  jury,  with  obser- 
vations calling  their  attention  to  the  various  parts  of  the 
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evidence  bearing  on  them,  and  not  omitting  to  notice  par- 
ticularly the  plaintiff's  having  at  one  time  professed  a  right 
to  the  property  as  a  satisfaction  for  wages  due  to  him  by 
Joseph  Annable. 

As  to  the  alleged  misdirection  :  No  such  objection  to  the 
charge  was  intimated  at  the  trial,  which  ought  to  have  been 
done  if  it  was  intended  afterwards  to  rely  upon  it ;  and  if 
it  had  been  made,  I  do  not  think  it  should  have  prevailed, 
for  it  amounts  to  no  more  than  this — that  the  learned  judge 
in  charging  the  jury  did  not  advance  a  particular  argument, 
which  the  defendant's  counsel  thinks  would  have  influenced 
the  jury  in  his  client's  favor.  If  an  omission  to  advance 
every  argument  which  may  be  suggesied  for  plaintiff  or 
defendant,  and  to  direct  the  attention  of  the  jury  thereto, 
be  a  misdirection,  I  fear  the  number  of  applications  for 
new  trials  on  the  ground  of  misdirection  will  be  indefinitely 
multiplied,  or  the  charge  of  the  judge  will  be  extended  to 
an  unprofitable  and  wearisome  length.  But  the  case  cited 
does  not  sustain  any  such  position ;  nor  do  1  think  it  can 
be  upheld  on  any  sound  reason  or  principle. 

The  court  had  some  difficulty  in  granting  a  rule  nisi  ; 
and  after  going  over  all  the  evidence,  and  considering  what 
has  been  urged  in  support  of  the  defendants'  application, 
we  are  of  opinion  the  rule  should  be  discharged. 

Per  Cur. — Rule  discharged. 


Brown  et  al.  v.  Boulton. 

Power  of  judge  to  amend  by  adding  new  count. 
The  judge  at  nisi  prius,  cannot  by  our  act  8  Vic.  ch.  13,  sec-  51 ,  53,  65,  antiend 
the  record,  by  adding  a  new  count  to  the  declaration,  supporting  the  action  in 
another  way,  but  abandoning  nothing  that  had  been  before  stated.  In  this 
case,  which  was  tried  in  the  county  court  under  a  writ  of  trial,  the  Judge 
allowed  the  record  to  be  amended  by  adding  a  count,  excusing  the  non-pre- 
sentment of  a  note  to  the  maker — the  declaration  having  averred  its  present- 
ment ;  but  Held  per  Cur.  that  the  Judge  below  was  wrong,  and  that  there 
must  be  a  new  trial  without  costs. 

Action  against  the  defendant,  as  indorser  of  a  promissory 
note  made  by  Charles  Clark. 

Plea — that  the  note  was  not  duly  presented  to  Clark^  and 
issue  thereon. 


3c 


VOL.  VIII. 


386  queen's  bench,  Hilary  term,  15  vic. 

The  note  was  payable  in  15  months,  and  not  at  any  par- 
ticular place — the  averment  in  the  declaration  was  that  the 
note  was  duly  presented  to  Clark  on  the  day  when  it 
became  due. 

The  issue  was  sent  down  by  writ  of  trial  to  the  Home 
District  Court. 

The  evidence  at  the  trial  was  that  Clark  had  left  his 
residence  at  Cobourg  about  the  25th  of  November,  for  some 
part  of  this  province ;  not  that  he  had  absconded  or  left 
Canada.  About  three  weeks  before  that,  he  had  been  living 
as  a  guest  with  his  brother,  in  Cobourg.  The  note  fell  due 
on  the  13th  of  December,  and  the  plaintiffs  proved  that  the 
holder  of  the  note  had  gone  to  the  house  in  w^hich  Clark 
had  lived  in  Cobourg,  before  he  left  his  residence,  and  went 
to  live  with  his  brother,  and  had  merely  inquired  of  a  person 
whom  he  saw  there  where  Clark  was — not  however  pre- 
senting the  note,  or  saying  anything  about  it. 

it  was  objected  that  as  there  had  been  no  presentment,  the 
plaintiff  could  not  succeed  on  the  issue.  The  plaintiffs  then 
applied  for  and  obtained  leave  to  amend  under  the  statute, 
by  adding  a  count  stating  an  excuse  for  not  presenting,  and 
averring  due  diligence  to  find  Clark. 

The  right  of  the  judge  of  the  district  court  to  make  that 
amendment,  or  any  amendment  of  the  record  at  the  trial, 
was  resisted,  but  it  was  allowed  ;  and  the  trial  went  on, 
and  the  jury  gave  the  plaintiff  a  verdict.  The  defendant,  by 
Weller^  obtained  here  a  rule  nisi,  for  a  new  trial  for  mis- 
direction, and  the  right  to  make  the  amendment  was 
questioned. 

Cameron^  Q.  C.  shewed  cause.  Cases  cited — 5  M.  &  W. 
408 ;  2  Stra.  1087 ;  2  C.  &  K.  372 ;  6  Q.  B.  R.  362 ;  3 
Kent's  Com.  96. 

RoBTNSON,  C.  J.  delivered  the  judgment  of  the  court. 

There  can  be  no  doubt  that  the  District  Court  Act  does 
expressly  give  to  the  judge  who  tries  issues  upon  a  writ  of 
trial  from  this  court,  the  same  power  to  make  amendments 
in  the  record  at  the  trial  as  a  judge  at  nisi  prius  has  under 
the  late  act ;  but  the  allowing  a  new  count  to  be  added  ex- 
cusing presentment,  while  another  count  upon  the  same 
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note  remained  upon  the  record  unaltered,  averring  an  actual 
presentment,  thus  presenting  the  cause  of  action  in  a 
double  form  to  the  jury,  was  not  the  correction  of  a  previous 
error,  but  the  mere  giving  to  the  plaintiff  the  privilege  of 
laying  his  action  in  a  new  way,  in  addition  to  another  way 
of  laying  his  action  upon  the  same  cause  of  action,  which 
he  had  not  abandoned. 

It  was  not  substituting  one  statment  for  another,  which  is 
what  the  statute  contemplates,  but  the  giving  the  advantage 
of  attempting  to  support  the  action  in  another  way,  aban- 
doning nothing  that  had  been  before  stated ;  and  besides, 
the  jury  could  not  properly  give  a  verdict  on  the  count  so 
allowed  to  be  added,  because  it  had  not  been  pleaded  to, 
and  there  was  no  issue  upon  it  which  they  could  be  sworn 
to  try,  neither  indeed  is  there  anything  now  upon  the  record 
on  which  the  verdict  could  be  upheld  ;  for  the  amendment  by 
adding  a  new  count,  was  after  all  not  made  in  fact,  and 
there  is  no  count  on  the  record  except  that  in  which  a  pre- 
sentment is  averred,  and  upon  the  trial  no  presentment 
was  proved. 

Independently  therefore  of  the  question,  whether  due 
diligence  was  used,  and  so  a  legal  excuse  for  not  present- 
ing made  out,  which  it  will  be  better  to  leave  to  be  tried 
hereafter  without  prejudice,  we  think  there  must  of  neces- 
sity be  a  new  trial  without  costs. 

Per  Cur, — Rule  discharged  without  costs. 


Smith  v.  Russell. 

Recognizance — In  what  county  to  be  sued  upon. 

A  recognizance  set  out  as  having  been  entered  into  in  open  court  in  Toronto 
and  remaining  of  record  in  Toronto,  cannot  be  sued  upon  out  of  the  County  of 
York,  where  the  record  is. 

In  this  case,  the  only  question  decided  upon  demurrer 
was,  whether  a  recognizance  being  set  out  as  having  been 
entered  into  in  open  court  in  Toronto,  and  remaining  of 
record  in  Toronto,  could  be  sued  upon  out  of  the  County  of 
York,  where  the  record  was :  and  Per  Cur. — We  are  of 
opinion  that  the  recognizance  sued  upon  being  set  out  as 
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having  been  entered  into  in  open  court  at  Toronto,  and  as 
being  entered  of  record  and  remaining  of  record  in  Toronto, 
no  action  can  be  brought  upon  it  except  in  the  County  of 
York,  where  the  record  is,  and  that  independently  of  all 
other  exceptions,  judgment  must  on  that  ground  be  ren- 
dered for  the  defendant.— See  2  Moore  66,  2  Saund.  68,  1 
B.  &  Al.        1  Salk.  566,  7  U.  C.  R.  22,  Hob.  196. 


McDonald  (widow)  v.  McIntosh. 

Ejfed  of  acknowledgment  in  writing  after  twenty  yeai  s  have  expired — Dower — 
Statute  of  Limitations — U^ien  begins  to  run  in  Bower — Effect  of  widow's 
possession  as  to  commencement  of  twenty  years. 

Whera  twenty  years  have  passed  without  a  written  acknowledgment  of  title,  or 
paynnent  of  rent ,  the  1  itle  is  extinguished  and  cannot  be  revived  by  an  acknow- 
ledgment given  afterwards. 

The  court  in  this  case  coiifirnned  the  decision  expressed  in  German  v.  Grooms,  6 
U.  C.  R.  415,  that  the  action  of  dower  is  within  our  Statute  of  Limitations,  4 
Wm.  IV.,  chap.  1,  and  that  it  must  be  brought  within  twenty  years  after  the 
death  of  the  husband. 

The  fact  that  the  widow  has  been  allowed  lo  remain  in  the  possession  of  her  hus- 
band's land  to  a  period  close  upon  twenty  years  from  the  time  of  her  hnsband's 
death,  makes  no  difference  as  lo  the  necessity  she  is  under  of  suing  for  her 
dower  ivithin  the  twenty  years  after  his  death. 

The  plaintiff  sued  for  dower  in  lot  19,  in  the  5th  conces- 
sion of  Lancaster,  averring  that  her  husband  died  seized 
on  the  1st  of  July  1827,  and  claiming  damages  for  deten- 
tion of  dower. 

Pleas — 1st.  Denying  the  seizin  of  the  husband  at  any 
time  during  coverture.  t 

2d..  That  the  husband  did  not  die  seized. 

3d.  Non-tenure. 

4th.  That  the  plainlilf 's  right  to  dower  accrued  to  her 
more  than  twenty  years  next  before  her  suing  forth  her  sum- 
mons in  this  action. 

The  plaintiff  joined  issue  on  1st  and  2d  pleas  ;  to  3d,  she 
replied  that  the  defendant  was  at  the  time  of  the  plaintiff 
suing  forth  her  summons,  or  at  some  time  since  has  been 
tenant  of  the  premises,  or  of  some  part  thereof  as  of  free- 
hold. 

4th.  She  denied  that  the  right  accrued  to  her  more  than 
twenty  years  next  before  suing  forth  the  writ,  &c. 

The  crown  granted  the  lot  19  in  the  5lh  concession  of 
Lancaster,  to  John  McDonald,  on  the  8th  of  April  1817.  He 
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conveyed  the  land  to  his  son  John  McDonald,  the  husband 
of  the  plaintiff,  on  the  14th  of  Septenaber  181S,  who  died 
in  1822  in  possession  of  the  lot ;  and  his  widow,  the  plain- 
tiff, continued  to  live  on  the  land  till  the  autumn  of  1837, 
bringing  up  the  family  upon  it.  In  1822  her  eldest  son  was 
from  12  to  14  years  old.  The  widow  was  ousted  in  1837, 
by  the  father  of  the  defendant,  under  whom  the  defendant 
claimed. 

In  December  1849  a  son  of  the  plaintiff's  went  to  the 
defendant  to  demand  dower  on  behalf  of  the  plaintiff,  and 
on  the  31st  of  December  1849,  the  defendant  wrote  a  letter 
to  the  plaintiff's  attorney  in  reference  to  the  plaintiff's 
claim,  which  was  produced  at  the  trial.  He  said  in  the 
letter  "  that  he  does  not  intend  to  defend  the  suit,  and  was 
willing  at  any  time  that  the  widow  should  take  possession 
of  the  portion  she  is  entitled  to  by  law."  He  desired  that 
she  might  be  told  that;  and,  with  reference  to  her  claim  for 
arrears  of  dower,  he  said  he  was  willing  to  allow  it.  He 
added,  that  when  her  son  called  on  his  agent,  he  wanted  a 
sum  of  money  for  the  dower,  but  so  far  as  he  had  learnt, 
never  demanded  possession.  Some  difficulty  occurring 
afterwards,  this  action  was  brought. 

The  only  question  was  whether  the  remedy  for  dower 
was  barred  by  the  Statute  of  Limitations,  It  appeared  that 
under  a  judgment  against  the  heirs  at  law  of  the  deman- 
dants husband,  the  land  was  sold,  and  under  that  sale  the 
defendant  claimed  title. 

Verdict  for  the  defendant.  Damages  assessed  for  the 
detention  of  dower.  Is.,  and  for  arrears  of  dower  at  9/. 

McDonald^  Solicitor  General,  obtained  a  rule  on  the  leave 
reserved  at  the  trial  to  enter  a  verdict  for  him  on  the  issue 
j     on  the  Statute  of  Limitations.    He  cited  3  U.  C.  R.  486 ; 
!     6  U.  C.  R.  414,  and  referred  to  4  Wm.  IV.  ch.  1,  sec.  14, 
'     16,  17,  25,  26,  37,  44.  59  :  3  Wils,  517. 

Brough  shewed  cause.    He  cited  10  Q.  B.  R.  471 ;  6  M. 
j    &  W.  302;  3  M.  &.  W.  402  ;  10  M.  &  W.  575;  10  A.  & 
E.,  N.  S.  491  ;  C.  Lilt,  57,  (b) ;  1  Drewry  &  Warren,  291  ; 
1   Park  on  Dower,  302-11;  Com.  Digest  Temps.  G.  5,  9  ; 
;  Brook's  Abr.  Statute  of  Limitations,  15. 
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Robinson,  C.  J. — If  the  defendant's  letter  of  the  31st  of 
December  1849,  had  been  written  before  the  twenty  years 
had  expired,  it  would  have  precluded  all  question,  for  that 
is  an  unequivocal  admission  of  the  plaintiff's  right  to 
dower.  But  such  admissions  can  be  of  no  avail  unless 
they  are  made  before  the  claim  is  barred.  When  twenty 
years  have  passed  without  a  written  acknowledgment  of 
title,  or  payment  of  rent,  the  litle  is  extinguished,  and  can- 
not be  revived  by  an  acknowledgment  given  aflerwards. 
We  assumed  this  to  be  so  in  Doe  dem.  Perry  v.  Hender- 
son, 3  U.  C.  R.  486,  and  though  we  have  met  wiih  no  case 
in  which  the  point  has  been  determined,  yet  I  find  text 
writers  consider  that  to  be  the  effect  of  the  statute(G).  The 
26th  and  39th  clauses  of  4  Wm.  IV,  ch.  1,  seem  clearly  to 
lead  to  that  conclusion. 

But  a  doubt  is  raised  whether  our  statute  4  Wm.  lY,  ch. 
1,  limits  the  time  for  bringing  an  action  for  dower.  The 
same  question  is  raised  upon  the  new  Statute  of  Limita- 
tions in  England,  but  no  adjudged  case  can  be  found  on 
the  point,  and  it  is  remarkable  how  generally  any  allusion 
to  it  seems  to  be  avoided  by  text  writers.  Whenever  atten- 
tion has  been  given  to  the  point,  it  seems  to  have  been 
assumed  that  the  English  statute  does  limit  the  action  for 
dower,  and  our  statute  follows  its  provisions  closely.  If 
before  the  passing  of  the  new  act  the  remedy  for  dower 
had  been  limited,  we  could  have  no  doubt  that  the  Legis- 
lature must  have  meant  to  include  actions  for  dower  in  that 
statute,  because  they  clearly  did  not  mean  to  leave  any 
remedy  unlimited  which  had  been  limited  before.  Their 
object  was  to  quiet  possessions  and  to  secure  people  more 
effectually  against  dormant  claims. 

But  before  the  new  statute,  the  action  for  dower  was  not 
limited.  The  common  law  imposed  no  limitation  in  any 
case,  and  it  was  always  held  that  neither  of  the  statutes, 
32  Henry  VIII,  ch.  2,  and  the  21  Jac.  I,  ch.  16,  extended  to 
actions  for  dower,  and  for  reasons  quite  obvious,  when  we 
consider  the  language  of  those  statutes. 


(a)  Browne  on  Actions,  33. 
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They  regard  immediate  rights  of  entry,  or  the  regaining 
a  seizin  of  which  the  party  had  been  deprived,  and  for 
which  he  must  take  his  remedy  within  the  time  limited: 
bat  the  widow  suing  for  her  dower  is  seeking  that  of 
which  she  has  never  yet  had  seizin,  nor  any  other  person 
in  respect  of  the  estate  claimed,  and  she  has  no  right  of 
entry  into  any  certain  portion  of  land,  (not  referring  at 
present  to  her  mere  quarantine,)  until  she  has  dower  ad- 
measured to  her,  nor  has  she  any  undivided  interest  in  the 
estate  until  that  takes  place. 

Then  the  remedy  for  dower  not  being  barred  before,  it 
ought  to  be  seen  clearly  in  the  new  act,  that  it  is  thereby 
barred,  before  we  hold  it  to  be  so".  It  is  not  barred  by 
words  expressly  relating  to  the  action  for  dower. 

The  13th,  14th  and  44th  clauses,  it  is  true,  do  refer  ex- 
pressly to  dower,  but  they  do  not  apply  to  this  question, 
though  they  afford  an  argurnent  that  the  Legislature  must  have 
considered  and  intended  the  remedy  for  dower  to  be  barred 
by  the  general  limitation  clause  ;  because,  to  leave  it  un- 
limited, would  seem  inconsistent  with  those  particular 
provisions ;  and  the  Legislature,  it  is  evident  from  those 
clauses,  had  the  subject  of  dower  in  mind  while  passing 
the  act. 

That  the  question  does  not  seem  to  have  occurred  in 
England,  is  not  surprising,  for  the  cases  are  few  in  which 
dower  is  left  to  stand  upon  the  footing  of  the  common  law; 
it  is  generally  guarded  against  by  settlements  ;  and  where  the 
right  exists,  the  claim  is  not  likely  to  be  allowed  to  lie 
dormant  there  for  twenty  years,  particularly  since  dower  is 
now  confined  to  lands  of  which  the  husband  died  seized, 
and  in  most  cases  in  which  twenty  years  have  elapsed  the 
right  has  probably  been  at  an  end  by  the  widow's  death. 

In  German  v.  Grooms,  6  U.  C.  Rep.  415,  we  held  the 
action  for  dower  to  be  within  our  statute,  and  we  still 
think  h  clear  that  it  is. 

The  16th  clause  provides  "  that  no  person  shall  bring  an 
action  to  recover  any  land  but  within  twenty  years  next 
after  the  time  at  which  the  right  to  bring  such  action  shall 
have  first  accrued  to  the  person  bringing  the  same."  The 
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action  for  dower  is  not  b.-irred  unless  it  comes  williin  that 
(ilaose,  but  we  think  it  does  come  wilhin  it.  If  no  expla- 
nation had  been  given  of  what  is  meant  by  the  word 
"Jand,"  such  as  is  given  in  the  59th  clause  of  the  act,  it 
would  still  have  been  right,  1  think,  to  hold  that  the  words 
just  quoted  embrace  an  action  for  dower,  for  though  it  is 
true  that  such  action  is  not  expected  to  terminate,  and  does 
not  terminate  in  a  judgment  which  of  itself  establishes  ihe 
widow's  right  to  any  certain  parcel  of  land,  yet  it  would 
not  be  a  reasonable  construction  of  a  statute  passed  for 
such  a  purpose  as  this  to  hold  that  an  action  for  dower  is 
not  on  that  account  an  action  for  land.  The  very  object  is 
to  get  a  certain  portion,  yet  unascertained,  of  certain  land. 
The  widow  is  certainly  suing  "for  land,"  and  it  is  only  a 
circumstance  in  the  proceeding  that  before  she  can  reap 
the  specific  fruit  of  her  action,  it  is  necessary  for  something 
to  be  done  after  she  has  obtained  a  judgment  establishing 
her  right.  That  something  follows,  inevitably,  if  she  gains 
her  action,  and  is  a  part  of  the  proceeding,  all  growing  out 
of,  and  to  be  referred  to,  the  first  step  in  the  action. 

And  the  meaning  given  to  the  word  "land"  in  the  o9th 
clause  is  wide  enough  to  include  the  claim  to  dower,  though 
the  language  might  perhaps  have  been  better  suited  to  ex- 
press that  intention.  The  words  "  to  any  estate  for  any 
life,"  and  "  to  any  right  of  action,"  seem  to  include  it. 

Then,  if  we  must  hold  the  action  for  dower  to  be  barred 
by  the  16th  clause,  as  explained  by  the  59th,  there  is  no 
occasion  to  look  at  the  17th  clause  for  any  other  purpose 
than  to  find  whether,  as  regards  dower,  a  starting  point 
from  whence  to  reckon  the  twenty  years  is  not  given,  which 
will  be  nearer  the  time  of  bringing  the  action  than  the 
period  at  which  the  right  to  bring  the  action  first  accrued. 
The  first  class  of  cases  defined  in  the  17th  section  does  not 
include  it,  at  least  under  the  circumstances  of  the  case  be- 
fore us,  because  the  plaintiff,  who  is  now  suing,  though  she 
was  in  actual  possession  of  the  whole  land  from  her  hus- 
band's death  till  1837,  was  never  in  possession  "m  respect 
of  the  estate  or  interest  ivhich  she  now  claims''^ — that  is,  not 
in  respect  of  her  dower.    She  could  not  be,  under  the  cir- 
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cumstance,  for  dower  had  never  been  assigned  to  her  ;  she 
had  yet  to  establish  her  claim  to  anything  certain  ;  she  had 
neither  a  several  legal  interest  in  any  part  of  the  land,  nor 
an  interest  jointly,  or  ia  common  with  others.  If  she 
comes  under  none  of  the  examples  given  in  the  19th  clause, 
then  the  period  of  limitation  is  left  to  commence  absolutely, 
under  the  16th  clause,  at  the  time  of  the  right  of  action  first 
accruing,  which  was  upon  the  death  of  the  husband  ;  and 
I  see  no  head  of  the  17th  clause  within  which  dower  can 
come,  unless  it  be  these  words :  "and  when  the  estate  or 
interest  claimed  shall  have  been  a  future  estate  or  interest^ 
and  no  person  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in 
respect  of  such  estate  or  interest,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such 
estate  or  interest  became  an  estate  or  interest  in  possession." 

The  interest  of  the  wife  is  inchoate  in  her  husband's  life- 
time, and  first  becomes  perfect  on  his  death,  and  she  is  then 
first  in  a  situation  to  gain  possession.  If  it  was  intended 
that  this  head  of  the  statute  should  include  dower,  it  might 
certainly  have  been  more  happily  expressed  ;  but  it  is  really 
of  no  consequence  to  discuss  that  question,  because  the 
effect  of  it  would  be  the  same  as  the  general  effect  of  the 
16th  clause — it  would  give  no  different  starting  point ;  the 
twenty  years  would  in  either  case  begin  when  the  husband 
died,  whether  taken  with  this  explanation  or  without  it. 

Then,  holding  the  action  for  dower  to  be  within  the  Statute 
of  Limitations,  the  twenty  years  from  the  right  of  action 
accruing  had  already  expired  in  this  case,  and  all  that  re- 
mains to  be  considered  is,  that  the  widow  was  in  actual 
possession  of  the  whole  estate  from  1822  to  1837,  when  she 
was  dispossessed,  and  since  that  period  twenty  years  have 
not  elapsed. 

We  have  spent  some  time  in  considering  what  would  be 
the  legal  effect  of  that,  and  cannot  satisfy  ourselves  that  it 
relieves  the  plaintiff  from  the  operation  of  the  statute,  though 
it  may  seem  absurd,  as  it  did  to  us  at  first,  that  the  widow 
should  be  held  to  have  forborne  her  remedy,  when  she  had 
no  occasion  to  resort  to  any,  not  being  kept  out  of  the  es- 
3  d  yoh,  VIII. 


594 


QUEEN  BENCH,  HILARY  TERM,   15  VIC. 


tate,  and  when  her  bringing  the  action  could  only  have  had 
the  effect  of  circumscribing  what  she  was  actually  enjoy- 
ing. If  she  had  been  left  five  years  longer  in  possession, 
the  whole  estate  would  have  been  hers  ;  and  it  seems  repug- 
nant that  the  statute  should  be  at  the  same  time  running  for 
her  and  against  her  in  respect  to  the  same  property;  but 
she  could  have  sued  for  her  dower ;  the  heir  being  an  infant, 
would  in  this  case  have  occasioned  no  impediment,  and 
we  cannot  say  that  there  is  anything  in  the  circumstance  of 
her  being  in  actual  possession  which  should  relieve  her 
from  the  necessity  of  establishing  her  right  to  the  specific 
estate  in  dower  within  twenty  years  from  her  right  of  action 
first  accruing. 

In  some  cases  she  might  be  allowed  to  possess  the  whole, 
for  a  long  period  upon  the  understanding  that  she  would 
waive  her  dower,  and  her  coming  afterwaids  with  a  claim 
for  dower  might  be  a  surprise  upon  the  heir  or  devisee. 
It  is  safer  and  more  reasonable  that  if  she  means  ever  to 
assert  her  absolute  right  to  dower,  she  should  do  so  within 
twenty  years  unless  she  comes  under  some  of  the  disabili- 
ties which  form  exceptions  to  the  statute.  Her  being  in 
possession  is  not  one  of  these  exceptions,  and  as  I  think 
it  clear  that  she  cannot  be  held  to  have  been  in  possession 
in  respect  of  her  estate  in  dower,  I  can  see  no  ground  on 
which  I  can  hold  her  not  barred. 

Several  cases  were  cited  by  Mr.  j5mw^^  in  the  argument, 
which  will  be  found  inapplicable  under  the  present  state  of 
the  law,  the  new  Statute  of  Limitations  having  left  no  room 
for  the  application  of  the  principles  which  they  establish, 
arising  from  the.rightful  or  wrongful  occupation  of  parties. 
The  widow  does  not  stand  in  the  situation  of  a  person  who 
has  been  dispossessed  of  any  estate  of  which  she  had  sei- 
zin ;  she  is  under  the  necessity  of  first  establishing  her  right 
where  dower  has  not  been  amicably  assigned  to  her.  Be- 
fore that,  she  has  no  interest,  legal  or  equitable  in  the  land, 
her  right  is  only  to  have  dower  assigned.  That  is  clearly 
laid  down  in  the  case  of  The  King  v.  The  Inhabitants  of 
Northweaid,  Bassett.— 2  B.  &  C.  728. 

Feeling  myself  driven  to  this  decision,  I  cannot  but 


m'donald  v.  m'intosh. 


395 


regret  that  when  the  parties  came  so  near  an  amicable  set- 
tlement as  the  letters  which  were  in  evidence  shew  they 
did,  they  should  have  failed  to  conclude  it. 

The  widow  seems  to  have  been  a  little  unreasonable  in 
insisting  upon  her  claim  for  arrears,  which  could  be  no  great 
matter,  being  limited  to  six  years,  and  the  land  being 
shewn  to  be  of  small  annual  value  ;  she  had  been  allowed 
to  occupy  the  whole  property  for  fifleen  years,  and  might 
have  been  content  to  set  the  one  against  the  other.  By  in- 
sisting on  damages,  she  has  stirred  a  question  which  we 
find  ourselves  unable  to  decide  in  her  favor,  and  so  she 
may  lose  what  otherwise  she  might  have  had,  perhaps 
without  litigation.  The  defendant  may  probable  be  stili> 
disposed  to  act  equitably  by  her,  as  he  once  declared  his 
intention  to  do. 

Draper,  J. — The  right  of  the  widow  immediately  on  the 
death  of  her  husband  was  a  right  of  action,  not  a  right  of 
entry,  while  she  had  no  dower  whatever  out  of  the  estate 
of  which  the  husband  was  seized  during  the  coverture ;  a 
writ  of  dower  unde  nihil  habet  was  her  remedy.  If  she 
had  obtained  dower  of  part,  but  not  of  all,  then  a  writ  of 
dower,  strictly  a  writ  of  right,  both  which  writs  are  pre- 
served to  her  by  the  statute.  Until  dower  is  assigned,  she 
has  the  right  only — no  estate  in  possession  (a). 

The  heir  or  other  tenant  of  the  freehold  may  assign  dower 
to  the  widow,  and  this,  even  though  the  heir  be  an  infant 
(6).  But  if  such  assignment  be  not  voluntarily  made,  she 
must  bring  her  action,  for,  "  in  dower,  where  the  writ  de- 
mandeth  nothing  ascertain"  (c)  (only  an  unascertained  third 
pari  in  certain  premises,)  "  there  the  demandant  after  judg- 
ment, cannot  enter  or  distrain  until  execution  sued,  by 
which  execution  the  sheriff  is  by  the  King's  writ  to  de- 
liver the  third  part  in  certainty  to  the  demandant. 

The  Statute  of  Morton  gives  the  widow  a  right  to  dam- 
ages for  the  withholding  of  her  dower  in  lands  whereof  her 
husband  died  seized,  and  she  ought  not  to  delay  at  least 
demanding  her  dower,  if  not  suing  out  her  writ,  or  her 

(o)   Dyer,  343,  b. ;  Doe  v.  Nutt,  2  C.  &  P.  430  ;  2  Keen,  527. 
(6)   Co.  Lit.  35  a.   (c)   Co.  Lit.  34  b. 
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claim  to  such  damages  may  be  defeated  by  a  plea  of  touts 
terns  prist  (a). 

When  judgment  is  given  in  favor  of  the  demandant,  and 
execution  goes,  she  obtains  seizin  by  delivery,  actual  or 
symbolical,  from  the  sheriff. 

Thus,  then,  her  right  of  action  for  dower  becomes  con- 
summate on  the  death  of  her  husband,  in  all  lands  of  which 
he  was  seized  during  her  coverture,  but  her  seizin  of  his 
estate  in  certainty  was  not  complete  until  voluntary  as- 
signment by  the  heir  or  tenant,  or  by  delivery  or  execution 
by  the  sheriff  (b). 

It  seems  to  me  therefore,  her  dower  does  not  and  cannot 
become  an  estate  in  possession  until  such  assignment  or 
delivery. 

But  it  is  nevertheless,  from  the  moment  these  three  things 
occur — viz.  marriage,  seizin,  and  the  death  of  the  husband — 
a  right  to  bring  an  action  to  recover  land  within  the  exact 
meaning  of  the  16th  section  of  our  statute,  and  that  it  is 
limited  by  the  operation  of  that  section  only,  without  the 
necessity  of  referring  to  the  17th  section  in  order  to  ascer- 
tain "  the  exact  point  of  lime  from  whence  the  twenty  years 
should  begin  to  date," 

The  cases  of  James  v.  Salter  (c),  Grant  v.  Ellis  (c?),  Owen 
V.  De  Beauvoir  (e),  seem  to  me  to  establish  that  the  17th, 
and  some  subsequent  sections  of  the  act  do  not  in  every 
possible  case  define  the  time  at  which  the  right  to  bring  an 
action,  or  make  an  entry  or  distress,  shall  be  deemed  to 
accrue,  but  that  the  16th  section  has  an  operation  indepen- 
dent of,  and  not  limited  by  such  sebsequent  section,  and  on 
the  best  opinion  I  can  form,  this  is  one  of  the  cases  in  which 
the  16th  section  has  such  operation. 

On  the  issue  taken  on  the  4th  plea,  and  the  evidence,  it 
appears  to  me  the  defendant  is  entitled  to  succeed. 

Whether  by  adopting  a.  different  mode  of  replying  the 
demandant  could  have  entitled  herself  to  recover,  does  not 
appear  on  the  facts  before  us.    Her  case  is  apparently  a 

(a)  Co.  Lit.  32  b.;  Covsellis  v.  Corsellis.  Finch.  200.  (6)  Vide  Rex  v.  Norfh- 
weald,  Bassptt.  2  B.  &  C.  724.  (c)  3  Bing.  N.  C.  544.  (d)  9  M.  &  W.  113. 
(0  16M.&W.  562. 
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hard  one,  and  one  in  which  the  court  would  gladly  avail 
themselves  of  any  established  principle  which  would  enti- 
tle her  to  recover. 

Rich's  case  (a),  the  case  of  Belfieldv.  Ross  (6),  and  Ket- 
tillesby  v.  Kettillesby  (c),  may  be  referred  to,  as  shewing 
that  for  some  purposes  her  possession  of  the  whole  land 
may  operate  on  her  claim  to  dower,  or  to  damages  for  the 
not  assigning  it  on  demand. 

The  entry  of  the  widow  into  the  whole  of  the  estate 
would  be  a  wrong,  being  a  disseizin  of  the  heir,  and  may 
be  pleaded  in  bar  of  her  action  for  dower,  shewing  that 
such  entry  is  not  considered  as  an  entry  in  her  own  right  as 
to  a  third  part,  but  a  wrongful  entry  as  to  the  whole. 

So  such  entry  and  possession  will  operate  in  bar  or  re- 
duction of  her  damages  for  the  detention. 

Burns,  J.,  concurred. 

Per  Cur, — Verdict  for  defendant  on  4th  plea. 


Mink  v.  Jarvis,  Sheriff,  &c. 

Right  of  deputy  sheriff  to  hind  sheriff,  by  givint^  a  warranty,  without  his  knowledge, 

as  to  ownership  oj  goods. 
Semble,  that  the  deputy  sheriff  cannot  in  any  sale  of  property  in  execution  bind 

the  sheriff,  by  giving  of  his  own  accord  a  warranty  that  the  goods  belonged  lo 

the  debtor  in  ihe  fi.  fa.  (Draper,  J.,  duhitante.') 
The  deputy  sheriif  would  be  clearly  liable  himself  on  such  a  warranty. 

The  plaintiff  declared  that  the  defendant,  as  sheriff,  &c., 
had  in  his  possession  a  horse,  which  he  had  seized  under 
a  writ  of  fi.fa.  against  the  goods  of  one  William  Keatting 
the  elder,  and  one  George  M.  Chumasero ;  and  that  there- 
upon— the  said  horse  being  duly  exposed  to  sale  on  the  31st 
of  October  1849 — in  consideration  that  the  plaintiff  would 
buy  of  the  defendant,  as  such  sheriff,  the  said  horse  for  30/. 
then  offered  therefor,  "  the  defendant  undertook  and  pro- 
mised the  plaintiff  that  the  said  William  Keatting  the  elder 
then  was  the  true  and  lawful  owner  of  the  said  horse ;  and 
that  he  the  defendant,  as  such  sheriff  as  aforesaid,  then  had 
good  right  and  lawful  power,  under  and  by  virtue  of  the 
said  writ,  to  sell  and  dispose  of  the  said  horse  as  and  for 


(a)  3  Leon,  52.     (Jb)  4  Leon  198 ;  Moor,  80.     (c)  Dyer,  76  b. 
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the  property  of  the  said  William  Keatting  the  elder ;  and 
further,  that  he  the  said  defendant  would  save  harmless  and 
indemnify  the  plaintiff,  on  account  of  him  the  said  plaintiff 
purchasing  the  said  horse  as  aforesaid." 

The  plaintiff  then  averred  that  he,  confiding  in  the  said 
promises,  bought  the  horse,  &c.,  and  paid  the  defendant 
therefor;  that  the  horse  was  not  the  property  of  Keatting, 
and  that  the  defendant  as  sheriff  had  no  right  to  sell  him  ; 
and  that  by  reason  of  the  premises  one  William  Keatting 
the  younger,  having  title  to  the  horse,  demanded  him  from 
the  plaintiff,  and  sued  him  in  the  County  Court ;  and  that 
the  plaintiff  was  obliged  afterwards,  by  judgment  of  the 
said  court,  to  pay  to  the  said  William  Keating,  junior,  a 
large  sum,  to  wit  50/.,  for  his  damages,  on  occasion  of  the 
detention  of  the  said  horse,  &c.,  warranted  to  be  the  pro- 
perty of  William  Keatting  the  elder;  and  a  further  sum, 
viz.  20Z.,  for  Keatting's  costs  in  the  said  action ;  and  was 
put  to  lOZ.  further  costs  in  defending  the  said  suit. 

The  declaration  contained  a  second  count,  as  upon  a 
sale  and  warranty  by  the  defendant  in  his  private  capacity, 
saying  nothing  of  his  office  of  sheriff,  or  of  any  execution  ; 
and  also  common  counts. 

The  defendant  pleaded  to  the  first  count  : — 1st.  Non- 
assumpsit, 

2nd.  That  Keatting,  senior,  was  the  owner  of  the  horse, 
and  that  the  defendant  as  sheriff  had  good  right  to  sell  him 
under  the  writ. 

3rd.  That  the  money  mentioned  in  this  count  was  not 
paid  by  the  plaintiff  to  Keatting,  junior,  for  his  damages 
sustained  on  account  of  the  detention  of  the  horse,  in  man- 
ner and  form,  &c. 

4th.  Nul  tiel  record  to  the  recovery  alleged  by  Keatting, 
junior,  against  the  plaintiff. 

5th.  That  that  judgment  was  obtained  illegally,  and  con- 
trary to  justice  and  equity. 

6th.  That  the  warranty  was  made  and  entered  into  by 
one  Robert  Beard,  acting  as  deputy  sheriff  in  the  sale  of 
the  horse,  and  without  the  knowledge  or  authority  of  the 
defendant,  and  was  never  afterwards  ratified  or  confirmed 
by  the  defendant. 
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7th.  To  the  second  count :  non-assumpsit. 

8lh.  That  the  defendant  had  good  right  to  sell  the  horse. 

9th.  That  the  horse  was  not  the  property  of  Keatting, 
junior,  at  the  time  of  the  sale. 

10th.  Traversing  the  payment  of  monies  by  the  plaintiff 
to  Keatting,  junior,  mentioned  in  the  second  count. 

To  the  common  counts  :  non-assumpsit. 

The  plaintiff  demurred  to  the  4th  and  5th  pleas,  and  took 
issue  on  the  others. 

At  the  trial  it  was  contended — and  this  was  the  principal 
point  in  the  case — that  the  warranty  declared  on  was  not 
binding  on  the  sheriff. 

The  deputy  sheriff,  Robert  Beard,  was  called,  and  he 
swore  that  he  sold  the  horse,  under  the  fi,  fa.^  on  the  1 1th 
of  January  1849,  at  the  suit  of  Brunskill ;  that  this  and 
other  property  seized  was  denied  by  the  debtor  to  be  his 
property  ;  that  Keatting,  junior,  son  of  the  debtor,  put  up 
handbills  forbidding  persons  to  purchase  ;  that  Brunskill 
gave  indemnity  and  directed  the  witness  to  proceed  ;  that 
he  Beard,  in  order  to  give  people  confidence  to  purchase, 
and,  as  he  said,  to  nullify  the  effect  of  the  handbills,  stated 
publicly  at  the  auction  to  the  bidders  that  they  should  be 
indemnified  for  all  loss  if  they  bought  goods  and  paid  the 
price  ;  that  they  should  be  indemnified  [i.  e.  secured)  in 
peaceable  and  absolute  possession  of  the  property  which 
they  should  buy;  that  the  plaintiff  was  present  and  heard 
him  say  so ;  that  those  present  knew  him  to  be  deputy 
sheriff,  selling  under  an  execution.  The  import  of  the 
guaranty  he  said  was,  that  whoever  bought  would  get 
their  money  back  if  their  title  failed ;  that  the  offer  to  war- 
rant was  addressed  to  the  public  generally,  not  made  to 
this  plaintiff  in  particular,  but  that  the  plaintiff  at  the  sale 
spoke  on  the  subject — that  is,  asked  some  question  or  said 
something  as  to  the  son's  claim. 

Beard  stated  further,  that  he  could  not  say  he  had  any 
authority  from  the  sheriff  to  give  such  a  warranty ;  that  he 
did  so  because  he  knew  the  sheriff  was  indemnified,  and 
because  he  himself  thought  the  claim  fraudulent,  and  that 
no  one  would  buy  unless  such  an  assurance  were  given  ; 
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that  he  meant  to  act  officially  in  saying  what  he  did,  but 
that  if  the  sheriff  was  not  liable  upon  it,  he  considered  that 
he  should  be  liable  himself  individually,  and  that  he  would 
pay  the  plaintiff,  though  he  thought  it  his  duly  to  give  the 
warranty,  but  not  on  his  own  private  account. 

The  plaintiff  had  brought  an  action  on  the  warranty 
against  Beard  himself,  but  did  not  go  on  with  it ;  and  after- 
,    wards  brought  this  action  against  the  sheriff. 
It  was  objected  at  the  trial — 
1st.  That  the  warranty  was  not  proved  as  laid. 
2nd.  That  the  defendant  was  not  bound  by  it. 
3rd.  That  the  plaintiff  elected  to  sue  Beard  and  was 
confined  to  that  remedy. 

4th.  That  the  plaintiff  was  never  in  fact  disturbed  in  his 
possession  of  the  horse. 

5th.  That  the  recovery  by  Keatting,  junior,  against  the 
plaintiff  was  in  trover,  and  only  for  Is.  damages. 

6th.  That  even  if  the  defendant  had  given  such  a  war- 
ranty himself,  he  would  not  be  liable  upon  it,  there  being 
no  consideration  for  it,  and  that  none  was  averred, 

7lh.  That  there  was  no  proof  that  the  horse  was  seized 
under  BrunskilPs  writ. 

8th.  That  there  was  no  proof  that  Beard  seized  under  the 
Ji.  Ja.  as  stated,  or  guaranteed  a  right  to  sell  under  it. 

9th.  That  there  was  a  variance  between  the  recovery 
against  the  plaintiff  as  stated,  and  that  proved. 

All  these  objections  were  for  the  time  overruled  by 
Macaulay,  C.  J. 

The  jury  gave  a  verdict  for  the  plaintiff  for  40/.  125., 
being  Is.  damages  on  the  recovery  in  trover,  and  for  costs 
of  suit — that  is,  for  the  plaintiff  Keatting's  taxed  costs  of 
suit — for  costs  of  defence,  and  interest  on  the  costs  paid. 

The  defendant,  by  Stephen  Jarvis,  obtained  a  rule  for  a 
new  trial  on  the  law  and  evidence,  and  for  misdirection ; 
or  for  leave  to  enter  a  verdict  for  the  defendant  on  all  the 
issues,  on  all  the  counts  in  the  declaration  except  the  first, 
or  to  arrest  the  judgment.  J.  Duggan  shewed  cause.  Cases 
cited— 6  Esp.  72  ;  6  Q.  B.  R.  170  ;  7  T.  R.  160  ;  7  Bing. 
643 ;  A  Taunt.  619 ;  4  B.  &  A.  641 ;  3  Campb.  390;  13 
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M.  &  W.  94;  14  Jurist,  653  ;  Latch,  187  ;  13  Jurist,  282  ; 
Story  on  Agency,  134,  sec.  107,  note  5;  Watson  on  Sheriff, 
208,  notes. 

Robinson,  C.J. — I  see  no  ground  for  arresting  the  judg- 
ment. The  declaration  contains  several  counts,  and  the 
verdict  was  general.  If  the  first  count,  which  alone  is 
objected  to,  were  bad,  it  would  be  no  ground  for  arresting 
judgment,  but  for  awarding  a  venire  de  novo.  But  the  first 
count  appears  to  me  to  state  what  is  in  substance  a  good 
cause  of  action.  The  sheriff  could  no  doubt  bind  himself 
by  a  warranty,  if  he  chose  to  give  it,  and  the  consideration 
averred  would  be  sufficient  to  support  it — namely,  that  if 
the  plaintiff  would  give  30/.  for  the  horse,  then  the  defen- 
dant warranted,  &c.  It  is  the  common  form  of  declarations 
on  warranty,  and  the  defendant  would  not  be  the  less 
bound  by  the  warranty,  if  he  chose  to  give  it,  because  he 
was  sheriff.  The  buying  the  horse  and  giving  the  price 
was  a  good  consideration  moving  from  the  plaintiff ;  and 
if  na  consideration  could  be  considered  to  move  to  the  de- 
fendant, that  would  not  signify;  but  indeed  the  sheriff, 
from  the  nature  of  the  transaction,  might  be  held  to  have 
a  direct  interest  sufficient  to  form  an  inducement  for  enter- 
ing into  such  an  engagement. 

Then  it  was  objected  on  the  part  of  the  defendant,  that 
the  warranty  was  not  proved  as  laid  ;  but  I  think  the  evi- 
dence sufficiently  corresponded  with  the  terms  of  the  alleged 
warranty.  It  rested  on  Mr.  Beard's  evidence,  which  was 
not  very  precise  as  to  the  terms;  but  I  think,  as  he  stated 
the  matter,  it  amounted  to  an  assurance  that  the  horse  be- 
longed to  the  execution  debtor,  and  that  the  sheriff  would 
save  harmless  any  one  who  purchased  the  horse  at  the  sale 
made  under  the  writ. 

I  think  also,  that  if  the  warranty  as  given  can  be  held 
binding,  and  was  proved  as  laid,  the  verdict  could  be  wel 
sustained  against  the  other  objections  made  at  the  trial 
The  suing  Beard  first,  and  then  relinquishing  that  action, 
— probably  under  the  impression  that  this  case  would  come 
within  the  general  principle  that  the  remedy  must  be  against 
the  sheriff  as  the  principal  officer — would  not  disable  the 
3  e  VOL.  viii. 
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plaintiff  from  seeking  his  remedy  against  the  sheriff,  if  he 
were  really  bouii  ;  by  the  warranty  ;  and,  as  to  the  proof  of 
special  damage  not  prcc  sely  according  with  the  statements 
in  the  declaration,  that  could  only  affect  the  question  of 
right  to  recover  for  the  amount  of  special  damage  laid. 
The  plaintiff  would  be  entitled, to  a  verdict  for  something, 
if  the  warranty  was  binding  and  was  broken  ;  and  damages 
were  shewn  here  to  the  full  amount  of  ttie  verdict,  arising 
from  costs  of  actions  brought  against  this  plaintiff  by  a 
person  claiming  the  horse,  as  alleged  in  the  declaration. 

We  see  no  ground  for  impeaching  the  verdict,  except 
upon  the  main  question — on  which,  indeed,  the  case  was 
chiefly  argued  on  the  return  of  the  rule — that  is,  the  ques- 
tion whether  the  sheriff  is  bound  by  a  warranty  of  this  kind 
given  by  his  deputy  to  a  purchaser  at  sheriff's  sale — and 
given,  as  this  is  alleged  not  denied  to  have  been,  with- 
out the  direction  or  consent,  or  even  knowledge  of  the 
sheriff.  This  is  anew  question,  here  at  least,  and  one  of 
some  consequence.  The  point  is  not  varied,  I  think,  in 
legal  effect,  by  the  fact  of  the  sheriff  having  received  an 
indemnity  from  the  execution  creditor. 

That  might  make  him  feel  safe  in  giving  such  an  assu- 
rance to  the  by-standers  as  would  relieve  them  from  doubt, 
and  encourage  them  to  bid ;  and  one  can  easily  understand 
the  sheriff  himself  taking  that  course  under  such  circum- 
stances, especially  if  he  thought  the  debtor  had  no  other 
property  to  satisfy  the  writ.  He  would  then  naturally  feel 
a  desire  that  the  plaintiff  should  not  be  baffled  by  a  fraudu- 
lent claim — and  being  indemnified,  he  might  take  upon 
himself,  though  it  would  certainly  be  no  part  of  his  duty, 
to  give  the  kind  of  assurance  which  his  deputy  is  said  to 
have  given  in  this  case.  He  might  see  that  if  the  claim 
set  up  to  the  property  were  not  so  met,  no  one  could  ven- 
ture to  bid  for  it ;  while,  on  the  other  hand,  if  he  should 
give  such  such  an  assurance,  the  debt  might  be  levied, 
and  he  would  receive  his  poundage.  I  can  even  suppose 
that  a  sheriff,  if  fully  indemnified  by  the  plaintiff,  might 
imagine  that  the  plaintiff  could  reasonably  expect  of  him 
lo  take  such  a  course  ;  for  without  it  the  plaintiff  might  get 
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no  advantage  from  having  given  the  indemnity.  This  would 
all  apply  to  support  such  a  warranty  as  valid  when  given 
by  the  sheriff  himself. 

It  is  a  different  question  whether  his  deputy  is  at  liberty 
upon  these  considerations,  or  upon  any  other  idea  of  his 
own,  to  give  a  warranty  which  shall  render  the  sheriff  lia- 
ble, although  the  sheriff  neither  authorized  it  nor  knew 
that  he  intended  to  give  it.  If  he  could  not  do  so  in  gene- 
ral, so  as  to  bind  the  sheriff,  he  could  no  more  do  it  because 
he  had  received  an  indemnity  himself  from  the  execution 
creditor,  or  knew  that  the  sheriff  had. 

Then,  as  to  the  general  question,  it  is  plainly  one  of  law. 
If  the  deputy  can  in  any  sale  of  property  in  execution  bind 
the  sheriff,  by  giving  of  his  own  accord  a  warranty  that  the 
goods  belonged  to  the  debtor  on  the  Ji./a.^  then  the  plaintiff 
has  here  a  right  to  recover — otherwise  not.  That  there  is 
no  implied  warranty  of  property  in  any  such  case,  is 
certain.  It  is  a  general  principle  of  law,  that  public  offi- 
cers or  agents  cannot  give  a  warranty  on  sales  made  by 
them — that  is,  no  such  warranty  will  bind  the  government, 
or  the  party  at  whose  instance  or  on  whose  behalf  they  are 
acting ;  and  the  reason  is,  that  they  have  no  pretence  for 
giving  such  an  assurance  ;  it  does  not  come  within  the 
scope  of  their  public  authority,  and  is  therefore  a  void  act. 
The  relation,  however,  between  the  sheriff  and  his  deputy 
is  a  closer  relation  than  prevails  generally  between  princi- 
pals and  agents;  he  represents  the  sheriff  in  all  matters 
not  judicial  which  the  sheriff  is  authorised  to  act  in  ;  it  is 
as  if  the  sheriff  did  them.  But  the  question  is,  whether 
that  principle  means  more  than  to  put  all  acts  done  by  the 
deputy,  whether  done  well  or  ill,  in  the  execution  of  com- 
mands addressed  to  the  sheriff,  on  the  same  footing  as  if 
done  by  the  sheriff  in  person. 

In  a  case  reported  in  Latch,  187,  and  Noy,  90,  it  was 
made  a  question  whether,  when  a  deputy  sheriff  had  exe- 
cuted a  writ  of  latitat,  and  yet  had  untruly  returned  non  est 
inventus,  the  action  should  not  lie  against  the  deputy  rather 
than  the  sheriff,  because  his  conduct  was  wilfully  fraadur 
lent ;  such  as  he,  and  not  his  principal,  should  theiefoue 
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answer  for:  but  the  court  clearly  held  that  the  action  not 
only  might  be,  but  must  be  against  the  sheriff,  who  was 
liable,  they  said,  for  everything  done  by  the  deputy  in  his 
name  as  an  officer  of  the  court — even  for  his  fraudulent 
acts — but  liable  civiliter  only,  not  criminaliter^  by  indict- 
ment. There,  however,  the  return  made  by  thfe  deputy  in 
the  sheriff's  name  was  an  official  act,  and  one  which  he  or 
the  sheriff  must  have  done  ;  and  for  his  method  of  doing  it 
the  sheriff  was  no  doubt  responsible. 

Where  the  sheriff  gives  to  his  deputy  a  writ  against  the 
person  or  goods  of  A.  to  be  executed,  he  is  answerable  for 
all  the  deputy's  conduct  in  executing  that  writ,  or  attempt- 
ing to  execute  it,  or  neglecting  to  execute  it.    If  the  deputy 
does  seize  the  person  or  goods  of  A.,  he  acts  under  the  au- 
thority of  the  writ ;  if  by  mistake  or  otherwise  he  seize  the 
person  or  goods  of  B.,  he  still  acts  under  color  of  that  writ ; 
and  in  either  case  the  sherifi'  is  liable  for  what  he  does  to- 
wards executing,  or  pretending  or  attempting  to  execute, 
his  duty  as  a  public  officer.    It  is  no  part  of  the  sheriff's 
duty,  however,  to  warrant  the  title  of  the  debtor  to  the 
goods  he  is  selling,  and  he  has  no  reason  to  expect  that  his 
deputy  will  take  upon  himself  to  do  so.    If  the  sheriff  had 
sold  the  goods  himself,  and  had  warranted  them  to  be 
Keatting's  goods,  I  have  no  doubt  he  would  have  been 
personally  liable — but  that  would  be  not  by  reason  of  his 
office,  or  of  his  official  act,  but  because  he  chose  by  his 
individual  conduct  to  make  himself  liable.    And  so,  un- 
doubtedly, his  deputy  is  liable  personally  here  to  be  sued 
on  the  warranty  which  he  actually  gave  ;  and  the  plaintiff, 
I  think,  was  on  the  right  track  when  he  brought  the  suit 
against  him  which  he  afterwards  abandoned.  There 
would  be  no  implied  warranty  upon  the  sheriff's  sale ;  but 
the  case  of  Peto  v.  Blades,  5  Taunt.  657,  seems  to  establish 
that  if  the  sheriff  or  his  deputy  had  known  that  the  goods 
did  not  belong  to  the  debtor,  an  action  would  have  been 
maintainable  for  the  deceit — for  that  there  is  in  all  such 
cases  an  implied  warranty  that  the  seller  does  not  know 
that  he  has  no  right  to  sell.    This  action,  however,  does 
not  rest  on  the  ground  of  deceit,  but  of  contract. 
• 
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My  doubt  rests  on  this — that  while  the  law  holds  the 
sheriff  very  strictly  responsible  for  all  that  his  deputy  does 
in  representing  him  in  any  act  of  oificial  duty,  it  seems 
reasonable  to  hold,  as  a  consequence  of  that  very  strictness, 
that  he  should  not  be  liable  except  for  some  official  act. 
To  take  upon  himself  to  warrant  the  property  in  goods 
which  he  is  selling,  is  no  part  of  a  sheriff's  duty  ;  it  would 
be  stepping  out  of  the  line  of  his  duty,  and  he  has  no  rea- 
son therefore  to  expect  or  imagine  that  his  deputy  will  give 
any  such  warranty — though  he  might  reasonably  expect 
that  if  he  knew  the  goods  not  to  belong  to  the  debtor,  he 
would  not  conceal  that  knowledge  ;  and  for  the  misconduct 
of  his  officer  in  concealing  it,  and  thereby  intentionally 
deceiving  others,  it  would  seem  to  have  been  held  in  Pelo 
V.  Blades  that  the  sheriff  was  liable,  though  that  case  i» 
not  clearly  reported. 

The  difficulty  I  have  in  holding  the  sheriff  bound  by  ihis 
warranty  is  that  on  the  same  principle  he  would  be  bound 
by  any  other  warranty  his  deputy  might  choose  to  give, 
though  wholly  contrary  to  the  course  and  out  of  the  line  of 
his  official  duty :  for  instance,  he  might  choose  to  give  as- 
surances as  to  the  quality  or  quantity  of  the  goods.  In 
selling  real  estate  he  might  choose  to  warrant  it  to  be  free 
from  all  claims  of  dower,  or  pledge  himself  for  the  title  or 
for  the  contents  of  the  property.  In  doing  anything  of  thig 
kind  he  would  be  deviating  from  the  ordinary  and  proper 
lipe  of  official  duty,  and  if  the  sheriff  must  nevertheless  an- 
swer not  for  his  acts  but  for  the  contracts  which  he  enters 
into,  beside  his  duty — then  the  sheriff  must  either  be  left 
without  indemnity  against  any  losses  he  may  incur  by 
reason  of  his  deputy  entering  into  contracts  which  have  no 
proper  relation  to  his  office,  or  he  must  have  a  right  of  ac- 
tion against  the  sureties  of  his  deputy,  who  would  thus  be 
made  answerable  upon  contracts  wholly  beside  the  duty  of 
the  sheriff's  office. 

It  may  be  said  that  it  would  be  hard  as  regards  the  plain- 
tiff, who  purchased  on  the  faith  of  the  deputy's  warranty,  if 
that  should  not  bind  his  princpai.  The  answer  is,  that  if  it 
be  law  that  the  sheriff  is  not  liable  on  such  a  warranty,  then 
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all  persons  must  be  presumed  to  know  it ;  and  certainly  as  a 
general  rule,  no  one  who  goes  lo  a  sheriff's  sale  lo  pur- 
chase ever  expects  to  k  ceive  a  warranty,  except  the  plain- 
till  happ  .led  \>v  present  and  chooses  to  give  one.  No  one 
need  buy  if  he  suspects  the  tille  ;  and  when  the  plaintiff 
found  the  person  selling  the  goods  giving  his  own  warranty, 
he  might  at  least  be  certain  that  he  could  hold  him  liable 
upon  his  own  promise  ;  and  it  does  not  appear  to  be  a  hard- 
ship upon  him,  that  he  cannot  involve  some  one  else  in  the 
liability,  for  what  on  the  part  of  the  deputy  was  an  unusual 
and  gratuitous  act. 

On  the  whole,  though  I  am  by  no  means  certain  that  this 
action  might  not  properly  be  held  to  lie,  yet  being  unable 
to  find  any  authority  for  it,  or  anything  to  sanction  it,  or 
any  traces  of  such  an  action,  and  being  obliged  to  determine 
upon  reason  and  principle,  I  must  say  that  I  am  not 
satisfied  that  the  action  lies,  and  that  I  think  therefore  t?iere 
should  be  a  new  trial  without  costs,  it  appearing  that  no 
leave  was  reserved  at  the  trial. 

The  case  of  Raphael  et  al.  v.  Goodman  (8  Ad.  &  Ell. 
665,)  and  the  cases  cited  in  the  notes,  state  the  case  as 
strongly  as  it  can  be  stated  in  regard  to  the  sheriff's  liability 
for  what  his  officer  does,  or  omits,  in  the  execntion  of 
the  sheriff's  duties  ;  but  I  apprehend  there  is  a  distinction 
in  this  ;  that  making  arrests  and  levies  upon  writs  or  under 
color  of  writs,  and  making  returns  of  writs,  are  all  such 
acts  as  properly  belong  to  the  office  of  sheriff,  whether  dope 
rightly  or  wrongfully,  and  that  he  must  take  care  that  who- 
ever he  entrusts  to  do  them,  must  execute  the  duty  diligent- 
ly and  correctly,  not  trespassing  upon  others,  nor  knowingly 
deceiving  others  ;  but  that,  it  being  no  part  of  the  sheriff's 
duty  to  pledge  his  personal  responsibility  in  regard  to  the 
goods  which  he  sells  in  execution,  his  deputy  or  officer 
should  be  looked  upon  as  pledging  his  own  responsibility 
only,  and  not  the  sheriff's,  when  he  does  an  act  of  that  kind 
not  required  by  his  office. 

I  give  this  opinion  with  considerable  hesitation,  finding 
no  traces  of  any  such  action  having  been  ever  brought  in 
England,  and  thinking  it  most  unlikely  that  if  such  actions^ 


MINK  V.  JARTIS. 


407 


could  be  sustained  they  would  not  have  given  rise  to 
questions  which  we  should  find  somewhere  treated  of. 

Draper,  J. — I  concur  with  the  conclusion  of  the  Chief 
Justice,  in  order  that  the  case  may  not  be  hung  up  by  reason 
of  the  court  being  equally  divided,  and  that  the  plaintiff 
may  not  on  that  account  be  prevented  from  carrying  the 
case  further.  But  I  am  obliged  to  say,  I  still  entertain  very 
great  doubt  whether  the  sheriff  is  not  bound  by  the  under- 
taking of  the  deputy.  I  rather  incline  to  think  this  maybe 
the  law,  but  I  am  not  so  clear  as  to  warrant  my  giving  an 
opinion  to  that  effect,  contrary  to  that  just  pronounced. 

Burns,  J.,  being  concerned  in  this  case  while  at  the  bar, 
gave  no  judgment. 

Per  Cur. — Rule  new  trial  without  costs; 
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Action  on  foreign  judgment — Pleas  to  jurisdiction  of  foreign  court  over  the  per- 
sons of  defendants —  The  cause  of  action— and  to  the  natural  justice  cf  the 
judgm  ent — Demurrer. 

The  defendants  being  sued  in  assumpsit  upon  a  foreign  judgment  obtained  in  the 
State  of  New  York,  pleaded  in  thiee  or  four  pleas  (set  out  below)  a  want  of 
jurisdiction  in  the  foreign  court  over  iheir  persons  -  they  being  British  subjects 
resident  m  Upper  Canada  before,  from  and  after  the  commencement  of  the 
suit;  also  a  want  of  jurisdiction  over  the  cause  of  action;  and  also  that  the 
facts  alleged  and  pioved  in  the  proceediiiss  in  the  foreign  court,  and  set  out  in 
the  8th  plea  to  this  action,  shewed  that  the  judgment  given  there  was  conirary 
to  natural  justice  ;  but  Held  per  Cur.,  (Robinson.  C.  J.  dissentiente,)  thai  the 
averments  in  the  4lh,  5th  and  8th  pleas,  as  they  now  stand,  were  insufficient  to 
make  these  defences  available. 

Declaration — Assumpsit  on  a  foreign  judgment,  recover- 
ed in  the  State  of  New  York. 

4th  plea  was  in  effect,  that  the  causes  of  action  for  which 
the  plaintiffs  recovered  against  him  in  the  foreign  court 
were  the  taking  and  carrying  away,  in  the  district  of 
Niagara,  in  the  Province  of  Canada,  certain  lumber  claimed 
by  the  plaintiffs  ;  that  the  cause  of  action  arose  in  the  said 
district  of  Niagara ;  that  at  the  commencement  of  the  ac- 
tion in  the  foreign  court,  and  at  the  accruing  of  the  cause 
of  action  therein,  and  at  all  times  before  and  since  defen- 
dant was  a  British  subject,  and  during  all  the  said  several 
times  was  and  is  residing  and  domiciled  in  the  said  district  of 
Niagara,  and  never  resided  or  was  domiciled  in  the  United 
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States  or  elsewhere  within  the  jurisdiction  of  the  foreign 
court,  and  never  was  subject  to  the  laws  of  the  United 
States,  on  account  of  the  alleged  cause  of  action  ;  that  ac- 
cording to  the  laws  of  Upper  Canada,  the  timber  so  alleged 
to  have  been  taken  was  not  the  property  of  the  plaintiffs  ; 
and  that  according  to  the  laws  of  Upper  Canada,  the  defen- 
dant was  not  liable  to  be  prosecuted  by  the  plaintiff  for 
such  alleged  cause  of  action,  nor  could  the  plaintiff  have 
obtained  any  judgment  against  him,  and  that  the  judgment 
of  the  foreign  court  against  defendant  is  contrary  to  the 
laws  of  Upper  Canada  and  to  natural  justice. 

5th  Plea. — This  plea  was  exactly  similar  to  the  fourth, 
down  to  the  end  of  the  allegation  of  the  domicile  of  the 
defendant  in  Upper  Canada,  and  it  then  averred  that  by  the 
laws  of  Upper  Canada,  the  taking  and  carrying  away  the 
timber  was  not  a  trespass^  and  by  those  lg.ws  did  not  give 
the  plaintiffs  any  right  of  action  against  defendant,  and 
defendant  was  not  by  those  laws  liable  to  be  prosecuted 
therefor ;  and  that  the  judgment  of  the  foreign  court  was 
contrary  to  the  laws  of  Upper  Canada,  and  contrary  to 
natural  justice  and  right. 

8th  Plea. — That  the  judgment  was  recovered  for  alleged 
trespasses  committed  in  taking  and  carrying  away  timber 
in  the  district  of  Niagara,  claimed  by  the  plaintiff;  that 
before  the  accruing  of  these  causes  of  action  defendant 
Kingsmill  was  sheriff  of  Niagara ;  that  before  the  accru- 
ing &c.,  one  Henry  Tanner,  then  being  an  absconding 
debtor,  was  indebted  to  defendant  Davis  in  500/.,  where- 
upon defendant  Davis  sued  out  of  this  court  a  warrant  of 
attachment,  directed  to  the  defendant  Kingsmill,  setting  it 
out  and  the  delivery  thereof  to  defendant  Kingsmill ;  under 
which  warrant  defendant  Kingsmill,  within  the  district  of 
Niagara,  in  performance  of  his  duty,  did  attach,  seize  <^c., 
certain  timber,  then  being  the  timber  of  said  Tanner ;  that 
the  plaintiffs  at  the  time  of  the  said  attaching, claimed  and 
pretended  to  own  said  timber,  by  virtue  of  a  sale  made  to 
them  by  Tanner  after  the  issuing  of  the  attachment 
and  the  delivery  thereof  to  defendant  Kingsmill,  and 
while  the  same  was  in  full  force,  and  while  the  said 
timber  was  in  the  said  District  of  Niagara ;  whereas  he 
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averred  that  at  the  time  of  the  said  attaching,  &c.,  the  said 
timber  was,  by  the  laws  of  Upper  Canada,  the  properly  of 
saidTanner,  and  subject  to  such  attachment,  which  attaching 
&c.  was  the  taking  and  carrying  away  for  which  plaintiffs 
recovered  the  foreign  judgment.  The  plea  further  averred, 
that  those  causes  of  action  arose  wholly  in  the  said  district 
of  Niagara  :  that  at  the  commencement  of  that  action, 
and  at  the  time  of  the  said  taking  and  carrying  away,  and 
at  all  times  before  and  since,  defendant  Kingsmill  was 
and  is  a  British  subject,  domiciled  in  the  said  dif  trict  of 
Niagara,  and  never  did  at  any  time  reside  in  or  was  domiciled 
within  the  jurisdiction  of  the  foreign  court,  and  never  was 
subject  to  the  laws  of  the  United  States  for  those  alleged 
causes  of  action  :  that  by  the  laws  of  Upper  Canada,  the 
said  taking  away  did  not  give  plaintiffs  any  right  of  action 
against  him,  and  that  the  foreign  court  wrongfully,  corruptly 
and  contrary  to  natural  right  and  justice — although  the  facts 
stated  in  this  plea  were  offered  and  proved  as  a  defence  for 
the  defendant  Kingsmill  at  the  trial  referred  to— refused^© 
admit  said  facts  or  any  of  them  as  a  defence,  and  adjudged 
that  Kingsmill  could  not  defend  himself  thereby,  or  by  his 
position  or  duties  as  sheriff  under  said  attachment,  and  that 
the  claim  of  the  plaintiffs  was  not  affected  by  such  attach- 
ment  or  by  the  facts  stated  in  this  plea,  the  plaintiffs  not 
being  British  subjects,  nor  domiciled  in  Canada,  and  not 
affected  by  the  laws  thereof — although  it  was  proved  that 
Tanner  and  his  property  were  subject  to  the  attachment, 
and  the  timber  was  within  defendant  Kingsmill's  bailiwick, 
and  was  levied  on  according  to  the  laws  of  Canada. 

Demurrer  to  4th  plea — because  it  attempted  to  raise  an 
issue  upon  a  matter  concluded  by  the  judgment  of  the  for- 
eign  court ;  because  it  did  not  shew  that  this  defence  was 
ever  urged  before  the  foreign  court,  nor  that  defendant  did 
not  defend  the  action  in  the  foreign  court  or  submit  to  its 
jurisdiction  :  that  the  facts  which  would  shew  that  the 
timber  was  not  by  the  law  of  Upper  Canada  the  property 
of  the  plaintiffs,  should  have  been  set  forth. 

Demurrer  to  5th  plea  upon  similar  grounds  to  the  4th  plea. 

Demurrer  to  8th  plea — because  the  pleadings  in  this 
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action  in  the  foreign  court  were  not  set  out ;  that  it  did  not 
appear  that  defendant  Kingsmill  pleaded  any  such  defence 
as  he  offered  to  prove,  nor  that  he  refused  to  submit  himself 
to  the  jurisdiction  of  the  foreign  court,  or  to  abide  by  the 
judgment  thereof. 

There  were  other  pleas  and  demurrers,  but  the  points 
brought  up  were  too  plain  to  admit  of  argument.  These 
pleas  will  be  found  however  briefly  noticed  in  Mr.  Justice 
Burns'  judgment. 

Camkron^  Q.  C,  for  the  demurrer.  J.  H.  Hagarty,  con- 
tra. Cases  cited— 6  Q.  B.  R.  298;  7  Q.  B.  R.  1015;  3 
Hare,  113 ;  3  Bing.  363  ;  2  M.  &  Cr.  732. 

Robinson,  C.  J. — The  3d  plea  of  Davis,  which  is  the  first 
that  is  demurred  to,  is  double,  for  it  alleges — Isl :  That  the 
court  in  the  State  of  New  York  had  no  jurisdiction  over  the 
cause — 2d :  that  the  goods  were  not  the  plaintiff's — 3d : 
that  the  judgment  of  the  foreign  court  is  contrary  to  the 
laws  of  Canada  and  to  natural  justice.  The  plea  is  ob- 
jel3ted  to  as  being  double,  and  is,  I  think,  clearly  bad  for 
that  cause. 

The  fourth  plea  of  Davis  is  not  demurred  to  on  the  ground 
of  duplicity,  nor  is  any  defect  in  form  pointed  out  by  the 
demurrer.  We  have  therefore  only  to  consider  whether  the 
plea  is  in  substance  a  good  defence  to  the  action.  One 
excejjtion  only  is  pointed  out — namely,  that  it  sets* up  a 
defence  which  if  it  could  have  availed,  might  have  been 
set  up  in  the  original  action,  but  cannot  be  used  as  a  defence 
in  this  action. 

If  for  all  that  appears  in  the  plea  or  declaration,  the 
judgment  might  have  been  on  a  cause  of  action  arising  in 
the  United  States  between  two  persons  subject  to  the  juris- 
diction of  the  court  which  tried  it,  then  the  plaintiffs  might 
have  contended  that  the  merits  of  the  cause  were  not  exam- 
inable here  in  an  action  upon  that  judgment,  which  action 
it  might  in  such  a  case  have  become  necessary  to  bring, 
merely  because  the  defendant  had,  after  the  judgment,  re- 
moved from  the  United  States  into  this  Province. 

Even  in  that  case^  if  the  defendant  had  pleaded  a  plea 
which  went  to  the  merits  of  the  cause — as  for  instance,  that 
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he  was  not  guilty,  or  a  release  before  action  broi^ght,  with- 
out alleging  anything  besides,  for  the  purpose  of  shewing 
that  he  had  not  an  opportunity  in  the  foreign  court  of  being 
heard,  though  I  assume  that  such  plea  would  at  the  present 
day  be  held  demurrable,  yet  the  opinions  of  eminent  judges 
of  an  earlier  date  might  be  cited  in  support  of  it. 

But  the  plea  avers  that  the  act  for  which  damages  have 
been  awarded  against  the  defendant  in  a  foreign  court  as 
for  a  trespass,  was  committed  in  this  Province,  and  not  in 
the  United  States ;  that  by  the  law  of  this  Province,  the 
defendant  was  not  guilty  of  trespass,  and  that  when  the 
action  was  brought  against  him,  and  the  other  defendant  in 
the  United  States,  they  were  both  residing  out  of  the  juris- 
diction of  the  United  States,  viz :  in  Canada,  where  they 
have  ever  since  resided,  and  that  they  were  not  subject  to 
the  laws  of  the  United  States. 

There  may  be  defects  of  form  in  this  plea.  Instead,  for 
instance,  of  speaking  of  the  laws  or  jurisdiction  of  the 
"  United  States,"  it  should  have  referred  to  the  laws  and 
jurisdiction  of  the  State  of  New  York,  in  which  the  judg- 
ment was  given.  But  all  we  have  to  consider  is,  whether 
the  plea  is  in  substance  a  good  defence,  and  I  think  it  is. 
For  if  a  person  inhabiting  this  Province  has  committed  an 
act  here  which  was  not  merely  permitted,  but  perhaps 
commanded  by  our  law,  and  shall  afterwards  find  himself 
condemned  by  the  law  of  another  country  to  pay  damages 
for  that  act  as  for  a  trespass,  what  more  substantial  defence 
prima  facie  can  be  offered  than  that  the  act  for  which  dam- 
ages have  been  adjudged  against  him  was  legal  in  his  own 
country,  where  it  was  done,  and  that  he  was  not  at  the  time 
of  bringing  the  action,  or  ever  after,  subject  to  the  laws  of 
the  country  in  which  it  has  been  adjudged  a  trespass. 

If  circumstances  can  be  shewn  which  can  subject  him 
nevertheless  to  the  foreign  jurisdiction,  it  lies  on  the  plain- 
tiff, I  think,  to  set  them  forth.  This  plea,  while  it  is  un- 
contradicted, shews  that  the  foreign  court  had  no  jurisdic- 
tion to  award  damages  against  the  defendants,  either  by 
reason  of  the  cause  of  action  being  within  their  jurisdic- 
tion, or  by  reason  of  their  having  jurisdiction  over  the  per- 
sons of  the  defendants. 
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Admitting  what  the  defendant  pleads  to  be  true,  he  can- 
not be  liable  upon  the  judgment  on  which  this  action  is 
brought,  unless  by  reason  of  some  circumstances  (if  there 
can  be  any  such)  which  it  lies  upon  the  plaintiff  to  shew. 

Upon  the  5th  and  6th  pleas,  the  plaintiffs  are,  in  my  opin- 
ion, entitled  to  judgment.  The  declaration  is  in  the  com- 
mon form  of  declaration  on  foreign  judgment,  stating  the 
recovery  to  have  been  for  a  trespass  in  taking  goods,  and  the 
defendant  pleads  these  two  pleas,  which  go  to  the  merits  of 
the  original  cause,  assuming  that  it  is  as  fully  open  to  a 
defendant  in  every  action  on  a  foreign  judgment  to  dispute 
the  plaintiff's  right  of  action  on  the  merits,  as  if  no  judg- 
ment had  passed  upon  it. 

For  all  that  appears  in  the  declaration,  or  in  these  two 
pleas,  the  judgment  sued  upon  may  have  been  given  in  the 
State  of  New  York  in  an  action  between  two  persons  resi- 
dent there,  and  upon  a  cause  of  action  arising  within  the 
jurisdiction. 

If  it  can  be  admitted  therefore  to  the  defendant  to  plead 
these  pleas,  without  anything  more  being  pleaded,  for  the 
purpose  of  impeaching  the  judgment,  either  for  defects  of 
jurisdiction,  or  defects  or  irregularily  in  the  proceedings, 
then  it  must  follow  that  in  every  action  upon  a  foreign 
judgment,  or  a  judgment  of  an  inferior  court,  a  defendant 
may  plead  the  same  defence  in  regard  to  the  original  ground 
of  action  as  if  there  had  been  no  adjudication  of  a  compe- 
tent court  upon  it.  The  language  of  some  eminent  judges 
in  some  cases  not  very  modern,  may  seem  to  imply  that 
such  a  course  is  open  to  these  defendants,  but  I  can  find  no 
decision  to  that  effect  where  there  has  been  no  foundation 
first  laid  for  questioning  the  obligation  of  the  defendants  to 
submit  to  the  judgment  on  some  ground  peculiar  to  the 
case,  and  I  take  the  weight  of  modern  authority,  as  well  as 
the  reason  of  the  thing  to  be  against  it. 

The  plaintiffs  are  also,  I  think,  entitled  to  judgment  upon 
the  demurrer  to  the  defendant  KingsmilPs//i?rc?  plea,  for  the 
same  reasons  as  apply  to  Davis'  6th  and  6th  pleas. 

The  4th  plea  of  the  defendant  Kingsmill  and  the  demur* 
rer  to  it,  bring  up  the  same  questions  as  the  issue  in  law 
upon  Davis'  4th  plea. 
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The  objection  of  duplicity  is  not  raised  ;  and  what  we 
have  to  consider  is,  not  whether  the  plea  presents  more 
than  one  defence,  or  is  void  for  any  uncertainty  not  pointed 
out,  or  from  any  other  defect  of  form,  but  whether,  taking 
it  all  to  be  true,  it  forms  a  good  substantial  defence  to  the 
action. 

I  cannot  hold  that  it  does  not,  for  it  amounts  to  this,  that 
the  defendant  being  resident  in  Upper  Canada  and  commit- 
ting there  an  act  which,  according  to  the  laws  of  Upper 
Canada  was  legal,  was  sued  in  a  court  in  the  United  States 
for  that  act,  as  for  a  trespass  committed  in  Upper  Canada, 
and  that  although  at  the  time  of  committing  the  alleged 
trespass,  and  ever  since,  he  has  been  a  British  subject,  resi- 
ding in  Upper  Canada,  where  the  act  was  committed,  and 
never  was  resident  in  the  United  States,  nor  subject  to  its 
jurisdiction,  as  regards  the  alleged  cause  of  action,  yet  he 
has  had  judgment  rendered  against  him  there  as  for  a  tres- 
pass. He  adds  further,  that  the  timber  taken  by  the  defen- 
dant in  Upper  Canada,  was  not  the  timber  of  the  plaintiff, 
and  that  by  the  law  of  Upper  Canada,  there  could  be  no 
recovery  against  the  defendants  for  taking  the  timber  as  for 
a  trespass. 

That  he  has  pleaded  upon  record  several  distinct  defences 
is  no  objection,  except  on  special  demurrer  for  that  cause  ; 
nor  if  the  plea  furnishes  any  one  good  answer  to  the  whole 
action,  is  it  any  objection  that  some  other  defence  is  also 
pleaded  in  the  same  plea,  which  is  not  well  pleaded,  for 
such  objectionable  matter  being  immaterial  to  the  other 
defence,  may  be  rejected  as  surplusage;  on  the  principle 
laid  down  in  Duffield  v.  Scott,  3  T.  R.  277,  and  in  many 
other  cases. 

The  plaintiffs  indeed  in  suing  this  defendant,  described 
him  as  sheriff  of  the  district  of  Niagara. 

Then  this  sheriff'  of  the  district  of  Niagara  being  sued 
for  a  trespass  on  account  of  an  act  alleged  by  the  defendants 
to  have  been  committed  in  Upper  Canada ;  the  defendant 
tells  us  that  he  is  a  British  subject  who  has  been  always  resi- 
dent in  Upper  Canada,  and  never  resident  in  the  United 
States,  nor  subject  to  their  jurisdiction ;  that  the  act  com- 
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plained  of  was  done  by  him  in  Upper  Canada,  and  was 
by  the  laws  of  that  country  a  legal  act  and  no  trespass. 

This  is,  in  my  opinion,  a  good  defence  in  substance  unlil 
the  plaintiffs  have  in  answer  shewn  something,  if  they  can, 
which  should  entitle  them,  notwithstanding  these  facts,  to 
recover  damages  against  the  defendant  in  a  foreign  court. 

As  to  the  particular  objections  taken  by  the  demurrer. 
The  judgment  of  the  foreign  court  cannot  be  conclusive^ 
except  as  to  persons  and  things  within  its  jurisdiction  ;  and 
this  plea,  I  think,  sufficiently  shews  prima  facie  that  neither 
the  person  of  the  defendant,  nor  the  cause  of  action,  was 
within  the  jurisdiction  of  the  foreign  court.  If  they  were 
not,  then  such  court  assuming  jurisdiction,  without  any 
ground  that  appears,  or  that  we  are  at  liberty  to  surmise, 
their  judgment  cannot  be  binding  upon  defendant ;  and  it 
cannot  be  material  to  determine  whether  the  laws  of  Upper 
Canada  would  have  shewn  the  goods  to  have  been  the  pro- 
perty of  the  plaintiffs — nor  on  what  grounds  :  it  is  mere 
redundant  matter  therefore  which  the  defendant  states,  when 
he  says  that,  according  to  the  laws  of  Upper  Canada,  the 
goods  were  not  the  property  of  the  plaintiffs,  and  that  the 
recovery  against  him  was  contrary  to  natural  justice,  and  it 
may  be  rejected  as  surplusage,  and  will  not  vitiate  the  for- 
mer part  of  the  plea,  which  wholly  denies  the  jurisdiction 
of  the  foreign  court.  Where  the  defendant  pleads,  as  he 
does  in  this  plea,  that  he  never  was  subject  to  the  jurisdic- 
tion of  the  laws  of  the  United  States,  (he  should  have  said 
more  correctly,  to  the  laws  of  the  State  of  New  York,)  on 
account  of  the  cause  of  action  declared  on,  he  tenders  an 
issue,  in  fact — for  what  is  the  law  of  a  foreign  country  is 
always  a  question  of  fact.  It  may  be  true  for  all  we  know, 
judicially,  that  although  in  that  foreign  country  they  may 
recognize  the  m3.xim debitum  et  contj'actus  sunt  nullius 
loci,'"^  yet  that  they  do  decline  taking  cognizance  of  alleged 
trespasses  committed  in  countries  foreign  to  them,  and  by 
persons  who  are  not  citizens  of  the  United  Slates.  We 
cannot  know,  judicially,  that  this  is  not  the  case,  and  there- 
fore when  the  defendant  pleads  that  the  foreign  court  had 
not  in  fact  jurisdiction  over  this  act  committed  in  Canada, 
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he  pleads  a  matter  of  fact  rather  than  of  law,  and  one  upon 
which  the  validity  of  the  foreign  judgment  must  depend. 

It  was  not,  in  my  opinion,  indispensable  to  his  defence 
that  he  should  aver  that  he  did  not  appear  and  attempt  a 
defence  in  the  foreign  court,  or  if  he  did  appear  and  defend 
that  he  took  there  the  ground,  that  by  the  laws  of  Upper 
Canada  he  was  not  liable  to  the  plaintiffs  as  for  a  trespass. 
If  what  the  defendant  has  pleaded  be  true,  the  judgment 
must  have  been  wholly  "  coram  non  judice^^^  and  therefore 
absolutely  void.— 1 1  M.  &  W.  877. 

The  5th  plea  of  the  defendant  Kingsmill  is  to  the  same? 
effect  as  the  4th,  and  does  not  vary  from  it  in  any  such  par- 
ticular as  to  warrant  a  different  judgment. 

The  6th  plea  is  bad,  in  my  opinion,  for  the  same  reasons 
as  apply  to  the  6th  and  6lh  pleas  of  the  other  defendant. 

The  7th  plea  of  the  defendant  Kingsmill  exactly  con- 
forms to  the  precedent  given  by  Mr.  Chitty  for  such  a  plea 
to  an  action  on  a  foreign  judgment ;  but  several  recent  cases 
seem  to  require  it  to  be  stated  that  the  action  abroad  was 
commenced  by  arrest  or  service  of  process,  and  that  the 
defendant  had  no  notice  of  the  proceedings,  and  was  not 
domiciled  within  the  jurisdiction ;  and  according  to  these 
cases,  I  suppose  we  must  hold  this  plea  to  be  insufficient, 
though  Ferguson  V.  Mason,  11  Ad.  &  Ell.  179,  fully  sustains 
it. 

The  8th  plea  is,  in  my  opinion,  a  good  defence  in  sub- 
stance, and  is  so  far  sufficient  in  form  that  it  is  not  bad  for 
any  of  the  causes  assigned.  Nothing  can  be  conceived 
more  unjust  or  unreasonable  than  that  a  sheriff,  acting  within 
his  district  in  this  Province,  and  seizing  the  goods  of  a 
defendant  in  obedience  to  process  from  this  court,  which  he 
is  bound  to  obey,  should  be  subjected  to  be  proceeded 
against  in  a  foreign  country  as  a  trespasser  for  such  act  of 
duty  legally  performed  by  him,  and  shall  be  compelled  to 
abide  by  the  laws  of  a  foreign  court,  and  not  by  the  laws 
of  the  country  in  which  he  was  legally  authorized  and 
compelled  to  do  the  act  complained  of. 

We  may  admit  that  for  a  trespass  to  goods  committed 
abroad,  an  action  may  be  sustained  in  this  Province  if  the 
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defendant  shall  be  found  within  our  jurisdiction,  and  we 
raa}^  assume  that  in  like  nnanner  the  courts  of  a  foreign 
country  may,  under  similar  circumstances,  take  cognizance 
of  an  action  for  trespass  to  personal  property  committed 
here.  But  in  either  case,  the  question  whether  the  act 
complained  of  was  a  trespass  or  not,  must  be  governed  by 
the  law  of  the  country  where  the  fact  took  place,  and  if  a 
foreign  court,  acting  in  disregard  of  such  law,  should  ad- 
judge that  to  be  illegal  which  was  done  here  in  obedience  to 
our  law,  however  a  judgment  so  rendered  might  be  treated 
as  conclusive  in  the  foreign  country,  yet  we  could  never 
allow  it  to  be  conclusive  here ;  but  in  an  action  on  the 
judgment  we  must  of  necessity,  for  the  due  protection  of 
our  own  subjects,  hold  the  grounds  of  it  to  be  to  this  extent 
examinable,  that  when  we  see  the  judgment  to  have  been 
founded  upon  a  cause  of  action  arising  in  and  wholly  con- 
fined to  our  own  jurisdiction,  we  must  give  the  defendant, 
in  an  action  on  that  judgment,  the  benefit  of  that  law  which 
is  alone  applicable  to  that  transaction. 

We  have  many  statutes  which  allow  parties  in  the  pro- 
motion of  public  objects  to  do  various  acts  affecting  the 
persons  and  property  of  others,  which  but  for  such  legisla- 
tive authority  would  be  acts  of  trespass.  They  could 
never  venture  to  avail  themselves  of  the  powers  and  privi- 
leges conferred  upon  them,  nor  could  justices  of  the  peace, 
sheriffs,  and  other  officers  execute  their  duties  with  any 
confidence,  if  they  \vere  liable  upon  setting  their  foot  within 
a  neighboring  foreign  country  to  be  prosecuted  for  such  acts 
as  if  committed  there,  and  if  upon  a  trial  before  a  foreign 
tribunal  they  could  not  be  certain  of  being  judged  by  the 
same  law  which  governed  their  conduct  here. 

In  Phillips  V.  Hunter,  2  H.  B.  4 10,  C.  J.  Eyre  says,  "  there 
is  one  way  only  that  the  judgment  of  a  court  in  a  foreign 
state  is  examinable  in  our  courts,  and  that  is  when  the 
party  who  claims  the  benefit  of  it  applies  to  our  courts  to 
confirm  it." 

His  Lordship,  in  what  he  adds  further  on  this  point, 
seems  to  have  entertained  the  opinion  that  in  general,  where 
a  plaintiff  was  suing  upon  any  foreign  judgment  in  England, 
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the  court  in  England  could  examine  and  receive  evi- 
dence of  what  the  law  in  Ihe  foreign  stale  was,  and  whether 
the  judgment  is  warranted  by  that  law. 

I  apprehend  he  lays  down  that  principle  more  broadly 
than  would  be  done  at  the  present  day  in  England ;  but 
surely  it  can  admit  of  no  doubt  that  when  an  inhabitant  of 
this  country  is  sued  abroad  for  a  cause  of  action  arising 
here,  and  when  the  plaintiff  having  obtained  a  judgment 
against  him  contretry  to  our  law  seeks  to  enforce  it  hrre,  he 
is  not  to  receive  the  aid  of  our  Jaw  in  enforcing  such  a  judg- 
ment. Whenever  anything  can  be  shewn  to  us  to  warrant 
the  idea  that  a  sheriff  of  an  English  county  is  not  only  liable 
to  have  an  action  brought  against  him  in  Paris  or  St.  Peters- 
burgh  for  a  false  return  to  a  writ  of  fi.  fa.^  but  that  he  must 
abide  by  the  law  of  that  country  finally,  and  that  in  any 
action  brought  in  England  on  a  judgment  obtained  against 
him  in  such  a  case  abroad,  he  must  submit  to  have  it  en- 
forced, although  according  to  the  laws  of  England  his  act 
was  legal,  then  I  should  be  prepared  to  hold  that  the  defen- 
dant's plea  is  no  defence. 

At  present,  it  seems  to  me  that  the  idea  of  bringing  such 
an  action  is  so  contrary  to  justice,  that  if  the  facts  had  been 
placed  before  us  in  the  first  stage  of  the  cause  on  affidavit, 
and  had  appeared  after  hearing  both  sides  to  be  as  repre- 
sented, we  ought  not  to  have  hesitated  to  stay  proceedings 
in  the  suit,  and  should  not  have  left  the  sheriff  to  the  ex- 
pense and  risk  of  being  entangled  in  special  pleadings. 
The  attempt  to  draw  the  matter  from  its  proper  jurisdiction 
is  unjustifiable,  and  has  been  hitherto,  as  I  believe,  wholly 
without  prededent. 

I  speak  of  course  with  reference  to  the  kind  of  action 
which  this  is,  as  appears  from  the  facts  set  out  in  some  of 
these  pleas — namely,  the  drawing  to  a  foreign  jurisdiction 
— the  determination  of  the  question,  whether  a  sheriff"  of 
this  province  has  executed  legal  process  here  according  to 
our  laws.  I  do  not  think  it  was  necessary  for  the  defendant 
to  set  out  in  his  plea  the  proceedings  and  pleadings  in  the 
foreign  action,  nor  to  state  that  he  objected  to  the  jurisdic- 
tion. 

S  g  TOL.  VIII. 
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The  principles  which  apply  to  foreign  judgments  and  to 
the  judgments  of  our  own  inferior  courts,  are  in  general 
the  same;  and  in  neither  case,  can  a  judgment,  given  in  a 
matter  over  which  the  tribunal  has  no  jurisdiction,  be  en- 
forced in  this  court  on  the  ground  that  the  jurisdiction  was 
not  excepted  to  in  the  original  cause. 

I  consider  therefore,  that  the  8th  plea  sets  up  a  sufficient 
defence. 

In  regard  to  Davis'  4th  plea,  and  to  the  4th,  5th  and  7th 
pleas  of  the  defendant  Kingsmill,  I  have  had  more  difficulty 
in  coming  to  a  satisfactory  conclusion  than  in  regard  to  the 
defendant  KingsmilPs  8th  plea.  The  case  of  McPherson 
V.  McMillan,  3  U.  C.  R.  30,  brought  before  us  upon  de- 
murrer, questions  a  good  deal  similar.  But  there  were 
several  points  of  difference  which  will  be  better  understood 
by  considering  that  case  in  connection  with  the  judgment 
of  the  court  given  in  the  same  cause,  upon  points  which 
arose  at  the  trial.  That  was  a  case  of  contract,  not  of  tres- 
pass. It  respected  property  in  Lower  Canada,  where  the 
judgment  was  rendered.  The  defendant  pleaded,  as  is 
pleaded  in  this  case,  that  the  cause  of  action  arose  in  Upper 
Canada ;  that  at  the  time  it  accrued,  he  resided  in  Upper 
Canada,  and  had  ever  since  resided  there;  that  he  never 
was  served  with  process,  and  that  the  judgment  was  ob- 
tained without  his  knowledge,  and  was  contrary  to  reason 
and  justice. 

The  plea  contained  nothing  equivalent  to  the  statement 
in  these  pleas,  that  by  the  laws  of  this  Province,  where  the 
act  complained  of  was  committed,  it  was  no  trespass,  in 
which  case  the  plaintiff  in  the  foreign  country  could  have 
no  claim  to  damages,  which  it  would  become  our  duty  to 
enforce  ;  and  what  appeared  to  me  in  that  case  to  be  a  sub- 
stantial objection  to  the  plea  was,  that  by  a  statute  of  this 
province  (7  Vic.  ch.  16)  express  provision  is  made  for  sub- 
jecting all  persons  to  the  jurisdiction  of  the  superior  courts 
of  Lower  Canada,  under  certain  circumstances,  and  by  the 
adoption  of  a  certain  proceeding  ;  and  as  this  is  a  statute 
of  our  own  Legislature  we  are  bound  by  it,  and  the  pleas 
did  not  contain  such  statements  as  shewed  the  case  not  to  be 
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within  that  statute  ;  and  the  special  demurrer  in  that  case 
pointed  out  defects  in  form  which  in  this  case  are  not 
pointed  out,  and  which  therefore  can  only  be  considered 
as  if  urged  on  general  demurrer. 

Upon  the  whole,  my  opinion  is  that  the  plaintiff  is  enti- 
tled to  judgment  on  the  demurrers  to  the  defendant  Davis' 
3d,  5th  and  6th  pleas,  and  that  the  defendant  Davis  is  enti- 
tled to  judgment  on  the  demurrer  to  his  4th  plea,  and  that 
the  plaintiff  must  have  judgment  on  demurrer  to  the  defen- 
dant Kingsmill's  3d,  6lh  and  7th  pleas,  and  the  defendant 
Kingsmill  must  have  judgment  on  demurrer  to  his  4th,  5th 
and  8th  pleas. 

Draper,  J. — I  am  of  opinion  that  none  of  the  pleas  de- 
murred to  can  be  sustained.  Concurring  fully  in  the  judg- 
ment given  as  to  those  pleas  which  are  held  bad,  it  is  only 
necessary  for  me  to  advert  to  those  with  regard  to  which  it 
is  my  misfortune  to  differ  from  the  learned  Chief  Justice, 
and  I  shall  endeavor  to  do  this  briefly — confining  my  obser- 
vations to  the  pleas  of  the  defendant  Kingsmill,  since  what 
I  have  to  say  upon  them  will  apply  to  one  or  other  of  those 
of  Davis. 

It  might  be  fairly  questioned  on  both  the  4th  and  5th 
pleas  whether  the  defendant  means  to  deny  the  jurisdiction 
of  the  foreign  court  over  him  personally,  or  over  the  sub- 
ject matter  of  the  action,  or  admitting  the  jurisdiction  over 
himself  as  a  defendant  properly  before  the  foreign  court,  to 
rest  his  defence  on  the  ground  that  they  could  take  no  cog- 
nizance at  all  of  the  alleged  cause  of  action  ;  or,  admitting 
that  they  had  jurisdiction  over  such  a  cause  of  action  gen- 
erally, that  by  reason  of  special  circumstances,  it  should 
have  been  decided  according  to  the  laws  of  Upper  Canada, 
not  those  administered  by  the  foreign  court,  on  which  ac- 
count they  were  ousted  of  all  jurisdiction,  and  therefore, 
by  deciding,  have  acted  contrary  to  natural  justice  ;  or,  if 
they  had  jurisdiction,  could  only  exercise  it  according  to 
the  laws  of  Upper  Canada,  where  the  facts  took  place,  out 
of  which  the  alleged  cause  of  action  arose. 

As  to  the  jurisdiction  of  the  foreign  court  over  the  defen- 
dant personally,  I  do  not  think  enough  is  alleged  to  exclude 
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that  jurisdiction.    For  the  utmost  that  is  set  forth  as  to  his 

domicil,  will  not  amount  to  a  denial  that  he  was  within  the 
territory  over  which  the  foreign  jurisdiction  extends  when 
the  action  was  brought,  and  if  within  the  territory,  that  he 
was  properly  brought  into  court. 

Then  as  to  the  cause  of  action.  The  plaintiffs  in  the 
foreign  court  brought  trespass  for  seizing  and  taking  goods. 
We  are  bound  to  assume  that  such  a  course  of  action  was 
of  the  proper  jurisdiction  of  the  foreign  court,  for  they  have 
entertained  and  adjudicated  upon  it.  Nor  can  we  assume 
it  to  be  beyond  their  jurisdiction,  because  such  alleged  tres- 
pass took  place  without  the  territory  over  which  that  juris- 
diction extended  ;  for  if  we  assume  that  fact  to  have  been 
known  to  them,  their  having  given  judgment  must  be  taken 
prima  facie  as  proof  that  by  their  law  they  had  jurisdiction 
in  such  a  case.  Nor  do  I  see  how  we  can  treat  this — apart 
from  special  circumstances,  as  acting  contrary  to  the  prin- 
ciples of  natural  justice — for  in  our  own  courts,  and  in 
those  of  England,  suits  are  maintainable  and  are  constantly 
maintained  for  or  against  foreigners  when  within  British 
territory  on  personal  causes  of  action  arising  without  that 
territory.  See  Mostyn  v.  Fabrigas,  Cowp.  page  161,  and 
the  cases  there  cited. 

Nor  can  it  be  questioned  that,  admitting  the  jurisdiction 
of  the  foreign  court  over  the  causes  of  action,  by  reason  of 
the  defendant  being  brought  before  them,  it  must  be  by  the 
lav^^  of  the  foreign  country  that  they  must  be  governed  in 
their  remedy  and  proceeding.  The  case  of  Don  v.  Lipp- 
man,  5  CI.  &  Fin.  1,  13,  14,  20,  21,  renders  any  reasoning 
or  other  authority  on  this  point  unnecessary,  although  in 
regard  to  the  merits  and  rights  involved,  the  law  of  the 
place  where  they  originated  should  govern. 

Then,  looking  at  the  declarations  and  pleas,  we  must 
necessarily  infer  that  the  plaintiff  gave  sufficient  evidence 
to  establish  that  the  property,  for  trespass  wherelo  they 
sued  these  defendants,  was  their  own.  But  if  so,  how  can 
we  say  that  the  judgment  founded  on  that  proof  is  contrary 
to  natural  justice,  for  similar  proof  in  a  similar  action  in 
our  own  courts  must  have  ended  in  a  similar  decision  ^ 
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And  so  I  do  not  see  on  ihe  facts  stated  how  we  are  war- 
ranted in  assuming  that  the  decision  of  the  foreign  court 
rested  on  the  foundation  that  the  domicile  of  the  plaintiff 
being  within  the  foreign  territory  their  tille  to  the  property, 
which  is  stated  to  have  been  actually  in  this  province,  has 
been  decided  on  the  law  of  the  foreign  territory  only. 

It  is  true,  one  plea  denies  that  the  property  was,  accor- 
ding to  the  laws  of  Upper  Canada,  the  property  of  the 
plaintiffs,  and  the  other  denies  that  the  act  complained  of 
was,  according  to  the  laws  of  Upper  Canada,  a  trespass  ; 
but  if  the  defendants  meant  to  assert  that  had  the  -  right 
action  been  brought  in  this  court,  the  plaintiffs  could  not  by 
law  have  recovered,  they  should  have  stated  those  facts, 
which,  admitting  the  taking  and  carrying  away,  and  a 
prima  facie  title  in  the  plaintiffs,  would  have  displaced  a 
right  to  recover  in  our  courts. 

I  consider  those  pleas  and  the  declarations  together  to 
admit  a  prima  facie  right  in  the  plaintiffs  to  recover,  and  if 
so,  the  special  ground  which  destroys  that  prima  facie  right 
should  have  been  set  forth,  instead  of  a  legal  conclusion 
from  facts  not  stated — viz:  that  the  property  was  not  the 
plaintiffs',  or  the  act  complained  of  was  no  trespass  ;  and  if 
these  pleas  do  not  mean  to  assert  the  existence  of  fads  not 
spread  upon  the  record  as  leading  to  these  conclusions  on 
which  they  rely  as  entitling  them  to  our  judgment,  then, 
they  do  no  more  than  attempt  to  raise  an  issue  on  a  matter 
concluded  by  the  judgment  of  the  foreign  court. 

I  need  not  take  up  time  in  discussing  the  sixth  and  sev- 
enth pleas  of  this  defendant.  With  regard  to  the  last,  the 
judgment  of  the  court  in  Reynolds  v.  Fenton,  3  C.  B.  187, 
is  conclusive. 

The  eighth  plea  is  the  ona  most  relied  upon.  Its  object 
is  to  impeach  the  original  justice  of  the  foreign  judgment, 
and  such  a  defence  is  clearly  open  to  him.  In  determining 
a  similar  question  in  Henderson  v.  Henderson,  6  Q.  B.  288, 
298,  .Lord  Dernuan  observed  that  it  was  never  to  be  pre- 
sumed that  the  foreign  court  had  not  done  justice,  "  but  the 
contrary  principle  holds,  unless  we  see  in  the  clearest  light 
that  the  foreign  law,  or  at  least  some  part  of  the  proceedings 


422  queen's  bench,  Hilary  term,  15  vic. 

of  the  foreign  court  are  repugnant  to  natural  justice  ;  and 
this  has  often  been  made  the  subject  of  enquiry  in  our 
courts.  But  it  steers  clear  of  an  (  nquiry  into  the  merits  of 
the  case  upon  the  facts  found,  for  whatever  constituted  a 
defence  in  that  court  ought  to  have  been  pleaded  there." 

The  suggested  injustice  of  which  the  plea  complains  is, 
that  certain  facts  set  out  in  the  plea  were  offered  and  proved 
as  a  defence,  but  the  foreign  court  refused  to  admit  such 
facts,  or  any  of  them  as  a  defence.  What  follows  this 
statement  is  a  mere  allegation  of  the  reasons  of  the  foreign 
court  Sot  their  judgment.  If  the  judgment  is  correct  on 
the  facts  relied  upon  for  the  defendant,  it  matters  little 
whether  the  reasons  upon  which  the  plea  alleges  it  was 
founded  are  solid  or  no. 

It  is  objected  that,  without  knowing  what  the  pleadings 
in  the  actions  were,  this  court  cannot  decide  whether  the 
facts  "  offered  and  proved,"  could  constitute  a  defence  ; 
that  in  fact  the  defendant  might  have  appeared  and  allow- 
ed judgment  to  go  by  default.  The  language  of  Lord 
Denman  affords  colour  for  this  objection.  But,  passing  it 
by  for  the  moment,  the  enquiry  is,  what  are  the  facts  on 
which  the  defendant  professes  to  have  relied  in  the  foreign 
court  and  now  advances  here,  as  shewing  that  a  judgment 
against  him  is  against  natural  justice  ? 

He  first  states  that  the  cause  of  action  arose  within  Up- 
per Canada,  and  not  within  the  territory  over  which  the 
foreign  court  had  jurisdiction.  The  cause  of  action  is  not 
local  but  transitory.  This  fact  therefore,  would  not  oust  the 
foreign  court  of  its  jurisdiction,  and  must  be  taken  to  be 
inducement  to  what  follows.  The  next  statement  is,  that 
during  all  the  time  &c.,  he  was  sheriff  of  Niagara,  that 
one  Tanner  was  an  absconding  debtor,  and  that  Davis  being 
his  creditor,  sued  out  an  attachment  against  his  property, 
and  delivered  it  to  defendant  Kingsmill  for  execution. 
All  this  is  still  mere  inducement  to  the  defence.  The  plea 
then  avers  that  defendant,  under  the  attachment,  seized 
certain  timber,  the  property  of  Tanner,  and  that  plaintiffs 
claimed  it  by  virtue  of  a  sale  made  to  them  by  Tanner 
after  the  issuing  of  the  attachment  and  the  delivery  thereof 
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to  the  slieriff,  and  that  at  the  time  of  the  attaching  by  de- 
fendant, the  timber  by  the  laws  of  Canada  was  the  pro- 
perty of  Tanner.  Now  the  plea  does  not  aver  that  Tanner 
did  not  sell  to  plaintiif  until  after  the  seizure.  I  take  it  to 
admit  that  such  sale  preceded  the  seizure,  and  if  so,  to  aver 
that  the  goods  of  an  absconding  debtor  are  bound  by  the 
delivery  of  an  attachment  to  the  sheriff  before  he  seizes 
upon  them.  If  the  defendant  meant,  as  I  think  he  must  be 
taken  to  have  meant  this,  it  is,  in  the  foreign  court,  a  fact 
most  material  to  the  conclusion  for  which  the  defendant 
contends,  and  is  not  stated  to  have  been  offered  and  proved 
to  the  foreign  court.  I  cannot  agree  that  the  averment 
"  that  at  the  time  of  the  said  attaching,  ^V^-?"  ^^e  said  tim- 
ber was  by  the  laws  of  Upper  Canada  the  property  of 
Tanner,  to  be  tantamount  to  such  a  statement.  If  the  sale 
by  Tanner  to  the  plaintiffs  preceded  the  execution  of  the 
attachment,  then,  at  the  time  of  the  seizure,  it  is  not  so  clear 
that  the  property  was  by  the  laws  of  U.  Canada  strictly  his^ 
even  if  it  was  still  liable  to  be  seized  by  an  attachment 
issued  against  his  goods  prior  to  his  having  sold  them  ;.and 
even  if  the  mode  of  allegation  be  deemed  sufficient,  it  then 
resolves  itself  into  an  enquiry  whether  the  goods  were  the 
goods  of  the  plaintiff  or  not — the  very  essence  of  their  right 
to  recover  in  the  foreign  court. 

The  plea  goes  on  to  stale  that  the  causes  of  action  arose 
wholly  in  the  district  of  Niagara,  and  asserting  defendant's 
residence  and  domicile  in  Canada,  and  denying  any  resi- 
dence or  domicile  within  the  jurisdiction  of  the  foreign 
court.  This  statement  appears  to  me  quite  immaterial  in 
this  place,  for  it  is  admitted  the  defendant  was  before  the 
court  defending  the  action,  and  was  liable  to  answer  in 
that  court,  being  implicated  there  in  an  action  of  trespass 
to  personal  property. 

The  remaining  averment,  that  by  the  la^vs  of  Canada, 
the  taking  &c.  of  the  timber,  gave  the  plaintiffs  no  right  of 
action,  is  a  conclusion  of  law  depending  on  the  fact 
whether  the  plaintiffs  at  the  time  of  the  seizure  were 
owners  of  the  timber — a  fact  which  ihe  statements  in  the 
pleas  seem  to  me  to  admit— unless  delivery  of  the  attachment 
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to  the  sheriff,  before  they  acquired  such  property* can  be 
so  connected  with  the  seizin  of  it  when  they  were  owners, 
as  to  divest  their  right — a  point  upon  which  I  am  not 
at  present  prepared  to  decide  in  favor  of  the  defendant. 

Looking  then  at  the  whole  of  this  plea,  I  cannot  see  in 
it  any  statement  amounting  to  an  assertion  that  the  foreign 
court  refused  to  hear  the  plaintiff's  title  to  the  lumberques- 
tioned,  and  unless  such  a  defence  was  waived  by  the  de- 
fendants, it  (that  is,  the  plaintiff's  right  of  property)  must 
necessarily  have  constituted  the  foundation  of  their  adjudi- 
cation, for  this  plea  shews  the  taking  &c.,  to  have  been  ad- 
mitted by  the  defendant  before  the  foreign  court. 

I  see  no  fact  of  a  special  character  disclosed  in  this  plea, 
which  must  inevitably  lead  to  the  conclusion  that  the  defen- 
dant should  have  succeeded  there,  and  upon  which  we 
should  be  warranted  in  treating  the  judgment  sued  upon 
as  insufficient  to  give  the  plaintiffs  a  right  of  action.  The 
plea  seems  to  me  to  do  no  more  than  to  seek  to  draw  this 
court  into  a  trial  of  the  merits  already  disposed  of  by  the 
foreign  tribunal,  but  neither  shewing  that  such  tribu;  al  had 
no  jurisdiction,  nor  that  the  judgment  was  obtained  by  fraud, 
nor  that  upon  the  face  of  it  it  is  founded  in  mistake,  nor  that 
it  is  irregular  and  bad  by  the  law  of  the  country  where  it 
was  rendered.  It  falls  within  the  observation  of  Lord 
EUenborough  in  Tarleton  v.  Tarleton,  4  M.  &  S.  22.  We  do 
not  sit  to  try  a  writ  of  error  upon  the  proceedings  of  the 
court  abroad. 

Burns,  J. — With  respect  to  the  question  whether  a  for- 
eign judgment  is  to  be  treated  as  conclusive  evidence  on 
the  merits  of  the  original  action,  or  only  prima  facie  evi- 
dence on  behalf  of  the  plaintiff,  there  has  been  a  great 
conflict  of  opinion  among  English  judges  from  time  to 
time.  Some  of  the  most  eminent  have  held  with  great 
confi^ience  that  the  evidence  should  be  conclusive,  while 
others  have  so  held  with  less  confidenc  ;  and  on  the  other 
hand,  judges  equally  eminent  have  strenuously  contended 
that  foreign  judgments  are  merely  prima  facie  evidence. 
The  latter  view  seems  to  prevail  in  America,  though  the 
extent  to  which  it  should  be  carried  is  certainly  not 
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definitively  settled  there.  It  can  scarcely  be  expected  upon 
such  a  question,  seeing  such  difference  of  opinion,  that  I  can 
do  more  than  give  my  adherence  to  one  side  or  the  other,  and 
in  doing  so,  I  adopt  the  language  of  Mr.  Justice  Story,  who 
says,  "  Indeed,  the  rule  that  the  judgment  is  to  be  prima 
facie  evidence  for  the  plaintiff  would  be  a  mere  delusion, 
if  this  defendant  might  still  question  it,  by  opening  all  or 
any  of  the  original  merits  on  his  side  ;  for,  under  such  cir- 
cumstances, it  would  be  equivalent  to  granting  a  new  trial. 
It  is  easy  to  understand  that  the  defendant  may  be  at  liberty 
to  impeach  the  original  justice  of  the  judgment,  by  shew- 
ing that  the  court  had  no  jurisdiction,  or  that  he  never  had 
any  notice  of  the  suit,  or  that  it  was  procured  by  fraud,  or 
that  upon  its  face  it  is  founded  in  mistake,  or  that  it  is  irre- 
gular and  bad  by  the  local  law  fori  rei  judicatcB.  To  such 
an  extent,  this  doctrine  is  intelligible  and  practicable.  Be- 
yond this,  the  right  to  impugn  the  judgment  is  in  legal 
effect  the  right  to  re-try  the  merits  of  the  original  causes  at 
large,  and  to  put  the  defendant  upon  proving  their  merits." 
Story  Com.  of  Laws,  S.  507. 

The  want  of  jurisdiction  may  be,  whether  it  be  over  the 
cause,  over  the  subject  matter,  or  over  the  parties,  and  to 
these  points  only  is  it  open  to  impeach  the  judgment  as  res- 
pects jurisdiction,  when  the  party  seeks  to  avoid  the  effect  of 
the  judgment.  What  state  of  facts  may  or  may  not  amount 
to  the  allegation  of  being  repugnant  to  natural  justice^  may 
admit  of  a  great  deal  of  argument,  for  the  language  used 
by  judges  is  scarcely  to  be  reduced  to  any  definite  standard. 
I  take  the  authorities  however,  to  establish,  that  if  the  ob- 
jection be  apparent  upon  the  face  of  the  proceedings,  or  if 
it  can  be  made  out  by  extrinsic  evidence  upon  an  issue 
properly  framed  to  raise  the  question,  the  effect  of  the 
judgment,  as  evidence,  will  be  wholly  neutralized.  The 
defendant,  however,  in  order  to  avoid  the  effect  of  the  judg- 
ment, must,  in  pleading,  carefully  negative  every  state  of 
facts  on  which  the  judgment  can  be  supported,  and  the 
plea  should  contain  every  allegation  which  is  necessary  to 
render  the  judgment  invalid. 

The  3rd  plea  of  the  defendant  Davis  states  that  the 
3  h  VOL.  VIII. 
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judgment  was  recovered  against  him  and  the  defendant 
Kingsmill  for  certain  alleged  trespass,  alleged  by  the  plaintiff 
to  have  been  committed  by  the  defendants  in  taking  and  car- 
rying away  certain  timber  in  the  district  of  Niagara  alleged 
to  have  belonged  to  the  plaintiffs,  and  the  defendant  says 
that  the  cause  of  action  for  which  the  judgment  was  recov- 
ered, and  every  part  thereof,  arose  in  the  district  of  Niagara 
in  this  province,  and  not  in  the  United  States  of  America, 
where  the  judgment  was  obtained  ;  and  that  when  the  ac- 
tion was  commenced,  and  until  judgment  obtained,  and 
since,  the  defendant  Davis  and  the  defendant  Kingsmill 
were  residing  without  the  jurisdiction  of  the  said  court  of 
Common  Pleas,'  and  were  not  subject  to  the  laws  of  the 
United  States,  for  or  on  account  of  the  said  alleged  tres- 
pass ;  and  that  the  lumber  alleged  to  have  been  taken  and 
carried  away  by  the  defendants  was  not,  nor  was  any  part 
thereof,  the  property  of  the  plaintiffs  ;  and  that  by,  and  ac- 
cording to  the  laws  of  Canada,  where  the  alleged  cause  of 
action  arose,  the  defendants  were  not  liable  to  be  prosecuted, 
nor  could  any  judgment  be  obtained  against  them  ;  and  that 
the  judgment  was  obtained,  and  is  contrary  to  the  laws  of 
Canada,  and  contrary  to  natural  justice. 

This  plea  is  demurred  to  as  being  no  answer,  and  that  it 
is  double  in  stating  the  cause  of  action  to  have  accrued  in 
the  district  of  Niagara  in  this  province  and  that  the  pro- 
perty in  question  was  not  the  property  of  the  plaintiffs. 

The  plea,  most  probably,  was  intended  to  be  urged  in  this 
way :  that  the  property  in  dispute  was  not  the  plaintiffs', 
and  any  cause  of  action  in  respect  to  it  arose  in  the  district 
of  Niagara  in  this  province,  and  not  in  the  United  States, 
and  therefore,  the  United  States  courts  had  no  jurisdistion, 
and  so  the  judgment  was  contrary  to  natural  justice.  If 
the  allegation  that  the  property  was  not  the  property  of  the 
plaintiffs  be  looked  at  in  any  other  point  of  view,  then  the 
plea  is  double  ;  but,  supposing  it  was  not  thereby  intended 
t©  raise  a  question  as  to  the  merits  of  the  original  action 
respecting  the  right  of  property,  but  it  is  to  be  treated  as 
an  allegation  shewing  why  the  original  decision  was  con- 
lirary  to  natural  justice,  still  it  must  be  loolved  upon  as  a 
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traversable  fact ;  and  if  the  property  were  the  plaintiffs,  it 
is  impossible  to  say  that  their  recovering  a  judgment  for  its 
value  is  contrary  to  natural  justice,  unless  it  can  be  suc- 
cessfully argued  that  the  foreign  court  had  no  jurisdiction, 
because  the  cause  of  action  in  respect  to  it  arose  in  this 
province,  v^hether  the  property  were  in  truth  or  not  the 
plaintiffs'. 

That  the  cause  of  action  arose  in  this  province  is  no  reason 
per  se  that  the  foreign  court  had  no  jurisdiction.  Our  courts . 
so  hold  in  respect  of  causes  of  action  arising  in  countries  for- 
eign to  us,  and  we  must  assume  that  other  countries  are 
guided  by  the  same  natural  principles  of  justice  until  the 
contrary  be  made  manifestly  to  appear.  If  the  court  had 
jurisdiction  over  the  cause,  then  the  merits  of  the  case 
must  be  assumed  to  have  been  correctly  determined,  and  it 
is  not  open  to  the  defendant  now  to  question  the  right  of 
property  on  the  broad  allegation  that  the  property  was  not 
the  plaintiffs'.  The  plea  is  bad  in  substance,  and  judgment 
must  be  for  the  plaintiffs. 

The  4th  plea  of  defendant  Davis  to  the  1st  count  is  simi- 
lar to  the  allegations  contained  in  the  3rd,  except  in  stating- 
the  right  of  property.  In  this,  after  stating  the  facts,  the 
defendant  concludes  that  the  defendant  was  not  guilty  of 
the  trespasses,  or  any  part  thereof.  The  same  reasons  apply 
to  this  as 'the  other,  and  judgment  must  be  for  the  plaintiffs. 

The  5th  plea  by  defendant  Davis  to  1st  count  is,  that  the 
plaintiffs,  at  the  time  of  recovering  the  judgment,  were  not 
lawfully  possessed  of  the  property.  This  is  so  obviously 
bad  as  not  to  require  observation. 

The  6th  plea  of  defendant  Davis  sets  up  to  the  judgment, 
that  at  the  time  of  its  recovery  the  property  belonged  io^ 
and  was  in  the  possession  of,  one  Henry  Tanner.  This 
would  have  been  a  good  defence  to  the  origing^l  action,  but 
is  no  answer  to  this  action. 

The  3rd  plea  of  defendant  Kingsmill  to  the  1st  eount  is,, 
that  the  judgment  was  recovered  in  respect  of  certain  tres- 
passes alleged  to  have  been  committed  in  takieg  away  cer- 
tain timber,  and  pleads  that  the  timber,  or  any  part,  was  not 
the  property  of  the  plaintiffs'.  This  plea  is  no  answer  to  the 
action. 
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The  4th  plea  of  defendant  Kingsmill  to  the  Isl  count  is 
similar  in  substance  to  the  3rd  plea  of  Davis.  The  plea  is 
more  carefully  drawn,  but  the  substance  is  the  same,  and 
the  same  reasoning  will  hold  it  bad. 

The  5th  plea  of  defendant  Kingsmill  to  the  1st  count, 
though  stating  the  matter  more  amply,  yet  amounts  to 
nothing  more  than  Davis's  4th  plea  of  not  guilty  at  the  time 
of  judgment  being  recovered,  and  for  the  same  reasons  must 
be  held  bad. 

The  6th  plea  of  defendant  Kingsmill  to  the  1st  count  is, 
not  guilty  of  the  trespasses  at  the  time  of  the  judgment 
being  recovered.  If  the  circumstances  shewing  the  defen- 
dant not  to  be  guilty  is  no  answer,  neither  will  his  directly 
saying  so  be  any  answer  to  this  action. 

The  7th  plea  of  the  defendant  Kingsmill  to  the  1st  count 
alleges  that  he  was  not  at  any  time  arrested  upon  or  served 
with  any  process  issuing  out  of  the  said  Court  of  Common 
Pleas  at  the  suit  of  the  plaintiff  for  the  cause  of  action  upon 
which  the  judgment  was  obtained,  nor  had  he  at  any  time 
notice  of  any  such  process,  nor  did  he  appear  in  the  said 
court  to  answer  the  plaintiffs.  This  allegation  is  not  suffi- 
cient to  negative  the  court  having  jurisdiction  ;  there  should 
have  been  allegations  that  the  defendant  was  not  a  subject 
of  the  foreign  slate,  or  resident,  or  present  in  it  at  the  time 
when  the  proceedings  were  instituted,  and  that  he  was  not 
the  owner  of  real  property  in  the  state,  for  if  his  property 
were  under  the  protection  of  its  laws,  he  might  be  consid- 
ered as  virtually  present^  though  really  absent.  The  plea 
only  negatives  notice  to  the  defendant  of  process ;  he  does 
not  allege  that  he  had  imi  notice  of  any  of  the  proceedings 
in  the  action  before  judgment,  nor  does  he  state  that  he  had 
not  an  opportunity  of  defending  himself  against  the  claim, 
nor  does  he  negative  the  proceedings  being  without  his 
knowledge,  privity  or  consent.  The  plea  1  think  bad  for 
want  of  these  allegations. — Vide  General  Steam  Naviga- 
tion Company  v.  Gnillom,  11  M.  &  W.  894 ;  Cowan  v. 
Braidwocd,  1  M.  &  G.  892,  893,  per  Tindal  C.  J. ;  Russel 
V.  Smyth,  9  M.  &  M.  810  ;  Reynolds  v.  Fenion,  3  C.  B.  187  ; 
Vallie  V.  Dumergue,  18  L.  J.  Exch.  398. 
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As  to  the  8th  plea,  it  is  certainly  a  hard  measure  of  jus- 
tice to  the  defendant  to  be  obliged  to  perform  his  duty  in 
this  country,  and  having  done  so,  when  he  is  found  within 
the  jurisdiction  of  a  foreign  state  to  be  made  answerable 
there  for  it.  It  is  not,  however,  to  be  presumed,  that  the 
judgment  of  the  foreign  court  proceeded  upon  principles  so 
contrary  to  natural  right  and  justice  ;  the  presumption  is  in 
favor  of  the  judgment  until  it  be  made  clearly  to  appear 
that  the  proceeding  has  been  contrary  to  such  right  and 
justice  ;  and  the  party  setting  up  such  defence  must,  in  the 
language  of  Chief  Justice  Tindal,  make  it  good  in  omni- 
bus. Now  this  plea  admits  that  the  defendant  made  de- 
fence to  the  action  in  the  foreign  court,  and  the  questions 
are — first,  whether  he  now  states  enough  to  convince  us 
that  he  was  on  these  lacts  entitled  to  defend  himself  suc- 
cessfully, either  on  the  merits  as  to  whether  the  property 
were  Tanner's  or  the  plaintiffs',  or  whether  the  foreign  court 
had  jurisdiction  over  the  subject  matter  of  the  suit — the 
defendant  acting  in  a  ministerial  capacity  in  this  country 
in  respect  of  the  property  in  question;  and  secondly,  whether 
the  facts  are  sufficiently  stated,  and  enough  appears  in  the 
plea,  to  convince  us  the  foreign  court  had  sufficient  material 
to  act  on  to  give  effect  to  the  defence,  and  that  the  defen- 
dant himself  was  not  in  fault. 

Without  considering  or  expressing  any  opinion  upon  the 
question  whether  the  plaintiffs,  from  anything  that  was 
done  on  the  attachment,  had  a  cause  of  action  which  might 
have  been  prosecuted  either  in  the  foreign  court  or  in  our 
own,  or  saying  more  upon  the  point  as  to  jurisdiction  than 
to  express  myself  against  giving  effect  to  a  foreign  judg- 
ment which  has  been  recovered  against  one  of  our  officers 
who  has  performed  a  purely  public  duty,  for  something  in 
the  execution  of  that  duty  which  our  laws  would  protect 
him  in  here,  when  that  has  been  made  sufficiently  to  appear, 
I  think  the  present  plea  does  not  allege  sufficient  to  deter- 
mine that  the  foreign  court  did  wrong.  This  plea  does  not 
complain  that  judgment  was  obtained  behind  the  defen- 
dant's back,  m  which  case  it  is  held  that  everything  must 
be  alleged  to  negative  every  possible  manner  by  which  the 
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jurisdiction  could  be  conferred,  but  it  is  a  case  when  the 
defendant  admits  that  he  appeared  to  defend  himself.  The 
defendant  has  contented  himself  with  alleging  lhat  the 
reason  why  the  judgment  is  contrary  to  natural  right  and 
justice  is,  that  although  the  facts  stated  in  the  plea  were 
offered  and  proved  for  the  defendant  at  the  trial,  the  court 
refused  to  admit  the  facts,  or  any  of  them,  as  a  defence. 

I  think  the  objection  made  to  this  plea,  that  it  should 
have  appeared  how  and  in  what  manner  the  defendant  de- 
fended himself,  is  good.  What  the  defendant  did  before 
the  trial  came  on,  he  does  not  say  ;  he  does  not  shew  us  that 
he  was  in  a  position  to  defend  himself  by  his  pleadings,  or 
otherwise.  For  aught  that  is  shewn  on  this  plea,  there  may 
have  been  a  judgment  by  default  against  the  defendant, 
and  the  trial  may  have  been  a  mere  assessment  of  damages. 
We  have  abundant  proof  every  day,  that  defences  might 
have  availed  if  properly  taken,  or  taken  in  time.  The  de- 
fendant was,  I  think,  equally  bound  to  defend  himself  in 
the  foreign  court  as  he  would  be  bound  to  defend  himself 
here  ;  and  in  shewing  that  he  did  defend  himself,  I  think  he 
should  shew  that  he  did  so  to  the  utmost  of  his  power. 

I  know  of  no  distinction  between  a  party  acting  in  a 
ministerial  capacity  and  one  who  is  not,  as  to  the  obliga- 
tion  there  is  to  defend  himself  when  sued  for  any  cause. 
If  these  plaintiffs  had  sued  the  defendant  in  our  courts, 
alleging  that  the  timber  was  theirs  and  not  Tanner's,  the 
defendant  must  have  defended  himself,  and  he  could  not 
have  allowed  the  action  to  proceed  to  a  judgment  against 
him  and  then  answer  the  judgment  by  saying  that  he  ought 
never  to  have  been  sued.  If  the  obligation  was  on  him  to 
defend  himself  in  our  court,  the  same  obligation  was  on 
him  to  defend  in  the  foreign  court,  and  he  himself  thinks 
so,  for  he  admits  he  did  defend  himself.  But  the  question 
is,  whether  he  shews  us  that  he  did  enough  ;  and  it  is  here, 
I  think,  the  plea  fails  to  convince  that  the  foreign  court  has 
acted  contrary  to  right  and  natural  justice. 

For  all  that  is  disclosed,  it  may  have  been  the  defen- 
dant's own  fault  that  the  court  refused  to  admit  the  facts 
offered  and  proved  at  the  trial.    The  presumption  is  in 
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favor  of  the  judgment,  and  that  presumption  must  prevail 
until  displaced,  and  it  must  be  displaced  by  shewing  every 
thing  to  negative  it.  We  find  this  principle  applied  strongly 
in  cases  where  it  is  alleged  the  judgment  has  been  obtained 
without  the  person  having  had  an  opportunity  of  defending 
himself ;  and  there  certainly  is  no  reason  why  it  should  be 
less  applicable  when  the  person  admits  he  did  defend  him- 
self. Not  to  uphold  the  principle  in  the  latter  case,  would 
be  in  effect  to  retry  the  original  cause.  I  think  the  defen- 
dant should  have  shewn  us  that  he  was  in  a  position  to  have 
what  he  offered  and  proved  in  the  foreign  court  considered 
there,  and  that  he  of  right,  then,  should  have  had  his  de- 
fence adjudicated  upon.  The  defendant  does  not  shew  this, 
and  for  that  reason  I  think  the  plea  bad. 

If  it  had  been  shewn  that  he  was  in  a  position  to  have 
liad  his  defence  considered,  and  that  his  defence  was  what 
is  now  stated,  the  plaintiffs  might  have  taken  issue  upon 
that  fact,  and  then  the  question  would  have  fairly  been 
before  the  court,  whether  the  foreign  court  had  acted  con- 
trary to  natural  right  and  justice.  And  if  the  defendant 
was  not  in  a  position  to  defend  himself  properly,  we  should 
see  the  reason  why,  to  enable  us  to  judge  whether  the  for- 
eign court  did  so  proceed  as  alleged. 

Per  Cur. — Judgment  for  plaintiffs  on  demurrer  to  all  the 
ipieas. 

Robinson,  C  J.,  dissentiente  as  to  4th,  5th  and  8th  pleas. 

Note. — In  this  same  case  while  the  demurrer  was  under  the  consideration  of 
the  court,  an  application  was  also  pending  which  had  been  made  by  Mr.  Hagarty, 
the  defendants  counsel,  for  a  rule  on  the  plaintiffs  to  shew  cause  why  all  proceed- 
ings should  not  be  stayed  in  this  cause  generally  or  against  the  defendant  Kings- 
mill,  wiih  such  directions  as  to  costs  as  to  this  court  may  seem  fit. 

This  was  moved  on  an  affidavit  of  the  defendant  Kingsmill,  that  he  is  sheriff 
of  the  district  of  Niagara  in  Upper  Canada,  and  was  sheriff  before  any  of  the 
occurrences  staled  in  his  affidavit,  and  had  been  continually  resident  in  Upper 
'Canada  and  never  domiciled  in  the  United  States,  and  that  he  was  a  British  sub- 
ject ;  that  about  the  year  1846  an  attachment  issued  at  the  suit  of  the  now  de- 
fiendant  Davis,  directed  to  deponent  as  sheriff,  against  the  property  of  one  Tanner, 
an  absconding  debtor;  that  he  seized  a  large  quantity  of  lumber  as  the  property 
of  Tanner,  which  was  sold  under  the  writ ;  that  judgment  was  obtained  in  the 
suit  in  which  the  attachment  issued  ;  that  he  and  Davis  being  casually  in  Buffalo, 
in  the  State  o(  New  York  some  time  after  the  seizure,  they  were  both  arrested 
-at  the  suit  of  these  plaintiffs  for  an  alleged  trespass  in  seizing  the  timber,  which 
the  plaintiffs  claimed  as  theirs ;  that  to  procure  their  liberty,  they  gave  bail,  and 
the  deponent  returned  home ;  that  he  heard  nothing  of  the  suit  until  he  heard 
that  a  verdict  and  judgment  had  been  obtained  for  $2,065  besides  costs,  in  the 
oourt  of  Common  Pleas  for  the  county  of  Erie  in  the  State  of  New  York  ;  that 
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■deponent  was  not  present  and  knew  nothing  of  the  trial  and  verdict,  and  believed 

it  was  rendered  on  ihe  evidence  of  Tanner  ;  that  this  action  was  now  brought 
airainst  deponent  and  Davis  on  the  judgment,  and  demurrers  are  now  standing 
for  judgment ;  that  the  iudgment  was  ol)tained  against  him  wholly  for  acts  done 
hy  him  as  a  sheriff  in  Canada  under  the  process  of  this  court,  and'  the  deponent 
believed  he  would  be  injured  if  the  action  was  suffered  to  proceed,  or  if  any  force 
was  allowed  to  the  said  foreign  judgment  ;  that  deponent  did  not  consider  that  he 
-was  at  all  well  protected  by  indemnity,  and  must  he  a  loser  to  a  heavy  amount 
if  defeated  in  this  action  ;  that  he  acted  bona  fide  throughout  in  execution  of  his 
duly  as  sheriff,  and  never  knew  of  the  plaintiff's  chiim  till  arrested  at  their  suit, 
and  that  he  verily  believed  the  verdict  was  obtained  contrary  to  law  and  justice. 

The  Chief  Justice,  before  the  judgment  had  been  given  on  the  demurrer,  thus 
disposed  of  the  application — 

The  circumstances  which  have  occasioned  the  order  of  the  court  upon  this 
motion  to  be  delayed,  as  well  as  their  judgment  upon  the  demurrer  after  the  first 
argument,  have  been  already  stated.  There  are  questions  involved  in  this  action, 
either  directly  or  incidentally,  which  appear  to  me  to  be  of  great  moment,  and 
though  I  have  spent  much  time  upon  it,  and  given  every  altention  in  my  power 
to  the  considerations  which  it  involves,  there  are  yet  some  points  on  which  I 
confess  my  mind  is  not  satisfied,  though  I  am  not  sure  that  by  further  research  I 
could  acquire  much  additional  light  to  lead  me  to  a  clearer  conchision.  At  all 
events,  with  the  ready  access  now  afforded  to  a  court  of  appeal,  comprehending 
all  the  judges  who  preside  in  our  superior  courts,  it  will  generally  be  more  bene- 
ficial to  parties  in  important  cases  to  have  our  judgment  speedily,  than  that  we 
should  retain  a  case  beyond  a  reasonable  time  in  the  hope  of  bemg  able  to  dis- 
pose of  it  with  minds  quite  free  from  doubt. 

But,  while  I  make  this  allusion  to  the  means  which  suitors  now  have  of  ob- 
taining conveniently  the  judgment  of  a  higher  court,  it  is  right  that  I  should 
make  the  parties  aware  that  so  far  as  this  case  has  hitherto  undergone  discussion 
among  the  judges  of  the  common  law  courts,  I  have  reason  to  believe  that  the 
opinions  which  they  had  formed  are.  unfavorable  to  the  pleas  demurred  to. 

With  respect  to  this  application  for  a  rule  to  stay  proceedings,  I  understand 
my  brothers,  who  are  now  with  me,  to  consider  that  the  desired  interposition  is 
one  which  they  feel  to  be  beyond  their  proper  line  of  duty.  It  is  a  general  prin- 
ciple in  respect  to  staying  by  order  of  the  court  an  action  proceeding  in  the 
ordinary  course,  that  if  tiaere  be  any  cause  known  to  the  party  on  wnich  he  be- 
lieves he  can  found  such  an  application,  he  should  make  his  application  without 
delay,  and  should  not  acquiesce  in  the  suit  going  on  to  a  later  stage,  attended  as 
that  must  be  with  expense  to  the  other  party,  and  then  for  the  first  time  come 
forward  with  an  application  upon  grounds  which  were  known  to  him  when  the 
suit  commenced.  I  should  not,  for  my  part,  hold  that  objection  to  be  necessarily 
decisive  in  a  case  like  the  present,  on  account  of  the  peculiar  considerations 
which  it  involves  extending  much  beyond  the  interests  of  the  parties,  and  I  am 
aware  that  it  may  have  been  in  consequence  of  a  suggestion  thrown  out  upon  the 
argument  of  the  demurrer  that  this  application  was  made. 

It  is  however  extremely  clear,  not  only  that  any  such  summary  interposition 
as  the  defendants  desire  can  only  be  by  order  of  a  majority  of  the  court,  but 
that  it  should  be  a  strong  argument  against  it  if  it  had  merely  seemed  uncertain 
to  some  of  my  learned  brothers  whether  such  a  course  could  without  impropri- 
ety be  taken.  With  the  views  which  I  understand  my  brothers  to  entertain,  the 
application  is  of  necessity  refused. 

In  reference  generally  to  the  questions  brought  up  by  the  demurrer,  it  occurs 
to  me  to  add  that  I  have  felt  in  considering  this  case,  that  there  is  great  force  in  a 
difference  of  circumstances  on  which  it  is  not  improbable  1  may  be  laying  too 
much  stress. 

I  allude  to  this — Where  a  person  is  sued  within  our  own  country  in  any  infe- 
rior jurisdiction,  he  knows  that  there  is  a  controlling  authority  which  superin- 
tends all  inferior  jurisdictions,  and  can  keep  them  within  their  limits.  He  may 
appeal  to  the  protection  of  that  authority  or  not,  in  his  discretion  ;  and  therefore 
when  he  apparently  waives  his  right  and  submits  to  the  jurisdiction  of  the  infe- 
rior court,  he  may  not  unreasonably  be  held  to  be  concluded  in  some  cases  by 
the  result ;  and  so  also  if  consenting  to  litigate  in  the  inferior  court,  he  waives 
any  defence  which  he  had  in  his  power  to  urge,  he  may  be  fairly  held  to  have 
lost  the  benefit  of  it 
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But  w"here  an  inhabitant  of  this  country  finds  that  there  is  a  suit  pending 
against  hirn  in  a  foreign  country  for  an  alleged  trespass,  and  knows  that  that 
alleged  trespass  is  nothing  but  an  act  done  in  his  own  country  warranted  by  its 
laws,  and  which  perhaps  he  was  even  bound  to  do  in  the  discharge  of  a  public 
duty,  he  cannot  so  safely  make  up  his  mind  to  forbear  all  attempt  to  defend 
himself  in  the  foreign  court,  even  while  he  feels  that  he  can  on'y  in  reason  or 
justice  be  held  accountable  to  the  tribunals  of  his  own  country  for  the  act  com- 
plained of.  He  knows  that,  whether  they  have  jurisdiction  or  not  is  a  matter 
■which  they  will  take  the  liberty  of  determining  by  their  own  judgment.  He 
knows  that  the  tribunals  of  his  own  country  can  afford  him  no  protection  what- 
ever against  any  judgment  they  may  think  fit  to  give,  and  as  he  may  have  pro- 
perty within  the  limits  of  the  foreign  country,  or  may,  by  having  been  arrested 
there  and  compelled  to  give  bail,  be  liable  to  suffer  consequences  from  a  judg- 
ment passing  against  him,  against  which  he  can  have  no  security  or  indemnity, 
he  ought,  I  think,  to  be  left  fully  at  liberty  to  make  every  endeavor  that  he  can 
to  procure  a  judgment  in  his  favor,  by  convincing  the  foreign  court  that  he  did 
nothing  which  was  not  strictly  legal  within  the  country  whose  laws  ought  to 
govern  in  the  decision  of  the  question.  He  should  be  allowed,  it  appears  to  me, 
to  do  this  without  its  prejudicing  in  any  degree  his  position  in  the  courts  of  his 
own  country  if  a  verdict  shall  be  rendered  against  him  in  the  foreign  court,  not- 
withstanding all  he  has  shewn.  I  mean,  that  this  attempted  defence  should  not 
afford  an  inference  against  him,  that  he  has  willingly  submitted  to  have  his  case 
determined  by  the  laws  and  courts  of  a  foreign  country,  and  must  therefore  be 
content  to  abide  by  the  result.  And  so  also,  it  is  at  present  my  opinion,  that 
when  an  attempt  comes  afterwards  to  be  made  to  use  the  authority  of  this  court 
for  enforcing  against  him  a  judgment  of  the  foreign  court,  rendered  in  any  such 
case  as  I  have  supposed,  it  is  not  the  proper  duty  or  business  of  this  court  to 
examine  whether  he  has  pleaded  I  he  proper  pleas  and  produced  the  proper^  evi- 
dence and  used  the  proper  arguments  to  lead  the  foreign  court  to  a  right  judg- 
ment, in  a  matter  which  did  not  belong  to  the  courts,  or  to  their  laws. 

I  cannot  contemplate  without  some  apprehension,  the  inconveniences  which 
may  follow  if  evej  y  act  which  has  been  done  in  this  province  under  legal  pro- 
cess, civil  or  criminal,  may  be  made  the  occasion  of  harassing  the  public  officers 
of  this  province  or  suitors  in  our  courts  with  actions  treating  as  trespasses  acts 
sanctioned  and  compelled  by  legal  authority,  and  if  such  officers  or  suitors  must 
be  held  afterwards  exposed  to  the  same  consequences  of  judgments  rendered 
against  them  in  foreign  courts  on  such  causes  ot  action  as  on  those  which  by  our 
laws,  and  the  laws  of  most  countries,  are  considered  ro  be  equally  examinable  in 
all  countries  where  the  debtor  may  happen  to  be  found. 

It  is  said  in  Viner's  Abr.  (law  B.,)  There  is  no  law  or  precedent  obligatory 
on  the  sovereign  court  of  one  country  to  put  in  execution  the  sentence  of  any 
court  in  another  country,  for  par  in  parem  non  habet  imperium-  And  such  pro- 
ceedings in  another  country  shall  not  be  called  res  judicata,  nor  prevent  a  new 
inquiry  against  a  person  and  his  goods,  under  the  direction  and  protection  of  the 
laws  of  the  country."  He  cites  for  this  a  case  of  Goddart  v.  Swinlon,  decided 
in  1715. 

It  appears  to  me,  that  we  should  be  safe  in  holding  that  when  sufficient  is 
shewn  on  the  record  to  make  it  certain  that  the  foreign  judgment  was  not  on  a 
matter  arising  wi  hin  the  jurisdiction  of  the  court  which  gave  it,  nor  in  a  matter 
properly  cognizable  by  their  laws,  nor  to  be  determined  by  them,  but  only  pro- 
per to  be  adjudged  in  our  own  courts,  the  defendant  in  a  suit  on  that  judgment 
should  be  held  as  free  to  deny  his  liabihty  as  if  the  matter  had  not  been  drawn 
away  from  the  proper  jurisdiction. 

In  the  State  of  New  York,  where  this  judgment  has  been  rendered,  it  is  a 
fundamental  principle  of  their  code  of  jurisprudence,  that  every  action  against 
a  public  officer  or  person  specially  appointed  to  execute  his  duties,  for  an  act 
done  by  him  in  virtue  of  his  office,  or  against  a  person  who  by  his  command,  or 
in  his  aid  does  anything  touching  the  duties  of  such  officer,  the  action  must  be 
brought  in  the  country  where  the  cause  or  some  part  thereof  arose." — Code  of 
Civil  Procedure,  252. 

The  venue  is  thus  made  strictly  local  on  a  cause  of  action  such  as  formed  the 
foundation  of  this  foreign  judgment.  The  sheriff  of  one  county  could  not  be 
made  to  answer  in  the  court  of  an  adjoining  county  of  the  same  state.  The 
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plaintiffs  in  the  action  assume  a  principle  which  would  render  all  persons  who 
under  the  provisions  of  our  own  statutes  have  powers  given  to  them,  or  duties 
exacted  of  them,  and  protection  affordfd  to  them  in  order  to  give  ihem  confi- 
dence in  discharging  those  duties — would  render,  as  I  consider,  all  such  persons 
equally  liable  to  have  the  legality  of  their  conduct  in  the  course  even  of  their 
judicial  duties  examined  and  adjudged  upon  by  the  courts  and  laws  of  other 
countries  where  our  statutes  and  laws  may  be  disregarded — their  obligation  dis- 
claimed, or  their  provisions  misapplied. 

It  is  due,  I  think,  to  the  protection  of  our  fellow  subjects  and  the  proper  inde- 
pendarice  of  our  courts,  that  they  should  not  apply  their  authority  in  aid  of  for- 
eign tribunals,  by  enforciiig  judgments  in  such  matters  so  obtained.  And  1  have 
a  strong  impression  that  there  is  a  claim  upon  us,  when  the  circumstances  are 
brought  out  on  the  one  side,  and  not  denied  or  disproved  on  the  other,  to  take 
care  that  parties  shall  not  be  prejudiced  in  this  country  by  anything  that  may 
have  been  doneabroad  in  such  cases,  but  shall  be  at  liberty  to  defend  themselves, 
unembarrassed  as  much  as  possible  by  anything  of  that  kind.— See  11  M.  &  W. 
894;  2  Smith's  Lea.  Ca.,  note  448. 


Tyson  v.  Little* 

Trespass — Pleading — Evidence^ 
Trespass,  de  bonii  asporiatis.    Pleas: — 1.  Not  guilty.    2.  Goods  not  property 
of  plaintiff. 

Held  per  Cur-,  that  under  these  pleas,  the  defendant  desiring  to  give  in  evidence 
that  the  goods  belonged  to  a  third  party,  and  that  a.  fovrth  party  had  a  right 
as  landlord  to  follow  and  seize  these  goods,  and  that  he  the  defendant  deriving^ 
his  authority  from  such  fourth  party  Was  justified  in  having  seized  them — such 
evidence  was  rightly  rejected,  and  that  the  defence  should  be  specially  pleaded^ 

Trespass  for  taking  the  plaintiff  ^s  goods. 

The  defendant  pleaded — first,  not  guilty  ;  second,  that 
the  goods  were  not  the  property  of  the  plaintiff.  Verdict 
for  the  plaintiff,  421 

On  the  trial  it  was  proved  that  Mr.  Andrew,  a  bailiff, 
distrained  the  goods  in  question  under  a  warrant  in  writing 
from  one  Youle,  directing  him  "  to  distrain  the  goods  of 
Joseph  Jarvis,  wherever  they  may  be  found  in  the  County  of 
Wentworth^  for  40/.  10s.,  for  two  years'  rent  due  1st  Sep- 
tember 1850  the  warrant  was  dated  2nd  September  1850. 
Under  this  warrant,  the  bailiff  went  and  seized  a  yoke  of 
oxen,  a  waggon,  a  fanning  mill,  cutting  machine,  and  144 
bushels  of  wheat  on  the  plaintiff's  farm.  The  plaintiff 
forbad  him  to  take  the  things-^-but  the  defendant  Little 
insisted  on  his  doing  so,  and  indemnified  him.  When 
Youle  gave  him  the  warrant,  he  told  him  the  defendant 
Little  would  give  him  instructions,  and  the  bailiff  did  act 
under  Little's  instructions. 

The  defendant  desired  to  give  evidence  that  the  goods 
in  fact  belonged  to  Jarvis,  on  whom  Youle  had  a  right  to 
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distrain,  and  had  been  fraudulently  transferred  to  the  plain- 
tiff ;  that  two  years'  rent  was  due  on  certain  property  leased 
to  Jarvis  by  Youle  ;  that  the  goods  had  been  fraudulently 
and  clandestinely  removed  by  Jarvis  to  avoid  the  distress  ; 
that  the  distress  was  made  within  thirty  days  after  such 
removal ;  and  that  Little  acted  in  the  matter  by  direction 
of  Youle. 

The  learned  judge  (Draper,  J.)  declined  to  receive  the 
evidence,  considering  it  not  admissible  under  the  pleas. 

Martin  obtained  a  rule  for  a  new  trial,  for  misdirection  ; 
or  because  the  defendant  having  a  good  defence  on  the 
merits  could  not  avail  himself  of  it  upon  the  pleadings — 
asking  leave,  if  necessary,  to  amend  the  pleading.  Free^ 
man  shewed  cause.  Martin  relied  upon  12  M.  &  W. ; 
Harrison  v.  Dixon,  2  Exch.  802. 

The  defendant's  attorney  made  affidavit  that  he  con- 
sidered that  the  defence  was  properly  admissible  under  the 
second  plea,  according  to  recent  decisions  in  England,  and 
had  witnesses  in  attendance  to  support  it ;  and  he  swore 
that  he  had  examined  the  witnesses,  and  believed  that  he 
could  fully  substantiate  the  defence — but  he  did  not  state 
what  his  defence  was. 

Robinson,  C.  J. — I  am  of  opinion  that  the  evidence  was 
rightly  rejected.  The  defendant  made  himself  a  party  to 
the  act  of  the  bailiff,  and  the  bailiff  had  no  authority  but 
one  that  was  apparently  illegal — a  warrant  to  distrain  for 
rent  upon  the  defendant's  goods  "  wherever  they  might  be 
found  in  the  county  of  Wentworlh" — without  laying  a  foun- 
dation for  such  a  proceeding  by  averring  that  the  goods  had 
been  clandestinely  renioved  from  the  premises  demised. 

Any  person  going  with  such  a  warrant  to  seize  goods  in 
the  peaceable  possession  of  a  third  party,  and  not  on  the 
premises  demised,  is  prima  facie  a  wrong-doer — as  against 
him  the  possession  of  goods  is  sufficient  evidence  of  properly 
upon  a  plea  denying  his  property  in  the  goods.  If  the  de- 
fendant could  shew  that  they  were  in  fact  the  goods  of  a 
third  parly,  which  under  particular  circumstances  he  was 
entitled  to  seize  on  the  plaintiff's  premises,  it  was  necessary 
for  him  to  plead  the  facts  specially. 
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What  the  defendant  desired  to  shew  under  the  second 
plea  was,  not  that  the  goods  were  his  own,  or  that  they 
were  the  goods  of  any  other  person  under  whose  authority 
he  was  acting ;  and  he  did  not  therefore  bring  himself 
within  the  case  of  Jones  v.  Chapman,  2  Exch.  Rep.  804, 
on  which  he  relies. 

We  might  have  granted  a  new  trial,  as  a  matter  of  indul- 
gence to  this  defendant,  on  terms  of  paying  costs,  if  it  did 
not  seem  so  clear  that  no  legal  defence  could  be  made  un- 
der the  warrant,  which  on  the  face  of  it  is  illegal — being 
an  authority  to  distrain  goods  for  rent,  wherever  they  may 
be  in  the  county  of  Wentworth. 

Draper,  J. — The  case  of  Jones  v.  Chapman  amounts  to 
this  :  that  the  declaration  in  trespass  qu.  cl.fr eg.,  asserts 
a  trespass  to  a  close,  of  which  the  plaintiff  had  possession 
and  right  of  possession  ;  that  the  plea  of  not  guilty  denies 
the  act  of  trespass,  and  that  the  close  v/as  not  the  close  of 
the  plaintiff,  and  enables  the  defendant  to  shew  that  he 
himself  had  title  to  the  close,  or  that  some  person  other 
than  the  plaintiff  had  title— and  that  the  defendant  entered 
and  did  the  acts  complained  of,  by  the  authority  of  that 
person.  The  same  law  of  pleading  must  apply  to  trespass 
to  goods. 

In  this  case  Mr.  Martin,  under  the  plea  denying  the 
plaintiff's  property  in  the  goods,  does  not  set  up  the  title  of 
the  owner  of  the  goods,  and  justify  under  his  command  or 
authority—which  it  cannot  be  for  a  moment  denied  he  might 
do  ;  but  he  sets  up  that  the  goods  belonged  to  a  third  party, 
and  that  a  fourth  party  had  a  right  as  landlord  to  follow  and 
seize  these  goods  ;  and  rests  the  justification  on  these  facts, 
and  the  command  of  such  fourth  party. 

I  take  it  to  be  quite  clear,  that  on  such  a  plea  it  would 
not  be  sufficient  for  the  defendant  to  prove  that  the  goods 
he  took  out  of  the  plaintiff's  possession  belonged  to  a  third 
party,  without  also  proving  an  authority  from  that  party. 
Here  no  such  authority  was  pretended,  as  from  the  aclual 
owner  of  the  goods— but  in  lieu  thereof,  an  authority  from 
tbe  landlord  of  the  owner  to  distrain  on  these  goods  as 
fraudulently  removed. 
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It  appears  to  me  too  clear  to  bear  argument,  that  this 
defence  must  be  specially  pleaded.  Before  the  new  rules, 
a  special  plea  was  held  necessary,  and  that  the  evidence 
could  not  be  admitted  under  the  general  issue.  Since  the 
new  rules,  the  plea  of  not  guilty,  and  a  plea  denying  the 
plaintiff's  property,  amount  to  the  old  general  issue.  Un- 
less they  amount  to  more,  the  evidence  was  rightly  rejected. 
But  neither  the  authorities  cited,  nor  others  bearing  more 
directly  on  the  question  of  a  plea  of  fraudulent  removal, 
appears  to  me  to  give  any  colour  to  the  defendant's  propo- 
sition.— See  4  Camp.  136,  as  qualified  by  1  Bing.  N.  S.  38; 
1  C.  &  M.  230,  n. ;  2  Saund.  284,  notes  a.  &  b. ;  5  M.  &  S.  38 ; 
1  Mood.  &  R.  284  ;  Norman  v.  Westcombe,  2  M.  &  W.  349, 
in  which  a  special  plea  of  fraudulent  removal  was  pleaded; 
12  A.  &  El.  341 ;  1  Esp.  257  ;  6  C.  &  P.  225  ;  2  Slark.  N. 
P.  31. 

Per  Cur. — Rule  discharged. 


Anderson  et  al.  Assignees,  &c.,  v.  Gamble. 

Assignment  of  property  for  benefit  of  creditors — Debtor's  subsequent  bankruptcy — 
As  to  vesting  of  same  property  in  assignees  under  the  bankruptcy  law. 

The  effect  of  a  legal  assignment  of  property  to  trustees  for  the  benefit  of  creditors 
is,  lhat  it  divests  the  beneficial  interest  of  the  property  assigned  from  the  party 
making  it;  and  persons  afterwards  becoming  assignees  of  his  estate  under  the 
bankrupt  laws  do  not  take  it  as  his  assignees, — for  they  acquire  a  legal  interest 
in  such  property  only  as  can  be  applied  to  the  payment  of  his  creditors  gener- 
ally under  the  bankrupt  law.  • 

The  plaintiffs,  as  assignees  of  Forsyth  &  Co.,  bankrupts, 
sued  the  defendant  in  assumpsit  on  the  common  counts, 
for  goods  sold  and  delivered,  &c.,  laying  the  promise  in  six 
counts  to  the  bankrupt,  and  in  six  other  counts  laying  the 
promise  to  the  plaintiffs  as  assig  ees. 

The  defendant  pleaded,  as  an  answer  to  the  whole 
declaration,  that  before  the  bankruptcy — namely,  on  the 
20th  of  March  1843 — by  indenture,  between  the  bankrupts  of 
the  first  part,  McKenzie  and  Goldsmith  of  the  second  part, 
and  certain  other  persons  executing  the  said  indenture, 
creditors  of  the  bankrupts,  whose  names  were  contained  in 
a  schedule  annexed  thereto,  of  the  third  part,~after  reciting 
that  they  were  indebted  to  the  said  creditors  in  the  sums 
set  opposite  to  their  respective  names,  and  being  unable 
lo  pay  those  debts,  they  were  desirous  to  manifest  their 
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disposition  to  satisfy  Iheir  said  creditors  and  to  afford  them 
all  the  security  in  their  power ^  and  had  made  out  an  account 
of  their  estate  and  property^  stocky  credits  and  effects  con- 
tained  in  certain  other  schedules  annexed  to  the  said  deed, 
and  marked,  &c.;  and  had  proposed  and  agreed  to  make 
an  assignment  to  the  said  McKenzie  and  Goldsmith  upon 
the  trusts  and  for  the  purposes  expressed  in  the  said  deed, 
of  all  and  every  their  said  estates  of  every  nature  and  de- 
scription^ credits  and  effects^  belonging  to  the  said  firm  of 
Forsyth  ^  Co.,  and  to  the  said  individual  parlies  therein 
contained  in  the  said  schedules,  marked,  &c.,  for  and  to- 
wards payment  and  satisfaction  of  85.  in  the  pound,  which 
the  said  creditors  had  agreed  to  accept  in  full  discharge  of 
their  said  debts  ifespectively,  they,  the  said  bankrupts,  did, 
for  the  purpose  of  paying  thereout  and  therewith  the  said 
compositioH,  bargain,  sell  and  assign  to  the  said  McKenzie 
and  Goldsmith,  all  the  said  real  estate  and  property,  if 
any,  to  the  said  firm  belonging,  or  to  either  of  the  partners 
therein  belonging  individually,  but  more  especially  the  real 
estate  and  property  owned  by  the  said  Forsyth.  Secondly, 
all  and  every  the  goods,  wares  and  merchandize  and  effects, 
obligations,  judgments,  notes,  bills,  vouchers,  debts,  pro- 
perty and  effects  whatsoever,  as  well  of  the  said  firm  of 
Forsyth  &  Co.  as  to  the  said  Forsyth,  Bell,  &c.  (mentioning 
the  names  of  the  other  parties)  severally  and  individually 
belonging,  set  forth  and  contained  in  the  said  schedules 
marked  B  and  C,  to  the  said  deed  annexed ;  and  generally 
all  and  every  the  goods  and  chattels,  book  debts  and  other 
debts,  sum  and  sums  of  money,  then  belonging  to  and  in 
the  possession  of  the  said  firm  or  the  several  partners 
thereof,  in  the  said  schedules  B  and  C  referred  to,  specifying 
particularly  the  trusts  of  the  deed  as  stated  shortly  in  the 
recital. 

The  plea  then  averred  that  the  debt  sued  for  in  this 
action  was  due  to  the  bankrupts  before  their  bankruptcy 
and  before  and  at  the  time  of  the  assignment,  and  was  a 
debt  stated  in  the  schedule  marked  B  ;  of  all  which,  he, 
the  defendant,  had  notice  at  the  time  of  the  said  assign- 
ment ;  that  McKenzie  and  Goldsmith  accepted  the  trust ; 
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and  that  thereupon  the  said  debt  sued  for  in  this  action 
became  vested  in  McKenzie  and  Goldsmith,  the  trustees ; 
that  the  said  estates,  property,  debts  and  effects  so  assigned, 
were  insufficient  to  pay  the  composition  of  eight  shil  ings 
in  the  pound  ;  and  that  Forsyth  had  not,  after  such  assign- 
ment, any  beneficial  estate  or  interest  therein  ;  nor  did  any 
interest  therein  pass  to  their  assignees ;  of  all  which  the 
plaintiffs,  before  the  commencement  of  this  action,  had 
notice.  The  plaintiffs  filed  a  general  demurrer  to  this  plea, 
and  they  objected  that  the  plea  was  at  least  no  answer  to 
those  counts  which  laid  a  promise  to  pay  the  assignees, 
and  that  it  could  be  no  good  answer  to  any  part  of  the 
declaration,  because  the  assignment  which  it  set  forth  was 
in  itself  an  act  of  bankruptcy,  and  therefore  void,  being  in 
effect  an  assignment  of  all  the  bankrupt's  property. 

It  was  denied,  on  the  other  hand,  that  the  assignment 
pleaded  was  an  assignment  of  anything  more  than  was 
specified  in  the  schedules ;  and  so  that  it  could  not  con- 
stitute an  act  of  bankruptcy,  as  it  could  not  be  taken  to  be 
an  assignment  of  everything. 

The  defendant  contended,  also,  that  it  did  not  appear  to 
the  court  that  at  the  time  of  the  assignment  there  was  any 
bankrupt  law  in  force  in  this  province  ;  that  the  plea  did 
not  allege  the  assignment  to  be  fraudulent  and  void ;  and 
that  the  court  could  not  intend  it  to  be  so. 

Cameron^  Q.  C,  for  demurrer.  Vankoughnet,  Q.  C, 
contra.  Cases  relied  upon — 1  Bing.  N.  C.  697  ;  5  A.  & 
E.  107;  9  Q.  B.  R.  73€. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  is  entitled,  in  our  opinion,  to  judgment  on 
this  demurrer.  There  is  nothing  in  the  objection  that  it 
fails  as  an  answer  to  these  counts  which  lay  a  promise  by 
the  defendant  to  pay  the  assignees  ;  for  if  it  were  a  valid 
defence  against  the  other  counts,  laying  a  promise  to  pay 
the  bankrupts,  it  would  be  an  equally  good  defence  on 
these.  If  the  promise  to  pay  the  assignees  must  be  taken  to 
mean  not  merely  the  promise  implied  by  law,  but  an  ex- 
press promise,  still  the  defendant  having  notice  of  the 
assignment  of  this  debt  for  the  benefit  of  the  creditors 
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signing  the  deed  could  not  frustrate  that  arrangement  by  his 
gratuitous  promise  that  he  would  nevertheless  pay  the 
assignees.  If  such  an  arrangement  would  give  the  bene- 
ficial interest  in  this  and  the  other  claims  to  the  creditors 
through  their  trustees,  the  debtor  could  not  afterwards  undo 
it  at  his  pleasure. 

Then,  as  to  the  objection  founded  on  the  bankrupt  laws, 
the  bankrupt  act  passed  in  December  1843  does  not  make 
anything  done  before  its  passing  an  act  of  bankruptcy. 
This  assia^nment  is  alleged  in  the  declaration  to  have  been 
made  in  March^  1843,  some  months  before  that  act  passed, 
which  was  the  first  introduction  of  a  bankrupt  law  into  this 
country ;  and  though  it  was  quite  competent  to  the  plain- 
tiffs to  shew  that  it  was  in  fact  made  after  December  1843, 
if  the  fact  were  so,  yet  we  cannot  assume  that  to  have 
been  the  fact,  and  on  that  ground  hold  the  assignment  void 
as  a  fraud  on  the  bankrupt  law,  which  for  all  t,hat  appears 
was  not  then  in  existence. 

If  on  the  facts  as  they  are  stated  we  could  have  held  that 
the  assignment  was  made  after  the  bankrupt  act,  then,  I 
think,  our  opinion  must  have  been  with  the  plaintiff's,  that 
the^  assignment  seemed  on  the  face  of  it  to  be  an  assign- 
ment of  all  the  effects  of  the  bankrupts,  and  that  the  sche- 
dule must  have  been  understood  to  describe  all— not  that 
the  assignment  was  merely  of  a  certain  part  of  their  effects 
which  was  described  in  the  schedule.  Taking  that  view 
of  it,  it  would  have  been  in  contravention  of  the  statute 
(supposing  it  to  have  been  in  force),  and  would  have  passed 
nothing. 

But  we  have  no  ground  for  bringing  it  to  the  test  of  the 
statute,  and  the  assignment  is  in  no  other  sense  fraudulent ; 
for  undoubtedly,  apart  from  the  bankrupt  laws,  a  debtor 
might  at  his  pleasure  apply  his  whole  property  in  paying 
certain  creditors,  to  the  prejudice  of  any  others  who  had 
not  acquired  legal  priority  ;  and  might  bona  fide  make  an 
arrangement  with  that  view  through  the  intervention  of  a 
trustee,  as  is  stated  to  have  been  done  in  this  case.  Then 
the  eflfect  of  such  an  assignment,  when  not  illegal,  is  that 
it  divests  the  beneficial  interest  of  the  property  assigned 
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from  the  party  making  it ;  and  persons  afterwards  becom- 
ing assignees  of  his  estate,  under  the  bankrupt  laws,  do 
not  take  it  as  his  assignees  ;  for  they  acquire  a  legal  interest 
in  such  property  only  as  can  be  applied  to  payment  of  his 
creditors  generally  under  the  bankrupt  law.  Only  that 
property  passes  to  them  in  which  the  bankrupt  had  the 
equitable  as  well  as  the  legal  interest ;  and  therefore, 
though  the  debt  in  this  case  due  by  Mr.  Gamble  to  Messrs. 
Forsyth  &  Co.  was  in  form  of  law  due  to  them,  not  being 
strictly  assignable  as  a  chose  in  action,  yet  their  assignees 
do  not  represent  their  interest  in  this  debt,  because  it  is  a 
mere  legal  and  not  a  beneficial  interest,  such  as  could  be 
made  available  for  the  creditors  at  large. 

The  cases  of  Scott  et  al.  v.  Assignees  of  Richard  Scott 
(Willes  402),  and  of  Leslie  v.  Guthrie  (1  Bing.  N.  Rep.f697), 
are  in  point. 

Per  Cur. — Our  judgment  is  therefore  for  the  defendant. 
We  think  the  plea  under  the  circumstances  good. 


Draper  et  al.  v.  Steen. 

'Ple.ading. 

Action  against  defendant  for  services  rendered  as  attornies.  Plea — that  though 
the  plaintiffs  did  before  the  commencement  of  this  suit — lo  wit,  on  the  10th 
of  September  1851— deliver  to  the  defendant  a  bill  of  their  fees,  and  yet 
tJiat  a  month  from  such  delivery  had  not  expired  before  the  commencetnent  of 
this  suit.  Replication — That  a  month  from  the  delivery  of  the  bill  in  the 
plea  mentioned  had  expired  before  the  commencement  of  this  suii.  Held  per 
Cur.,  on  demurrer  to  replication — replication  good. 

The  plaintiffs  declared  against  the  defendant  for  services 
as  attornies. 

The  defendant  pleaded,  that  although  the  plaintiffs  did 
before  the  commencement  of  this  suit — viz.,  on  the  10th  of 
September  1850 — deliver  to  the  defendant  a  bill  of  their  fees 
subscribed  according  to  the  statute,  yet  that  a  month  from 
such  delivery  had  not  expired  before  the  commencement 
of  this  suit. 

The  plaintiffs  replied  that  a  month  from  the  delivery  of 
the  bill  in  the  plea  mentioned  had  expired  before  the  com- 
mencement of  this  suit. 

3  k  VOL.  VIII. 


442  queen's  bench,  hilary  term,  15  vie. 


The  defendant  diemurred  to  this  replication,  because,  as 
he  said,  the  plaintiffs  not  having  traversed  the  delivery  of 
the  bill  on  the  day  mentioned  in  the  bill,  nor  alleged  a 
delivery  on  any  other  day,  tendered  improperly  an  issue 
upon  the  question,  whether  a  month  had  elapsed  between 
the  10th  September,  the  day  on  which  the  defendant  asserted 
the  plea  to  have  been  delivered,  and  the  23d  day  of  the 
same  month  of  September,  when  this  action  was  brought, 
as  appeared  by  the  record. 

Morrison  for  the  demurrer ;  he  cited  6  C.  B.  584  ;  1  Exch. 
734  ;  12  Jurist,  395.  Brough  contra— 3  Ch'y.  PL  7  Ed.  153. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

We  think  the  10th  September  cannot  be  considered  as 
having  been  made  material  and  fixed,  either  by  the  plea  or 
the  replication.  The  defendant  lays  it  with  a  scilicet  and 
ties  himself  to  no  precise  day,  but  avers  as  his  defence  that 
a  month  had  not  elapsed  from  such  delivery — not  from  the 
delivery  on  the  10th  of  September,  because  that  is  not  cer- 
tainly alleged  by  him,  but  from  such  delivery  by  the  plain- 
tiffs—whenever that  was. 

The  plaintiffs  therefore,  as  it  seems  to  us,  answer  all  that 
is  certainly  alleged,  when  they  reply  that  a  month  had 
elapsed  from  the  delivery  of  the  bill  to  the  commencement 
of  the  action. 

They  could  not  have  taken  a  special  traverse  upon  the 
fact  of  service  on  the  10th  of  September,  nor  could  they 
regularly  have  set  up  a  new  day  and  left  the  issue  to  rest 
between  that  day  and  the  day  the  defendant  had  alleged. 
They  therefore  properly  replied  as  they  have  done,  which 
rests  the  issue  on  the  substantial  question,  whether  in  fact 
the  bill  was  served  a  month  before  action  brought,  the  time 
when  the  action  was  brought  being  stated  in  the  record. — 1 
Exch.  Rep.  738. 

Per  Cur. — Judgment  for  plaintiffs. 
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Hill  et  al.  v.  Ryan. 

Note — Pleading — Partial  failure  of  consideration. 

A  plea  to  an  action  upon  a  promissory  note,  shewing  not  a  total  but  only  a  partial 
failure  of  consideration,  is  bad. 

Declaration — Payee  against  maker  of  note. 

Plea — in  effect  that  the  note  was  given  for  no  other  con- 
sideration than  that  the  plaintiff  had  bargained  and  sold 
certain  goods  to  him,  then  resting  the  defence  on  the  non- 
delivery of  the  goods. 

Demurrer  to  plea — because  it  did  not  shew  a  total  failure 
of  consideration. 

Bell  for  the  demurrer— he  cited  2  M.  &  Gr.  167  ;  1  M.  & 
Gr.  791 ;  5  M.  &  W.  7  ;  13  Jurist,  153. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

We  consider  the  plea  to  be  insufficient  on  some  of  the 
grounds  of  exception  taken. 

The  defendant  admits  in  it  that  he  gave  the  note  for  no 
other  consideration  than  that  the  plaintiff  had  bargained  and 
sold  certain  goods  to  him,  and  yet  having,  as  he  avers,  that 
consideration  for  his  promise,  he  sets  up  as  a  defence  the 
non-delivery  of  the  goods,  or  the  non-existence  of  a  fact 
which  he  says  the  plaintiff  had  assured  him  existed — ■ 
namely,  that  the  goods  at  the  time  of  the  sale  were  at  the 
port  of  Toronto,  ready  to  be  delivered. 

He  cannot  rely  upon  that  as  a  defence,  unless  it  has  the 
effect  of  shewing  a  total  failure  of  consideration  for  his 
note  ;  and  it  cannot  be  so  considered  when  we  find  the  defen- 
dant himself  admitting  that  the  real  and  only  consideration 
of  the  note  was  the  bargain  and  sale  of  the  goods,  which, 
without  delivery,  would  vest  the  property  in  him  and  enable 
him  to  sue  for  their  value. 

Per  Cur. — Judgment  for  the  plaintiff  on  demurrer. 
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EASTER    TERM,  1851. 


Present: — The  Hon.  J.  B.  Robinson,  C.J. 

The  Hon.  Mr.  Justice  Draper,  J. 
The  Hon.  Mr.  Justice  Burns,  J. 


Dennis  v.  Hughes  et  al. 

TresjMss— Pleading— Justification — \2Vic.  rh.  81 — 13  ^  MFi'c.  cA.64 — Demurrer, 
Trespass,  quare  clauswnf result. 

The  defendants  justified  under  a  by-law  passed  by  the  Municipal  Council  of  the 
township  of  King,  under  the  authority  of  which  they  alleged  that  they  entered 
for  the  purpose  of  opening  a  new  road  laid  out  on  the  plaint ilf's  land. 

The  3i  d  and  4th  pleas, -which  are  set  out  in  substance  in  the  statement  of  the  case 
below,  were  demurred  to — among  other  causes  : 

Because  the  Municipal  Council  had  no  power  to  establish  and  confirm  a  public 
road  or  highway. 

Because  the  plea  did  not  aver  any  notice  by  the  said  corporation  before  making 
the  said  by-law,  as  required  by  the  statute. 

Because  the  plea  did  not  aver  the  laying  out  of  the  said  road  by  a  road  surveyor, 
nor  sufficiently  describe  the  said  road,  where  it  ran  or  at  what  point  it  com- 
menced, and  where  it  terminated;  and  because  there  is  no  Sverment  that  any 
by-law  was  made  under  which  the  said  R.  W.  assumed  to  survey,  lay  out,  kc. 

Because  the  plea  did  tiot  aver  that  the  said  road  did  not  run  through  any  garden, 
&c.  of  the  plaintiff,  and  for  want  of  averment  of  consent  of  owner  in  writing. 

jSnd  because  there  is  no  averment  of  a  reasonable  time  having  been  allowed 
plaintiff  to  open  the  said  road,  after  the  passing  of  the  said  by-law,  before  the 
defendants  committed  the  said  trespasses. 

Held  per  Cur.,  that  the  municipal  corporation  had  power  to  open  new  roads 
through  any  person's  lands,  under  the  restrictions  in  the  statute. 

Held  also,  that  no  notice  of  such  road  was  necessary,  the  word  openingheing 
omitted  in  12  Vic.  ch.  81 ,  sec.  192,  and  that  13  &  14  Vic.  ch.  64,  could  not 
apply  to  this  by-law. 

Held  also,  that  the  plea  was  bad  in  not  directly  averring  that  the  surveyor  had 
laid  out  a  road  through  the  plaintiff ^s  land,  which  he  reported  on  27th  July,  and 
that  such  road  went  through  and  over  the  locus  in  quo,  and  that  the  council 
confirmed  that  road. 

.And  Semhle,  that  it  would  not  be  sufficient  for  a  surveyor  to  lay  out  a  road  through 
a  man's  land  of  his  own  accord,  and  then  to  report  it  to  the  council,  lo  entitle 
the  council  to  establish  it  as  a  load,  but  that  the  surveyor  must  first  act  in 
consequence  of  a  proper  application  or  order. 

Semhle  also,  that  a  by-law  cannot  be  gootl  which  authorizes  a  road  through  a 
rtian's  land  without  stating  where  it  enters  or  what  course  it  takes;  and  that 
the  reference  to  the  surveyor's  report,  without  annexing  it  to  the  by-law,  nor 
even  averring  that  it  is  remaining  among  the  records  of  the  council,  is  not 
sufficient. 

Semhle  also,  that  the  plea  should  have  averred  that  the  road  w^as  so  laid  out  as 
not  to  run  through  or  encroach  upon  any  dwelling-house,  &c.,  though  it  is  not 
necessary  that  this  should  appear  on  the  face  of  the  by-law. 

Semhle  also,  that  the  mere  passing  of  a  by-law  should  not  be  considered  as  ipso 
facto  the  opening  of  a  road,  but  merely  as  authority  to  open  it  in  a  proper 
manner,  and  after  reasonable  time  given  to  all  parties. 
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That  the  plea  is  defective  for  neither  seating  that  this  was  a  wholly  new  road, 
nor  (supposing  it  not  to  be  so)  that  notice  was  given  as  would  then  be  requisite. 
But  Quffre,  whether  averment  of  notice  would  be  necessary  in  any  case. 
Held  also,  that  the  by-Jaw  was  bad  for  referring  pioprietors  to  private  parties  for 
compensation,  which  they  had  no  power  to  do — and  because  it  directs  a  passage 
under  the  road  to  be  made  by  parties  whom  they  have  no  means  of  compelling 
to  do  so. 

Held  also,  that  a  party  is  not  necessarily  restramed  by  155th  sec.  from  bringing 
an  action  till  the  by-lav\^  has  been  quashed — for  some  of  the  objections  would 
prevail,  even  tliough  the  by-law  were  perfectly  legal. 

Declaration  :  Trespass,  quare  clausum  /regit. 
Plea  : — That  after  the  statute  12  Vic.  ch.  81,  was  passed 
and  came  into  force,  a  corporate  body  was  framed  under 
and  by  virtue  of  that  statute,  called  the  Municipality  of  the 
Township  of  King,  with  power  to  open,  alter  and  repair 
highways,  roads,  &c.  (quoting  the  words  of  the  statute 
which  gave  that  power) ;  that  on  the  29th  day  of  July  1850, 
they  made  a  by-law,  which  is  as  follows  :— 

"  A  By-law,  No.  20, 
"  To  open  a  road  north  of  Broivnville,  through  lot  number  thirty -jive 
in  the  ninth  concession  of  the  toionship  of  King. 

1st.  Be  it  enacted,  by  the  Municipality  of  the  township  of  King,  and 
it  is  hei:eby  enacted  by  the  authority  of  the  same,  that  the  line  of  road 
surveyed  and  laid  out  by  Robert  Walsh,  a  road  surveyor,  as  reported  to 
the  township  council  by  his  report,  bearing  date  the  twenty-seventh  day 
of  July  1850,  through  lot  number  thirty-five  in  the  ninth  concession 
of  the  township  of  K'ing  aforesaid,  be,  and  the  same  is  hereby  estab- 
hshed  and  confirmed  as  a  public  road  or  highway,  three  rods  wide. 

"  2nd.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
the  petitioners  for  surveying  the  said  road  shall  pay  to  the  surveyor 
his  legal  charge  for  surveying  the  same. 

"  3rd.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
the  petitioners  shall  pay  all  damages,  if  any  to  be  awarded  by  the 
arbitrators  to  be  chosen  for  that  purpose. 

"  4th.  And  be  it  further  enacted,  that  the  petitioners  for  said  road 
shall,  within  one  month  from  the  passing  of  this  by-law,  make  or 
cause  to  be  made  a  good  and  sufficient  passvv^ay  under  said  road,  in 
such  a  plan  and  manner  that  horned  cattle  of  any  size  may  freely 
pass  to  and  from  the  waters  west  of  said  road ;  and  further,  that  the 
said  bridge  or  passway  shall  be  kept  in  good  repair  by  the  statute 
labor  in  the  division  to  which  said  road  belongs." 

That  the  said  by-law  being  so  made,  "the  defendant,  on 
30th  July  1850,  being  the  said  time  when,  &c.,  as  the  ser- 
vants and  by  the  command  of  the  said  municipality,  and 
of  the  overseer  of  highways  in  and  for  the  said  township, 
duly  appointed  as  by  law  required  by  the  said  municipality, 
under  their  corporate  seal,  they  the  said  defendants  being 
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resident  inhabitants  of  the  said  township,  did  at  the  said 
time  when,  &c.,  under  the  authority  of  the  said  by-law  and 
acting  in  the  execution  thereof,  proceed  to  open  and  estab- 
lish, and  did  then  open  the  said  highway,  by  said  by-law 
directed,  through  the  said  lot  number  thirty-five  in  the  ninth 
concession  of  the  township  of  King,  being  the  lot  in  the  said 
by-law  mentioned,  and  being  the  close  of  the  plaintiff,  in 
which,  &c.  in  the  declaration  mentioned,  as  directed  by  the 
said  by-law,  and  as  the  same  had  been  surveyed  and  laid 
out  by  said  surveyor,  as  in  the  said  by-law  mentioned  ; 
and  in  so  doing,  in  opening  the  said  highway  did  neces- 
sarily, for  the  carrying  into  effect  and  executing  the  said 
by-law,  break  and  enter  the  said  close  in  which,  &c.,  the 
fences  thereof  across  said  road  so  ordered  to  be  opened 
being  kept  shut  and  closed  by  this  plaintiff :  "  and  the  plea 
proceeded  to  justify  the  prostrating  and  removing  the  fences, 
and  the  other  injuries  complained  of,  as  being  acts  neces- 
sary to  be  done  under  such  command  as  aforesaid,  and  for 
carrying  into  execution  the  said  by-law,  &c. 

The  fourth  plea  was  in  substance  the  same  as  the  third, 
not  setting  out  the  by-law  at  length,  but  only  the  necessary 
parts  of  it,  and  alleging  that  the  defendants  being  resident 
inhabitants  of  the  township,  as  the  servants  and  agents  and 
by  the  command  of  the  municipality,  and  under  and  acting 
in  the  execution  of  the  said  by-law,  did  open  the  said  high- 
way, &c.,  not  stating  any  command  from  the  overseer  of 
highways." 

Demurrer  to  third  and  fourth  pleas,  on  the  grounds  men- 
tioned above  in  the  digest. 

Cameron^  Q.  C,  and  Connor^  Q.  C,  for  the  demurrer. 
Hagarty^  Q.  C,  contra.  The  several  acts  and  clauses 
mentioned  in  the  judgment  were  referred  to  in  the  argu- 
ment. Cases  cited— i  Tyr.  480;  6  Nev.  &  Man.  736  ;  9 
Q.  B.  A.  1,005  ;  9  M.  &  W.  736  ;  1  Exch.  837  ;  1  M.  &  W. 
628  ;  16  M.  &  W.  77 ;  15  M.  &  W.  357. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  demurrer  brings  up  questions  which  are  rather  im- 
portant, on  account  of  their  ^affecting  proceedings  under  a 
statute  which  is  constantly  being  acted  upon  by  municipal 
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bodies,  sometimes  perhaps  without  due  consideration  of  the 
care  necessary  to  be  observed.  We  have  no  discretion  to 
act  in  opposition  to  established  principles ;  and  if  we  had, 
we  might  not  find  it  easy  to  determine  whether  such  a 
statute  as  the  one  in  question  should,  as  to  the  application 
of  its  powers,  be  construed  liberally  or  strictly. 

On  the  one  hand,  it  is  to  be  considered  that  the  legislature 
have  thought  fit  to  commit  very  extensive  legislative  powers 
to  municipal  bodies  to  be  formed  in  townships,  some  of 
them  very  remote.  These  bodies  are  to  be  composed  of 
such  members  as  the  inhabitants  can  choose,  and  will 
choose  ;  and  there  can  be  little  doubt  that  in  these  township 
councils  so  constituted,  laws  will  be  sometimes  made  by 
persons  who  have  had  the  least  possible  experience  in 
framing  statutes.  If  their  acts  are  to  be  treated  with  a 
particularity  at  all  resembling  what  the  law  exacts  for  the 
protection  of  liberty  and  property — when  these  are  to  be 
afieeted  by  the  acts  of  magistrates,  and  in  some  other 
instances — it  may  happen  that  in  many  cases  their  by-laws 
for  'laying  out  roads  under  this  statute  may  be  held  to  be 
invalid,  and  great  inconveniences  might  happen  to  those 
who  have  been  acting  under  their  authority. 

On  the  other  hand,  there  is  a  good  deal  due  to  the  indi- 
viduals whose  rights  as  proprietors  are  liable  to  be  interfered 
with  in  .a  manner  which  may  prove  very  injurious  and  vex- 
atious if  the  municipal  bodies  are  not  held  to  a  reasonable 
■degree  of  regularity  in  their  proceedings  under  the  statute 
now  in  question.  The  plea  in  this  case  is  founded  upon  a 
by-law  passed  by  the  municipal  council  of  the  township  of 
King,  under  the  authority  of  which  it  is  alleged  the  defen- 
dants entered  for  the  purpose  of  opening  a  new  road  laid 
out  on  the  plaintiff's  land. 

Whether  these  pleas  are  sufficient  or  not  in  substance, 
depends  on  the  effect  of  the  statute  12  Vic.  ch.  81.  The 
155th,  188th,  .189th,  190lh,  192nd,  195th,  198th  clauses  are 
all  that  appear  to  me  to  bear  in  any  degree  upon  the  case  ; 
and  it  is  necessary  also  to  refer  to  13  &  14  Vic.  ch.  64,  at 
No.  34  in  the  left  hand  column  of  the  schedule  A.,  which 
relates  to  the  amendment  of  the  192nd  cl.  of  12  Vic.  ch.  81. 
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It  was  said  in  the  argument  that  the  principal  point 
of  the  case  was  whether  the  township  councils  had  power 
under  the  31st  clause  of  12  Vic.  ch.  81,  to  lay  out  new  roads 
through  the  lands  of  individuals — that  is,  roads  for  afford- 
ing means  of  passing  from  one  point  to  another,  between 
which  there  had  been  no  public  road  before. 

It  was  contended  that  the  councils  have  authority  only  to 
change  the  direction  of  existing  roads,  and  to  widen  or 
.  otherwise  alter  them — not  to  make  new  roads ;  but  it  is 
clear  that  the  councils  have  power  given  by  the  act  to  make 
new  roads  through  any  person's  lands,  not  merely  as  substi- 
tutes for  other  roads  running  near  and  between  the  same 
points,  but  to  afford  a  passage  from  one  point  to  another 
when  there  was  none  before.  We  are  clear  in  that  opinion  ; 
but  they  must  keep  within  the  restriction  in  the  10th  head 
of  the  31st  clause — "  Provided  always,  nevertheless,  that  no 
I  such  new  highway,  road,  &c.  shall  be  laid  out  so  as  to  run 

through  or  encroach  upon  any  dwelling-house,  barn,  stable 
or  out-house,  or  any  orchard,  garden,  yard  or  pleasure  ground, 
without  the  consent  in  writing  of  the  owner  thereof." 

Then  it  is  objected  that  this  plea  is  bad,  because  it  does 
not  shew  that  notice  was  given  of  the  application  for  the 
road,  as  the  192nd  clause  requires.  We  think  there  is 
nothing  in  that  objection.  That  clause  only  requires  notice 
to  be  given  of  any  law  for  stopping  up,  altering,  widening 
or  diverting  a  road,  &c." 

This  by-law  was  for  neither  of  those  purposes.  The 
legislature,  no  doubt,  must  have  intended  to  make  notice 
necessary  when  the  application  was  for  a  new  road,  but 
the  act  plainly  applies  to  the  other  cases  only,  and  omits 
that,  and  we  cannot  supply  the  omission.  It  has  been  re- 
medied by  the  act  13  &  14  Vic.  ch.  64,  No.  34  of  schedule 
A.,  which  introduces  expressly  the  word  "  opening," 
into  the  192nd  clause  of  the  former  act,  and  provides  in 
effect  that  that  clause  shall  thenceforth  be  read  as  if  the 
word  "opening"  had  been  originally  in  that  clause;  but 
the  legislature  in  giving  that  retrospective  effect  to  their 
amendment,  by  the  first  clause  of  the  13  &  14  Vic.  ch.  64, 
were  careful  to  provide  in  the  same  clause  that  such  amend- 
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ment,  should  not  in  any  way  affect  anything  done  under  the 
former  act,  but  the  same — unless  it  shall  have  been  made 
the  subject  of  proceedings  at  law  actually  instituted  before 
the  passing  of  the  latter  act — should  be  thereby  ratified 
and  confirmed. 

The  first  statute  was  passed  on  the  30th  May  1849  ;  this 
by-law  passed  on  the  27th  July  1850,  under  its  authority 
only,  and  at  a  time  when  no  notice  of  a  by-law  for  such  a 
purpose  was  necessary  under  the  192nd  clause  ;  and  it 
would  be  contrary  to  the  saving  in  the  first  clause  of  the 
latter  act,  which  was  passed  on  the  lOth  August  1850,  if 
anything  which  was  legally  done  under  the  first  act  before 
the  second  act  passed  should  be  rendered  illegal  by  the 
latter.  This  action  was  not  brought  before  the  10th  August 
1850  ;  and  therefore,  whatever  may  have  been  meant  by 
the  exception  contained  in  the  last  three  lines  of  the  first 
clause  of  13  &  14  Vic.  ch.  64,  that  exception  cannot  afiect 
the  question  in  this  case  ;  so  that  we  are  clear  the  plea  is 
not  bad  for  want  of  averring  notice — even  if  that  would  in 
any  case  form  a  necessary  part  of  the  defendant's  plea — for 
no  notice  in  this  case  was  necessary.  But  though  we  think 
the  plea  not  bad  on  either  of  those  two  grounds,  there  are 
other  objections  which  we  think  are  entitled  to  prevail. 

I  have  had  some  doubt  on  the  point  whether  the  plea 
should  not  have  averred  that  the  new  road  authorised  by 
by  the  by-law  was  not  so  laid  out  as  "  to  run  through  or 
encroach  upon  any  dwelling-house,  &c.,  or  any  orchard, 
garden,  yar4  or  pleasure  ground,"  though  on  the  argument 
the  objection  was  not  pressed. 

The  plea  founds  the  defendants'  justification  on  an  act 
interfering  with  private  rights  of  property,  and  very  mate- 
rially, for  it  authorizes  the  land  of  individuals  to  be  taken 
from  them  without  their  consent,  but  only  in  certain  cases. 
All  such  acts  are  to  be  taken  strictly,  and  the  persons  justify- 
ing under  their  provisions  must  shew  them.selves  to  be  right 
in  omnibus. 

The  proviso  here  is  not  an  exception  contained  in  another 
statute,  or  in  another  clause  of  this  statute  ;  it  is  part  of  the 
same  clause  which  gives  the  power,  and  seems  to  be  even 
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part  of  tlie  same  sentence.  We  do  not  read  in  the  31st 
clause  (lOlli  bead),  that  the  councils  have  power  to  make 
a  by-law  for  the  opening  a  new  road  through  any  private 
properly,  but  only  for  the  opening  any  new  road — provided 
that  no  such  new  road  shall  be  laid  out  so  as  to  run  through 
or  encroach  upon  any  house,  garden,  &c. 

The  by-law,  I  am  satisfied,  need  not  state  on  the  face  of 
it  that  the  road  authorised  does  not  run  through  or  encroach 
upon  any  house,  garden,  &c.  ;  and  that  was  not  the  excep- 
tion taken,  but  that  the  plea  should  have  averred  whatever 
was  necessary  to  make  the  by-law  valid.  I  think  this  a 
case  in  which  the  principle  of  the  necessity  of  negativing 
provisoes  or  exceptions  in  a  plea  does  apply — though  there 
is  room  for  doubt  on  the  question.  I  refer  to  1  Saunders,  72 
note,  262— note  (a)  ;  1  Ld.  Ray.  120;  Plowden,  376,  410; 
7  T.  R.  27  ;  1  Chy's.  Com.  Law.  283-4-5  ;  3  B.  &  C.  189 ; 
12  M.  &  W.  89.  Looking  at  what  is  said  by  Holroyd  and 
Baily,  judges,  in  Wells  v.  Iggulden,  3  B.  &  C.  188-9,  and 
comparing  the  statute  which  they  were  discussing  (55 
Geo.  III.  ch.  137,  sec.  6)  and  the  object  of  the  proviso  then 
in  question,  and  how  it  stood  in  the  clause,  with  reference 
to  the  enacting  part,  with  the  state  of  the  question  in  the 
present  case — it  appears  to  me  that  the  same  judges  who 
decided  the  objection  in  that  case  not  to  be  tenable  would 
have  held  it  fatal  here  ;  and  what  distinguishes  this  case 
from  Thibault  v.  Gibson,  12  M.  &  W.  89,  which  may  be 
thought  to  bear  against  this  exception,  and  other  cases  of 
that  kind,  is,  that  this  statute  is  one  conferring  a  power 
restricted  within  certain  limits  ;  and  where  any  one  has 
occasion  to  rely  upon  the  legal  execution  of  that  power,  he 
must  shew  that  the  act  done  under  it  was  within  it. 

Then  it  seems  to  me  that  the  plea  is  bad  also  in  not 
having  direct ly  averred  that  the  surveyor  Walsh  had  sur- 
veyed a  certain  line  of  road,  describing  it  so  that  its  position 
would  appear,  and  so  that  it  could  be  seen  whether  it  could 
apply  to  the  trespass  complained  of.  The  by-law  does  no 
more  than  ''establish  and  confirm  as  a  public  road  three 
rods  wide  the  line  of  road  surveyed  and  laid  out  by  Robert 
Walsh,  a  surveyor,  as  reported  by  him  in  a  report  dated 
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27th  July  1850."  The  plea  should  at  least  have  ayerred 
as  a  fact  that  Walsh  did  lay  out  a  road  through  the  plain- 
tiff's land,  which  he  reported  on  27th  July  1850  ;  that  the 
road  which  he  so  laid  out  and  reported  went  through  and 
over  the  locus  in  quo  ;  and  that  the  council,  by  their  by-law, 
confirmed  that  road.  As  the  plea  stands,  there  is  really 
nothing  directly  stated  and  described  to  which  the  by-law 
can  be  applied.  The  incidental  reference  to  it  in  the  latter 
part  of  the  plea — where  it  is  said  that  the  defendants  opened 
the  road  as  the  same  had  been  laid  out  by  Walsh,  &c. — does 
not  supply  the  defect,  because  that  has  no  reference  to  the 
by-law,  but  to  the  acts  of  the  defendant ;  and  it  is  argu- 
mentative only,  not  an  express  averment.  If  the  plea  had 
averred  the  laying  out  of  a  certain  road  by  Walsh  as  a  fact 
antecedent  to  the  by-law,  there  would  still  have  remained 
the  question  whether  it  is  enough  to  say  that  a  road  surveyor 
going,  for  all  that  is  stated,  without  any  application  or  order 
from  any  one,  and  laying  out  a  line  of  road  through  a  man's 
land,  of  his  own  accord,  and  reporting  it  to  the  council, 
entitles  the  council  to  establish  that  as  a  road.  I  apprehend 
it  does  not,  but  that  the  intention  and  effect  of  the  act  is 
tha^  [he  surveyor  should  be  first  set  in  motion,  in  conse- 
quence of  a  proper  application  or  order — otherwise,  the 
road  surveyors  of  a  township  might,  according  to  their 
own  fancy,  set  the  council  legislating  upon  as  many  roads 
through  people's  farms  as  they  pleased,  whether  the  inhabi- 
tants of  the  township  or  the  council  desired  such  roads  6x 
not. 

Another  important  consideration  is,  whether  a  by-law  can 
be  good  which  authorises  a  road  three  rods  wide  through  a 
man's  land,  but  does  not  state  where  it  is  to  enter  his  land, 
oi*  what  course  it  is  to  take  through  it ;  so  that  no  one  look- 
ing at  the  "by-law  can  see  whether  it  is  such  a  road  as  the 
council  had  power  to  lay  out,  nor  for  what  amount  of  injury 
he  could  claim  compensation.  Is  the  reference  to  the  sur- 
veyor's report  sufficient  without  annexing  it  to  the  by-law, 
or  even  averring  it  to  be  remaining  among  the  records  or 
archives  of  the  council  ?  I  apprehend  not,  though  it  admits 
of  question  ;  and  there  is  indeed,  after  all,  what  I  lake  to 
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be  a  clear  defect  in  this  respect,  referring  lo  the  exception 
of  want  of  notice,  that  for  all  that  appears  either  in  the  by- 
law or  the  plea  we  are  not  warranted  in  inferring  that  this 
was  a  new  road  which  the  surveyor  had  laid  out,  and  not 
a  road  merely  altering  or  deviating  from  a  former  road.  It 
is  nowhere  said  that  the  object  of  the  by-law  was  to  open 
a  new  road,  and  we  cannot  judicially  intend  it.  It  may, 
for  anything  that  is  stated,  as  well  have  been  a  road  devia- 
ting from  a  concession  or  side  line  or  some  other  pre-existing 
road  near  it,  leading  between  the  same  points,  and  merely 
passing  through  a  part  of  the  defendant's  land  to  avoid  bad 
ground,  or  to  shorten  the  distance.  In  such  a  case  it  would 
be  a  diversion  or  alteration,  and  would  require  a  previous 
notice  to  make  it  legal,  under  the  first  statute.  The  plea 
neither  shews  that  notice  was  given,  nor  does  it  shew 
certainly  that  it  was  a  wholly  new  road,  and  that  on  that 
account  no  notice  was  necessary.  In  that  respect  an  ob- 
jection may  be  connected  with  the  question  of  notice — not 
because  (taking  it  to  be  a  new  road)  notice  was  necessary, 
but  because  it  stands  uncertain  on  the  record  whether  it 
was  a  new  road  or  an  alteration  of  another  road  ;  but  it 
would  still  be  necessary  to  consider  if  this  were  the  only 
exception,  whether  these  defendants  are  bound  to  aver  no- 
tice in  any  case.  We  think  the  by-law  bad  also,  inasmuch 
as  it  refers  the  proprietor  for  compensation  to  private  parties^ 
whom  neither  the  council  nor  he  can  compel  to  make  com- 
pensation ;  and  it  directs  a  passage  under  the  road  to  be 
made  by  others,  in  order  to  remove  an  inconvenience  which 
their  road  would  impose  upon  the  proprietor,  while  there 
are  no  means  of  compelling  others  to  do  what  the  by-law 
enjoins.  Indeed,  these  provisions  in  the  by-law  seem  to 
afford  evidence  that  it  was  no  adequate  public  object"  or 
motive  which  led  to  the  establishment  of  this  road,  but  that 
the  council  were  rather  passively  submitting  to  the  desire 
of  certain  private  parties,  to  whom  they  were  willing  to 
grant  the  facility  of  going  through  their  neighbour's  grounds, 
if  they  would  pay  for  it,  and  not  otherwise.  But  the  council 
have  no  power  to  enforce  payment  in  that  manner ;  and  the 
question  is,  whether  their  by-law  should  stand,  when  it 
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imposes  an  inconvenience  for  which  they  acknowledge  there 
may  be  a  claim  for  compensation,  and  yet  refers  the  pro- 
prietor for  that  compensation  to  the  funds  of  private  parties, 
over  which  they  have  no  control.  We  apprehend  this  to  be 
a  decisive  objection  to  the  by-law,  on  the  same  principle 
that  applies  to  awards  between  parties — that  when  a  thing 
is  ordered  on  one  side  which  the  arbitrators  have  no  power 
to  order,  and  it  appears  that  this  was  the  consideration  of 
what  has  been  awarded  on  the  other  side,  the  award  must 
fail  altogether. 

There  are  other  questions  which  present  themselves  on 
this  demurrer  ;  such  as,  whether  if  this  by-law  were  per- 
fectly legal  and  regularly  passed,  the  council  or  any  one  by 
their  order  can  go  the  moment  it  is  passed  and  open  the 
road,  treating  the  fences  standing  across  it — though  neces- 
sary for  the  protection  of  crops  already  in  the  ground — as 
illegal  obstructions  of  an  existing  highway,  which  they  have 
a  right  instantly  and  without  notice  to  remove.  It  would 
seem  but  reasonable  that  the  owner  of  the  land  should  have 
a  certain  time  allowed  him  after  notice  to  protect  his  fields, 
before  his  fences  should  be  thrown  down  ;  and  the  mere 
passing  of  a  by-law  establishing  a  road,  should  not  be 
considered  as  ipso  facto  the  opening  of  a  road,  but  merely 
as  authority  to  open  it  in  a  proper  manner. 

It  would  be  well  if  the  interests  of  proprietors  in  this 
respect  were  guarded  by  some  express  provisions.  In  the 
meantime,  I  do  not  consider  that  the  road  is  made  when 
the  by-law  is  passed,  but  only  that  it  is  authorised  to  be 
made  by  the  proper  officer  acting  ip  a  reasonable  manner. 

On  the  whole,  it  is  our  opinion  that  the  pleas  can  neither 
of  them  be  sustained.  It  has  been  strongly  urged  that  so 
long  as  the  by-law  has  not  been  set  aside— as  it  might  be, 
if  illegal — it  must  certainly  afford  to  any  one  acting  under 
it  a  legal  justification,  even  although  it  be  bad  upon  the 
face  of  it ;  and  that  in  this  case,  by  reason  of  the  155th 
clause  of  the  statute,  the  principle  cannot  apply  that  no  one 
can  rely  on  an  authority  invalid  in  itself,  and  not  merely 
irregular  by  reason  of  extrinsic  circumstances. 

I  feel  that  some  rather  embarrassing  questions  may  arise 
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Under  the  155th  clause.  It  is  so  expressed  as  to  lead  strongly, 
I  think,  to  the  conclusion  that  this  court  was  to  entertain 
such  objections  only  as  might  be  raised  upon  the  contents 
of  the  by-law,  and  not  objections  by  reason  of  some  alleged 
irregularity  in  the  passing  of  it.  But,  if  the  legislature  so 
intended,  it  is  not  likely  that  they  would,  upon  reflection, 
deprive  parties  of  all  recompense  by  action,  unless  the  by- 
law should  be  first  quashed.  However,  some  of  these  ob- 
jections, ^which  we  think  entitled  to  prevail,  are  objections 
of  such  a  nature  that  the  person  injured  could  not  be  con- 
sidered as  restrained  under  the  155th  clause  from  bringing 
any  action  till  the  by-law  had  been  quashed — for  they  are 
such  that  if  the  by~lav/  were  valid,  and  while  it- stands, 
they  yet  go  to  shew  that  it  afforded  no  certain  warrant  for 
opening  a  road  over  the  locus  in  quo,  but  merely  established 
as  a  road  some  line  that  it  is  declared  a  surveyor  had  laid 
out,  without  stating  what  that  line  was  ;  while  the  plea 
itself  does  not  supply  the  defect  by  averring  that  before  the 
by-law  the  surveyor  had  .laid  out  a  certain  road  over  the 
locus  in  quo^  and  that  it  was  this  road  which  the  by-law 
confirmed. 

Per  Cur. — Judgment  for  the  plaintiff. 


Cayley  v.  McDonell  et*al.  assignees  of  Bethune. 

Trover. — Power  to  recover  money  lent,  to  liquidate  debts  to  a  company,  for  work 
and  labour  of  a  nature  not  loarranted  by  their  charter. — Estoppel. — Jpplica- 
tion  8  Vic.  ch.  5  {Skip  Registry  ./let),  to  boats  mortgaged  before  passing. — 
Contract  of  conveyance  cannot  be  added  to,  or  varied  by  a  parol 
agreement. 

On  27th  July,  1843,  D.  B.,  mortgaged  certain  steamboats  to  the  N.  H.  &  D. 
Company  and  plaintiff,  (who  was  also  president  of  said  company);  covenant  by 
D.  B.  to  pay  &c.  That  in  default  N.  H.  &  D.  Company  and  plaintiff  may 
take  possession—on  default  to  extent  of  5000Z.  N.  H.  ik  J).  Co.  and  plaintifl 
may  sell. 

On  13th  August,  1843,  N.  H.  &.  D.  Co.,  assigned  their  interest  in  above 

mortgage,  to  plaintiff. 
On  13th  May,  1846,  plaintiff  conveyed  to  B.U.  C.  all  his  interest  in  the  mortgage 

of  27ih  July.  1843.  and  in  the  assignment  to  himself  of  13th  August.  1843— 

stipulating  at  the  same  time  for  the  return  of  the  boats  to  himself,  in  the  event 

of  the  claim  of  B.  U.  C  beinsr  satisfied. 
On  29th  August,  1843.  plaint  iff  joinr-d  D.  B.  in  a  bond  1o  C.  B.,  which  bond  C. 

B.  subsequently  assigned  to  B.  U.  C.  and  plaintiffis  now  liable  to  iheB.  U.  C. 

by  means  of  this  bond,  on  account  of  D.  B.  for  about  3,008/.  8s.  Od. ;  and  plaintiff 

is  liable  to  B.  U.  C.  on  account  of  D.  B.,  within  the  term  of  the  mortgage  of 

27th  July,  1843,  in  the  sum  of  3636Z.  3s.  2d. 
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On  20th  May,  1847,  D.  B.  morgaged  some  steamboats  and  others  toB.  U.  C. 
and  on  the  27ih  March,  185U,  B.  U.  C.  by  indenture  between  them  and  the 
now  defVndants,  came  to  an  arran<rement  for  the  sale  ot  all  ihese  boats  to  a 
company  composed  of  D  B.  and  oihers,  on  certain  conditions  set  out  in  the 
conveyance,  and  in  a  deed  dated  15th  August  1850,  founded  on  ihis  arran^e- 
meni  beuveen  B.  U.  C.  of  the  1st  part,  thi  se  defendants,  as  assignees  of  D. 
B.  of  2nd  pari,  and  D.  B.  and  Company  of  the  3rd  part,  it  is  recited  that  the 

B.  U.  C.  chiimed  these  steamers  under  the  mortgage  of  27ihof  July  1843, 
(assigned  to  ihem  on  the  13ih  of  May  1846),  and  urider  certain  mortgages 
given  to  them  by  D.  B..  and  also  under  the  moitga^e  to  Commercial  Bank, 
which  had  been  assigned  to  them  ;  and  that  these  defendants  as  assignees, 
claimed  these  boats,  notwithstanding  the  said  mortgages,  and  contesting  the 
validity  of  them,  and  by  this  instrument,  B.  TJ.  C.  and  these  defendants,  as 
assignees  &c.,  to  the  extent  of  their  respective  interests  in  the  said  steamboats, 
bargained,  sold,  &c. 

Mso,  on  the  12lh  of  July  1843,  N.  U.  and  D.  Company  being  indebted  to  B.  U. 

C,  granted,  bargained,  &c.  to  C.  B.  Esq.,  his  heirs  and  assigns,  all  the  pro- 
perly in  the  front  of  the  town  of  Niagara,  belonging  to  said  Company,  in 
trust,  to  receive  rents,  &c. — to  pay  all  notes  &c.  of  what  kind  soever  due  to 
the  B.  U  C.  from  said  Company,  and  also  all  drafts  &c.  of  the  individual 
Directors,  discounted  by  B.  U  C,  for  benefit  of  said  Company. 

None  of  the  debt  transfeired  by  C.  B.  to  B.  U.  C.  was  represented  by  notes. 
Held—lal,  per  Drapfr,  J.,  and  Burns,  J. — That  on  these  facts,  plaintiff  could 

sustain  an  action  of  trover  against  defendants. 
Robinson,  C.  J.,  dissentiente — who  considered  that  defendants  as  assignees,  &c., 

by  the  deed  of  15th  August  1850.  intended  to  convey  to  D.  B.  and  Company 

only  such  equitable  interest  as  vested  in  them,  as  assignees  of  D.  B.,  and  that 

therefore  they  were  guilty  of  no  conversion. 
Held  2nd  per  Cur. — That  the  plaintiff  was  not  precluded  from  recovering  money 

advanced  to  D.  B.  for  the  liquidation  of  liabilities  incurred  by  D.  B.  to  N.  H. 

and  D.  Company,  or  from  enforcing  any  security  for  its  re-payment,  because 

that  Company  in  such  transactions  exceeded  the  power  conferred  on  it  by  its 

charier. 

Held  3rd. — That  plaint  iff  was  not  estopped  by  his  assignment  to  B.  TJ.  C.  from 

treating  these  defendants,  at  least,  as  guilty  of  a  conversion  of  his  property. 
Held  4th. — That  plaintiff  was  not  prevented  from  asserting  his  right,  by  anything 

in  the  Ship  Registry  Act,  8  Vic.  ch.  5. 
Held  5th. — That  the  assignment  by  C.  B.  to  B.  U.  C.  could  form  no  legal  charge 

on  the  boats,  for  a  contract  of  conveyance  cannot  be  added  to  or  varied  by  a 

parol  agrtement. 

Trover  for  the  conversion  of  three  steamboats — the 
America.,  the  Admiral  and  the  Eclipse — alleged  to  be  the 
property  of  plaintiff. 

Pleas. — Not  guilty,  and  not  possessed,  and  issues  thereon. 

The  case  was  tried  before  Draper,  J.,  at  Toronto,  in 
January  1851. 

On  the  17th  July  1843,  by  indenture  between  D.  Bethune 
of  the  first  part,  the  Niagara  Dock  Company  of  the  second 
part,  and  the  plaintiff  of  the  third  part,  after  reciting  that  the 
N.  H.  &  D.  Co.  had  built  for  D.  B.  the  three  steamers  now  in 
question,  for  a.bout  25,000/. ;  that  D.  B.  had  drawn  upon, 
or  given  in  favor  of  the  N.  H.  &  D.  Co.,  or  plaintiff,  for  the 
N.  H.  &  D.  Co.,  notes,  bills,  acceptances  and  other  nego- 
tiable paper,  to  enable  N.  H.  &  D.  Co.  to  raise  money 


456 


queen's  bench,  EASTER  TERM,   15  VIC. 


thereon  in  payment  of  the  money  due  them  by  D.  B.  ;  that 
for  eonvenience  of  ]).  B.,  it  had  been  agreed  such  notes, 
&c.  should  be  renewed  and  renewable  until  the  debt  is  paid, 
provided  that  the  renewals  can  be  effected  at  the  bank,  and 
shall  not  be  extended  over  two  years ;  that  to  negotiate 
such  notes  &c.,  it  was  necessary  for  N.  H.  &  D.  Co.  and 
plaintiff  to  endorse,  accept  or  otherwise  to  become  liable 
on  such  notes  &c.,  and  that  D.  B.  had  agreed  to  secure  and 
indemnify  N.  H.  &  D.  Co.  and  W.  C.  the  plaintiff.  Inden- 
ture witnesseth,  that  in  consideration  of  the  premises,  and 
of  IO5.,  D.  B.  grants,  bargains,  sells,  assigns,  transfers  and 
sets  over  to  the  N.  H.  &  D.  Co.  and  W.  C.  and  their  assigns, 
the  steamboats,  (those  in  question,)  and  all  his,  D.  B.'s 
right  and  interest  &c.,  to  have  and  to  hold  to  N.  H.  &  D. 
Co.  and  plaintiff  and  their  assigns,  and  to  the  executors  or 
administrators  of  plaintiff  in  case  he  should  die  without 
joining  in  any  assignment ;  subject  to  proviso,  that  if  D.  B. 
well  and  truly  pay  all  such  monies  as  shall  become  due 
upon  and  through  such  notes  &c.  until  the  price  of  the  boats 
shali'be  satisfied  and  shall  indemnify  the  H.  &  D.  Co. 
and  plaintiff  from  all  losses,  &c.,  &c.,  on  account  of  en- 
dorsing, accepting,  &c.,  (no  defeasance  actually  expressed) : 
Covenant  by  D.  B.  to  pay,  &c.  ;  that  he  has  right  to  convey  ; 
that  in  default,  the  N.  H.  &  D.  Co.  and  plaintiff  may  take 
possession  of  the  boats  and  hold  them  to  their  own  use 
without  lawful  let  &c.  of  D.  B-  or  his  assigns,  or  any  per- 
son claiming  under  him  ;  for  further  assurances  ;  that  D.  B. 
shall  keep  boats  insured;  that  on  default  to  the  extent  of 
5000/.,  the  N.  H.  &  D.  Co,  and  plaintiff  may  sell  the  boats, 
such  sale  to  be  effectual  whether  D.  B.  joins  or  not — D.  B. 
to  remain  in  possession  until  default. 

On  the  13th  August  1843,  by  deed  endorsed  on  the  fore- 
going, made  by  the  N.  H.  &  D.  Co.  and  D.  B.,  reciting  that 
plaintiff  had  become  responsible  on  notes  &c.  &c.  accor- 
ding to  the  intent  of  the  first  indenture,  and  that  plaintiff 
had  become  and  agreed  to  become  further  .responsible  for 
the  benefit  of  the  N.  H.  &  D.  Co.,  and  the  N.  H.  &  D.  Co. 
had  agreed  to  assign  to  him  their  interest  in  the  above 
mortgage, to  secure  him,  with  D.B.'s  assent  in  consideration 
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of  premises  and  of  5s.,  the  N.  H.  &  D.  Co.  bargained, 
sold  and  assigned  to  plaintiff,  his  executors  and  adminis- 
trators, the  mortgage  and  the  steamboats  therein  specified, 
and  all  their  right  and  interest  therein,  with  power  in  his 
own  or  their  name,  joint  or  separate,  to  do  all  lawful  acts, 
bring  suits  &c.,  to  have  and  to  hold  to  plaintiff,  his  execu- 
tors, administrators  and  assigns  ;  subject  to  a  proviso,  that 
if  the  N.  H.  &  D.  Co.  should  indemnify  W.  C.  from  all 
losses  &c.  on  account  of  his  having  become,  or  thereafter 
becoming  party  to,  and  responsible  for  any  bills,  notes,  &c. 
according  to  the  first  deed,  then  the  now  reciting  deed  to 
cease.    Covenant  by  N.  H.  &  D.  Co.  to  indemnify. 

On  15th  August  1850,  by  indenture  between  Bank  of 
Upper  Canada  of  the  first  part,  defendants  of  second  part, 
(as  assignees  of  D.  B.),  and  D.  B.  &  Co.  of  the  third  part, 
reciting  that  D.  B.  at  the  time  of  his  bankruptcy  was  regis- 
tered owner  of  certain  steamers  and  shares  of  steamers ; 
that  the  Bank  of  Upper  Canada,  claiming  said  steamers 
and  shares  by  virtue  of  certain  mortgages  made  to  them  by 
D.  B.,  and  by  virtue  of  assignment  to  them  of  the  mort- 
gage  of  27th  July,  1843,  and  of  a  mortgage  made  by  D.  B. 
to  the  Commercial  Bank  and  assigned  to  the  Bank  of 
Upper  Canada,  and  defendants  claiming  said  steamers  and 
shares,  despite  said  mortgages,  and  contesting  the  validity 
thereof :  it  was  agreed  between  the  Bank  of  Upper  Canada 
and  defendants  that  said  steamers  and  shares  should  be 
sold  to  D.  B.  &  Co.  for  18,000Z.,  to  be  paid  according  to  the 
legal  rights  of  the  Bank  of  Upper  Canada  and  defendants, 
according  to  an  agreement  between  them  dated  24th  March, 
1850,  and  that  the  parties  of  the  first  and  second  part  will 
convey  their  respective  interests ;  that  D.  B.  &  Co.  con- 
sist of  certain  persons  named  irf  an  agreement  and  schedule, 
dated  19th  Nov.,  1849,  the  Bank  of  Upper  Canada  and 
defendants,  in  consideration  of  18,000/.,  grant,  bargain,  sell, 
assign  and  transfer  to  D.  B.  &  Co.  the  steamers,  &c.,  &c., 
(including  the  three  in  question  in  this  suit,  and  setting 
forth  the  certificates  of  ownership,)  habendum  to  D.  B.  & 
Co.  their  executors,  administrators  and  assigns  for  ever. 
The  execution  of  the  foregoing  instruments  was  admitted, 
3  m  VOL.  VIII. 
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and  that  the  defendants  had  received  divers  sums,  the 
proceeds  of  the  purchase  moneys  agreed  to  be  paid  by  D. 
B.  &  Co.  on  the  sale  to  them  of  the  said  boats  completed 
by  the  indenture  of  15th  May,  1850. 

It  was  further  admitted  that  D.  B.  &  Co.,  under  the  fore- 
going sale,  have  been,  and  before  the  commencement  of  this 
suit  were  in  actual  possession  of  these  steamers,  acting  as 
the  owners  thereof: 

That  a  commission  of  bankruptcy  was  duly  issued  on  the 
18th  Nov.,  1848,  against  D.  Bethune  on  an  action  of  bank- 
ruptcy, completed  29th  Oct.,  1848,  and  that  on  the  15th 
Dec,  1848,  defendants  were  duly  appointed  assignees  : 

That  the  Admiral^  America  and  Eclipse  were  duly  re- 
gistered as  by  law  required  and  certificates  of  ownership 
duly  granted,  as  set  out  on  the  indenture  of  15th  Aug.  1850  : 

That  the  mortgage  of  27th  July,  1843,  and  the  assign- 
ments thereof,  were  duly  registered,  as  appears  by  endorse- 
ment thereon  of  R.  Stanton,  collector,  and  that  D.  B.  prior 
to  and  at  the  time  of  register  thereof  (7th  May,  1846,)  and 
'  of  the  assignment  to  plaintiff,  was  the  owner  : 

That  the  mortgage  of  May,  1847,  from  D.  B.  to  the  Bank 
of  Upper  Canada  was  registered,  as  appears  by  the  collec- 
tor's endorsement  thereon  : 

That  known  copies  of  deeds  might  be  received  in  evi- 
dence without  calling  for  production  of  the  originals,  saving 
to  either  party  the  right  to  object  to  the  validity  of  the 
registrations  of  the  different  vessels. 

It  was  also  agreed  that  evidence  should  be  taken  of  the 
amount  of  plaintiff's  actual  claim  under  the  mortgage  of 
29lh  July,  1843,  and  the  assignment  to  him. 

D.  Bethune  was  called  as  a  witness.  He  identified  a 
bill  book  containing  entries* of  bills,  notes,  &c.,  on  which 
plaintiff  was  liable  on  his  account,  and  proved  that  the 
entries  began  in  August,  1843.  At  the  foot  of  that  month's 
entries  were  these  words  :  "  The  above  notes  and  accep- 
tances form  a  part  of  my  liabilities,  secured  to  the  Niagara 
Dock  Company  and  to  Wm.  Cayley,  Esq.,  by  my  mortgage 
to  them."    Signed  by  D.  B.    The  amount  was  3900/. 

In  September  1843,  similar  entries  with  the  same  memo- 
randum, signed  D.  B.    Amount  2903/.  lis,  2d, 
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In  November,  1843,  similar  entries,  which  the  witness 
said  were  either  new  paper  or  renewals  of  former  paper. 
He  could  not  distinguish,  but  they  were  all  embraced  in  the 
security,  and  that  plaintiff  was  a  party  to  them  all,  on  the 
faith  of  the  security.  The  witness  stated  that  plaintiff  was 
a  party  to  other  notes  also,  distinguished  as  propeller'^ 
notes,  but  which  were  not  included  in  the  entries  he  was 
proving. 

In  April  1844,  four  notes  were  entered,  which  the  witness 
stated  related  to  a  mortgage  given  by  him  to  the  Commer- 
cial Bank.  He  was  indebted  on  this  account  to  the  Com- 
mercial Bank  between  2000Z.  and  3000/.  The  Bank  of 
Upper  Canada  paid  this  debt,  and  took  an  assignment 
of  the  securities  held  by  the  Commercial  Bank.  The 
plaintiff  had  by  bond,  dated  29th  August,  1843,  become 
jointly  bound  with  D.  B.  and  as  his  surety  to  the  Commer- 
cial Bank,  in  the  penal  sum  of  12,000/.,  conditioned  that 
obligors  on  the  31st  December,  1843,  and  on  the  30lh  June 
and  31st  December,  in  each  year  thereafter,  should  pay 
obligees  all  sums  not  exceeding  in  the  whole  6000/.,  as 
should  be  due  from  D.  B.  to  the  obligees  on  balancing  the 
account  of  D.  B.  on  those  several  days. 

The  Bank  of  Upper  Canada  still  hold  notes,  &c.  on  which 
plaintiff  is  liable  on  account  of  D.  B.  to  the  amount  of 
3155/.  ;  most  of  which  are  endorsed  by  the  President  of  the 
Niagara  Harbour  and  Dock  Company,  as  well  as  by  the 
plaintiff.  These  notes  are,  generally,  the  remains  of  the 
dealings  arising  under  these  mortgages,  though  there  were 
some  exceptions,  but  which  the  witness  could  not  distin- 
guish. Plaintiff  was  at  one  time  liable  on  D.  B.'s  account 
to  about  12,000/. 

A  good  deal  of  the  paper  negotiated  with  the  Commercial 
Bank  arose  out  of  dealings  between  D.  B.  and  the  Niagara 
Dock  Company,  but  none  of  the  debt  transferred  by  the 
Commercial  Bank  to  the  Bank  of  Upper  Canada  was 
represented  by  notes,  for  at  the  expiration  of  each  six 
months,  all  the  notes  due  were  charged  to  D.  B.'s  account, 
and  that  stood  on  the  security  of  plaintiff's  and  other  bonds^ 
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on  which  this  credit  was  given.  In  July  1843,  plaintiff 
superintended  the  business  of  Niagara  Harbour  and  Dock 
Company  as  quasi  manager.  The  security  to  him  was 
intended  solely  for  transactions  arising  out  of  the  debt  due 
by  D.  B.  to  that  company.  The  entries  in  the  bill  book  of 
April  1844,  as  follow: — 

"  One-fourth  D.  B.'s  note  for  W.  Cay-  >^ 

ley  £553   0   0  ^ 

Four-sevenths  D. B.'s  note  ? 

renewal  of  411,336  and  )     "  Received  the  four  notes  opposite. 

425  Bank  of  U.  C          1275    0    0  ^  *  This  secured  by  mortgage  to  Com- 

Three-fourths  D.  B.'s  note  >  mercial  Bank,  also  to  W.  Caylpy  by 

on  account  of  bond  at  '  D.  B.  mortgage  on  sundry  steann boats. 

the  Commercial  Bank  6000    0    0*^  D.  B." 

Seven-tenths  D.  B.'s  note  \ 

renewal  of  422  Bank  of  I 

British  North  America     47  10    0  I 

The  notes  for  3155Z.  held  by  the  Bank  of  Upper  Canada, 
were  produced,  and  were^all  proved  to  have  originated  in 
transactions  between  D.  B.  and  the  Niagara  Harbour  and 
Dock  Company.,  D.  B,  being  the  promissor  and  the  Niagara 
Harbour  and  Dock  Company,  or  else  plaintiff,  being  the 
payee  ;  and  it  appeared  that  each  of  these  notes,  sixteen  in 
all,  were  correctly  entered  in  the  bill  book  proved.  It  was 
proved  that  the  debt  of  D.  B.  to  the  Commercial  Bank,  paid 
by  the  Bank  of  Upper  Canada,  was  charged  by  the  latter 
not  to  D.  B.'s  individual  account,  but  to  bond  account,  or 
to  mortgage  account  in  their  books. 

The  plaintiff  also  put  in  a  deed  poll,  dated  1st  December, 
1845,  executed  by  plaintiff,  reciting  that  the  largest  porpor- 
tion  of  the  notes,  &c.,  referred  to  in  the  mortgage  of  27th 
July,  1843,  and  the  assignment  thereof  of  13th  August,  1843, 
had  been  negotiated  with  the  Bank  of  Upper  Canada,  and 
had  been  there  renewed  from  time  to  time  ;  and  that  the 
Bank  of  Upper  Canada  had  requested  plaintiff  to  assign 
said  securities  until  such  notes,  &c.,  were  paid,  and  plaintiff 
had  agreed  so  to  do;  such  securities  to  revert  back  on  pay- 
ment to  Bank  of  Upper  Canada  of  their  claim  to  plaintif}',  to 
«nure  for  his  security  on  account  of  other  liabilities  of  plain- 
tiff for  D.  B.  Assignment  to  the  Bank  of  Upper  Canada — 
the  mortgage  of  July  1843,  and  the  assignment  of  August 
1843,  and  the  steamboats  mentioned  therein,  and  all  moneys 
to  be  got  ©n  account  thereof,  and  all  the  estate,  &c.,  of 


CAYLEY  V.  m'dONELL  ET  AL. 


461 


plaintiff  therein,  with  full  power  to  sue,  &c.,  &c.,  to  hold 
to  Bank  of  Upper  Canada,  their  successors  and  assigns, 
subject  to  a  proviso  making  the  deed  void  on  payment  by 
D.  B.  or  the  Niagara  Harbour  and  Dock  Company  and 
plaintiff  of  the  promissory  notes,  &c.,  &c.,  negotiated  at 
the  Bank  of  Upper  Canada,  or  held  by  them  in  conformity 
with  said  mortgage,  &c. 

It  was  proved  that  this  assignment  was  taken  as  collateral 
security  for  these  sixteen  notes,  which  are  all  unpaid,  and 
the  Bank  are  claiming  for  them  and  other  demands  against 
the  bankrupt  estate  of  D.  B.  since  September  1850. 

The  deed  of  15th  August,  1850,  was  proved  to  be  founded 
on  an  agreement,  dated  27th  March,  1850,  made  between 
the  Bank  of  Upper  Canada  of  the  one  part,  and  the  defen- 
dants, as  assignees  of  D.  B.,  with  the  approval  of  the  judge 
in  bankruptcy,  of  the  other  part.  It  stated  that  the  two 
parties  had  agreed  to  sell  to  D.  B.  &  Co.  certain  steamers 
(including  the  three  in  suit,)  for  certain  named  prices, 
18,000/.,  to  be  paid  by  D.  B.  &  Co.  to  the  Bank  of  Upper 
Canada  in  four  equal  payments ;  and  that  there  was  then 
litigation  existing  between  said  Bank  and  the  defendants, 
in  an  action  of  trover  brought  by  the  now  defendants 
against  the  Bank  in  the  Queen's  Bench  at  Toronto,  wherein 
each  party  claimed  the  boals ;  and  that  to  terminate  such 
litigation  as  speedily  as  possible,  and  to  avoid  further  ex- 
pense to  both  parties,  and  to  enable  the  property  to  be  used 
and  disposed  of,  and  for  other  considerations,  it  was  agreed, 
that  the  Bank  of  Upper  Canada  and  the  defendants  should 
abide  by  any  judgment  which  should  be  rendered  on  the 
merits  in  the  action. 

That  as  to  11,050/.,  parcel  of  the  sum  to  be  paid  as  afore- 
said to  the  Bank  of  Upper  Canada,  the  said  Bank  should 
pay  to  defendants  on  certain  days  one-fourth  of  11,050/.,  or 
so  much  thereof  as,  according  to  the  interest  which  by  the 
judgment  of  the  said  court  in  the  said  action  the  defendants 
may  be  declared  to  have  in  said  boats,  they  the  defendants 
should  be  entitled  to.  And  as  to  950/.,  further  parcel  of  the 
18,000/.,  on  payment  to  the  Bank,  the  said  Bank  to  pay  to 
defendants  such  proportion  thereof  as  they  shall  according 
to  the  interest  the  court  shfkll  pronounce  them  to  have  in 
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the  boat ;  and  a  similar  provision  as  to  the  residue  6,000/. 
varying  only  as  to  the  time  of  payment. 

The  defendants,  as  assignees,  released  the  Bank  from  all 
claims  in  respect  of  the  boats,  or  anything  done,  suffered, 
permitted,  or  received  on  account  of  them. 

This  agreement  not  to  interfere  with  or  prevent  the  bank 
from  proving  their  claim  against  the  estate  of  D-  Bethune, 
or  to  rank  as  a  creditor  thereof,  if  the  Bank  independently 
of  this  agreement  had  any  right  so  to  do. 

It  was  further  stated  in  evidence  that  in  May  1847,  the 
bank  took  a  mortgage  on  all  the  boats  directly  from  D.  B. 
for  the  whole  of  their  claims  upon  him,  and  in  which  mort- 
gage no  reference  was  made  to  the  mortgage  of  1843. 
This  mortgage,  however,  was  not  produced.  The  plaintiff 
gave  to  the  Bank  in  July  1848,  a  cog.  act.  for  the  amount 
of  his  liability  to  them  on  D.  B.'s  account.  The  Bank  of 
Upper  Canada  in  November  1848,  began  to  exercise  autho- 
rity and  act  of  ownership  over  the  boats :  till  then  they 
were  under  D.  B.'s  control.  On  the  9th  November,  1848, 
D.  B.  gave  formal  possession  to  the  Bank,  but  there  was 
no  visible  alteration  in  the  management.  The  boats  con- 
tinued to  run  during  the  residue  of  that  season  under  D. 
B.'s  superintendence,  and  the  earnings,  being  received  by  a 
clerk  of  D.  B.'s,  were  paid  into  the  Bank.  In  1849,  Bethune 
took  a  charter  of  the  boats  from  the  Bank,  and  ran  them 
accordingly  during  that  season. 

The  sum  of  2670/.  Ss.  with  interest,  from  1st  January, 
1848,  was  due  on  the  bonds  and  securities  assigned  by  the 
Commercial  Bank  to  the  Bank  of  Upper  Canada. 

An  instrument,  dated  12th  June,  1843,  was  also  put  in  ; 
made  between  the  Niagara  Harbour  and  Dock  Company  of 
the  one  part,  and  C.  Gamble  of  the  other  part.  It  recited 
that  the  Niagara  Harbour  and  Dock  Company  were  indebted 
to  the  Bank  of  Upper  Canada  for  advances  on  their  bonds, 
promissory  notes,  acceptances  and  drafts  endorsed  by  in- 
dividual directors  of  the  company,  and  discounted  by  the 
Bank  of  Upper  Canada  for  the  benefit  of  Niagara  Harbour 
and  Dock  Company  ;  that  the  Niagara  Harbour  and  Dock 
Company  were  also  indebted  to  the  Bank  of  Upper  Canada 
for  advances  on  notes,  drafts  tnd  acceptances  of  divers 
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parties,  endorsed  by  some  one  or  more  of  the  directors  of 
the  company,  and  by  divers  persons  transacting  business 
with  the  said  company,  and  discounted  by  the  Bank  of 
Upper  Canada  for  the  benefit  of  said  company.    That  there 
were  various  debentures  of  the  Niagara  Harbour  and  Dock 
Company  held  by  the  Bank  of  Upper  Canada  and  by  C. 
Gamble.    That  the  Niagara  Harbour  and  Dock  Company 
had  agreed  to  secure  the  liabilities  abovementioned,  and 
the  regular  payment  of  the  interest  on  the  debentures;  and 
in  consideration  of  the  premises  and  of  5/.,  the  Niagara 
Harbour  and  Dock  Company  granted,  bargained,  sold, 
assigned,  transferred,  conveyed,  enfeoffed  and  confirmed  to 
C.  Gamble,  his  heirs  and  assigns,  the  land  and  property 
occupied  by  and  belonging  to  the  Niagara  Harbour  and 
Dock  Company,  with  the  harbour,  wharves,  dock,  railway, 
foundry,  erections,  improvements,  tolls,  rates  and  charges 
payable  therefor,  and  all  the  hereditaments  and  appurten- 
ances, habendum  to  C.  Gamble,  his  heirs  and  assigns,  to 
their  use  for  ever,  upon  trust ;  to  receive  all  rents,  tolls  and 
moneys  arising  out  of  the  premises,  and  after  re-embursing 
expenses^  to  pay,  satisfy  and  discharge  all  bonds,  notes, 
bills,  drafts,  or  other  liabilities  of  the  Niagara  Harbour  and 
Dock  Company  due  to  the  Bank  of  Upper  Canada ;  and 
also  all  notes,  bills,  drafts  and  acceptances  of  the  individual 
directors  of  the  Niagara  Harbour  and  Dock  Company  dis- 
counted by  the  Bank  of  Upper  Canada,  with  all  interest : 
and  to  pay  to  the  Bank  of  Upper  Canada  the  interest  that 
may  from  time  to  time  become  due  on  all  debentures  of  the 
Niagara  Harbour  and  Dock  Company,  in  the  hands  of  the 
Bank  of  Upper  Canada,  or  of  C.  Gamble  :  and  to  repay  all 
advances  whatever  that  Philip  Delatre,  Robert  Melville, 
Thomas  S.  Smyth,  or  other  shareholders  of  the  Niagara 
Harbour  and  Dock  Company,  or  other  individuals,  have 
advanced  or  ma^advance  to  pay  off*  any  of  the  said  liabili- 
ties to  the  Bank  of  Upper  Canada,  or  the  debentures  of  the 
Niagara  Harbour  and  Dock  Company,  subject  to  a  proviso 
making  the  conveyance  void  if  the  Niagara  Harbour  and 
Dock  Company  made  all  these  various  payments,  with  a 
power  of  attorney  from  the  Niagara  Harbour  and  Dock 
Company  to  C.  Gamble  to  collect  all  rents,  tolls,  dues  and 
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debts  then  or  thereafter  to  become  due,  and  a  covenant  not 
to  revoke  any  of  the  powers.  (Executed  by  the  plaintiff  as 
president,  and  by  P.  C.  Delatre,  Thomas  S.  Smyth,  Robert 
S.  DeJatre  and  J.  S.  Macaulay.) 

C.  Gamble  did  nothing  under  this  deed  until  1848,  when 
he  took  possession  of  the  properly  therein  specified,  and  the 
establishment  thenceforth  was  conducted  under  his  autho- 
rity, and  tolls  have  been  paid  to  him.  The  Bank  of  Upper 
Canada  entered  a  judgment  against  the  Niagara  Harbour 
and  Dock  Company  on  a  cog.  act.  for  debentures  and  two 
bonds  given  on  account  of  the  debt  due  the  Bank,  and  issued 
execution  endorsed  for  11,954/.  Some  chattel  property  was 
sold.  Mr.  Gamble  swore  he  took  this  assignment  without 
the  authority  or  privity  of  the  Bank  of  Upper  Canada,  but 
that  he  has  made  some  small  payments  to  them  from 
moneys  received  under  it.  The  property  is  now  rented  for 
400/.  per  annum,  and  is  considered  unsaleable.  The  Bank 
became  aware  of  the  assignment  to  Mr.  Gamble  in  1847, 
and  assented  to  the  lease  under  which  the  property  is  now 
held.  The  debt  on  which  the  judgment  was  recovered  was 
entirely  unconnected  with  the  liability  of  the  plaintiff  for 
D.  B.  to  the  Bank  of  Upper  Canada. 

It  was  further  admitted  that  the  defendants  had  received 
divers  sums  of  money,  part  of  the  purchase  money  agreed 
to  be  paid  by  D.  B.  &  Co.  for  the  boats ;  and  that  D.  B.  & 
Co.  under  the  sale  to  them  by  the  Bank  of  Upper  Canada, 
and  the  defendants  as  D.  B.'s  assignees,  were,  before  the 
commencement  of  this  suit,  in  the  actual  possession  of  the 
boats,  assuming  to  be  owners  thereof. 

The  plaintiff's  claim  was  for 

Principal  ^3155    0  0 

And  interest   481    3  2 


3636    3  2 


And  further,  this  sum  being  the 
amount  due  to  the  Commercial 
Bank  assigned  to  the  Bank  of 
Upper  Canada,  and  for  which 
plaintiff  is  liable  


2670    8  0 
338    0  0 


m 


Interest  thereon, 


3008    8  0 


je6644  11  2 
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Writs  of  execution  were  put  into  the  hands  of  the  sheriff 
of  the  county  of  York  against  D.  Bethune  for  large  amounts, 
between  the  21st  October  and  the  end  of  November  1848. 
Towards  the  end  of  October  the  sheriff  seized  the  'boats  on 
some  of  these  writs  and  look  possession,  putting  persons  in 
charge.  In  the  winter  following,  after  the  close  of  the 
navigation,  this  possession  was  abandoned.  The  Bank  of 
Upper  Canada  disputed  the  sheriff's  right  to  seize,  and  com- 
menced a  suit  against  him  for  seizing.  In  consequence  the 
sheriff  withdrew  from  possession.  At  first  the  sheriff  put 
his  own  bailiffs  on  board  the  boats,  and  they  were  allowed 
to  continue  to  run.  Afterwards,  to  save  expense,  he  gave  a 
warrant  to  each  captain  of  the  several  boats,  to  hold,  &c., 
as  his,  the  sheriff's  bailiff,  and  the  boats  continued  running 
in  this  way.  He  also  held  or  took  possession  under  the 
commission  of  bankruptcy,  and  it  was  after  this  that  the 
Bank  began  a  suit  against  him.  He  realized  nothing 
under  these  executions. 

At  the  close  of  the  plaintiff's  case  it  was  objected  for 
defendants — 

1st.  That  the  defendants  were  assignees  of  D.  Bethune's 
bankrupt  estate  ;  that  he  had  an  equity  of  redemption  in 
these  boats,  which  passed  to  and  vested  in  them;  that  by 
the  deed  of  August  1850,  the  Bank  of  Upper  Canada  joined 
with  the  defendants,  the  Bank  asserting  legal  ownership 
through  the  previous  mortgages ;  that  the  sale  of  the 
equity  of  redemption  is  all  which  by  that  deed  these  de- 
fendants did  or  professed  to  do — for  the  Bank  claimed  as 
assignees  of  the  plaintiff,  and  sold  as  such  assignees  the 
mortgagees'  interest.  Therefore  the  defendants  have  been 
guilty  of  no  conversion,  and  the  plaintiff  should  be  non- 
suited. 

2nd.  That  it  appears  D.  Bethune  became  indebted  to  the 
Niagara  Harbour  and  Dock  Company  for  steamboats  built 
by  the  latter  for  him ;  that  building  steamboats  was  a 
business  not  within  the  scope  of  or  warranted  by  the  charter 
of  the  Niagara  Harbour  and  Dock  Company ;  that  plain- 
tiff was,  as  appears,  by  his  execution  of  the  deed  of  12th 
June,  1843,  a  director  of  the  company,  and  that  he  became 
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liable  for  the  company  and  for  D.  B.  to  the  Bank  on  such 
unwarranted  transaction,  and  that  the  security  taken  to  in- 
demnify him  against  such  a  liability  was  void. 

3rd.  That  the  securities  are  merely  indemnities,  and  there- 
fore the  plaintiff  must  shew  he  has  actually  paid  the  moneys 
for  which  he  is  liable,  before  he  can  avail  himself  of  the 
security. 

4th.  That  the  plaintiff  is  estopped  by  his  conveyance  of 
the  13th  May  1846,  to  the  Bank  of  Upper  Canada,  from 
setting  up  any  claim  as  owner  of  these  boats. 

5th.  That  these  mortgages  and  assignments  are  void 
tinder  the  Ship  Registry  Act;  the  2nd  section  of  which,  it 
was  argued,  was  compulsory  on  all  parties  to  register, 
that  this  deed  was  in  fact  registered  on  the  7th  May,  1846, 
and  plaintiff  confirmed  it  on  the  13th  May,  1846  ;  that  D. 
Bethune  had  previously  thereto  registered  these  steamers 
as  the  owner  thereof ;  that  though  the  mortgage  was  made 
in  1843,  it  was  subject  to  the  registry  act  passed  in  1845, 
and  plaintiff  should  then  either  have  registered  his  mort- 
gage, or  have  taken  possession  of  the  boats. 

6th.  That  the  course  of  dealing  which  appears  to  have 
taken  place  between  the  plaintiff,  the  Bank  of  Upper  Ca- 
nada and  D,  Bethune,  is  inconsistent  with  the  plaintiff's 
alleged  title  under  the  mortgage  of  1843. 

7th.  That  the  boats  were  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy,  and  therefore 
plaintiff  not  holding  by  a  duly  registered  mortgage,  the  pro- 
perty passed  to  his  assignees. 

8th.  That  the  Niagara  Harbour  and  Dock  Company  were 
at  ail  times  liable  to  plaintiff  for  his  liabilities  on  their 
account ;  that  the  Bank  of  Upper  Canada  adopted  and  agreed 
to  the  deed  of  12th  June,  1843,  by  the  Niagara  Harbour 
and  Dock  Company  to  C.  Gamble  ;  that  Gamble  has  taken 
possession  under  this  deed,  in  order  to  execute  and  fulfil  the 
trusts ;  and  therefore  the  plaintiff  should  have  protected  him- 
self against  the  Bank,  instead  of  admitting  a  liability  to 
them,  as  they  had  lost  the  right  of  recourse  to  him. 

9th.  That  many  of  the  (sixteen)  notes  were  not  negotia- 
ble.   They  were  drawn  payable  to  the  Niagara  Harbour 
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and  Dock  Company,  and  would  not  pass  by  the  endorsement 
of  the  president  of  that  corporation. 

10th.  That  nothing  passed  by  the  assignment  of  the  Com- 
mercial Bank  to  ihe  Bank  of  Upper  Canada ;  there  being 
then  no  existing  debt  in  negotiable  paper,  in  which  alone 
the  two  banks  could  legitimately  deal. 

Mr.  Justice  Draper  overruled  all  these  objections  pro 
formd^  reserving  leave  by  consent  to  defendants'  counsel  to 
move  the  court  above  upon  them  for  a  nonsuit  or  to  enter  a 
verdict  for  defendants,  if  on  the  finding  of  the  jury  the  court 
should  be  of  opinion  the  defendants  were  entitled  to  a 
verdict. 

He  put  the  following  questions  to  the  jury  : — 

Are  any  sums  due  by  D.  Bethune  on  paper  which,  accord- 
ing to  the  proviso  in  the  mortgage  of  August  1843,  he 
should  have  paid,  and  if  so  how  much  ?  For  the  purposes 
of  this  enquiry  he  told  them  to  disregard  the  objection  of 
the  want  of  proper  endorsation  of  notes  drawn  payable  to 
the  Niagara  Harbour  and  Dock  Company. 

2nd.  Was  the  plaintiff  liable  as  endorser  or  otherwise 
for  the  debt  due  by  Donald  Bethune  to  the  Commercial 
Bank,  and  if  so  to  what  amount  at  the  time  of  the  assign- 
ment of  that  debt  to  the  Bank  of  Upper  Canada,  and  did 
Donald  Bethune  make  such  liability  a  further  charge  on 
the  boats  and  the  mortgage  security  held  by  the  plaintiff? 

3rd.  In  whose  possession  were  the  boats  from  August 
1843,  until  November  1848? 

4th.  Was  D.  B.  put  out  of  possession  and  deprived  of  the 
Older  and  disposition  of  these  boats  in  November  1848,  and 
if  so  by  whom  ;  or  did  he  until  the  commission  of  bank- 
ruptcy issued  against  him  continue  in  possession  or  in  the 
order  and  disposition  of  the  boats  ? 

5th.  Assuming  that  Bethune  was  deprived  of  the  posses- 
sion of  the  boats  at  some  prior  time,  did  he  regain  pos- 
session and  hold  it  at  the  issue  of  the  commission  of 
bankruptcy  ?  As  to  which  he  directed  that  in  his  opinion 
if  they  found  that  by  the  acts  of  the  sheriff,  as  detailed  in 
evidence,  Bethune  was  bond  fide  deprived  of  the  possession, 
and  not  colorably  only,  then  there  was  no  sufficient  evi-^ 
dence  that  he  ever  did  regain  it. 
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He  directed  the  jury  to  find  for  the  defendants,  if  the  boats 
were  left  in  the  order  and  disposition  of  Bethune. 

The  jury  found  for  the  plaintiff  for  the  whole  amount 
claimed.  They  found  that  the  sheriff  retained  the  boats  in 
his  own  possession  under  the  writs  of  execution,  from  the 
lime  of  his  first  seizure.  They  also  found  that  the  debt 
assigned  by  the  Commercial  Bank  to  the  Bank  of  Upper 
Canada,  arose  out  of  the  original  transactions  covered  by 
the  securities  of  1843,  and  for  which  the  plaintiff  was  liable 
as  endorser  for  D.  B. 

The  question  of  damages  was  by  consent  of  both  parties 
put  upon  the  amount  which  the  plaintiff  had  a  right  to  claim 
to  be  indemnified  against  on  account  of  his  liabilities  for 
D.  B.,  and  not  upon  the  value  of  the  boats. 

Hagarty^  Q.  C,  with  him  Galt^ioY  defendants,  in  Hilary 
Term,  obtained  a  rule  nisi  on  the  leave  reserved.  He  also 
moved  for  a  new  trial  on  the  law  and  evidence,  and  on  the 
ground  of  misdirection. 

Cameron^  Q.  C,  shewed  cause  ;  Vankoughnet^  Q.  C,  on 
same  side. 

For  the  plaintiff  the  following  authorities  were  cited  : — 

Unwin  v.  Leaper,  1  M.  &  Gr.  747;  Arkwright  v.  Can- 
trell,  7  A.  &  E.  565  ;  Coppock  v.  Bower,  4  M.  &  W.  361. 

For  defendant, — Broughton  v.  Manchester  W.  W.  Co.,  3 
B.  &  A.  1  ;  Storer  v."  Hunter,  3  B.  &  C.  368 ;  East  London 
W.  W.  Co.  V.  Bailey,  4  Bing.  283  ;  Cannon  v.  Bryer,  3  B. 
&  A.  179  ;  6  T.  R.  61 ;  Mitchell  v.  Cockburn,  2  H.  Bl. 
378 ;  Ex-parte  Mather,  3  Ves.  373  ;  Dublin  Corporation  v. 
Att'y.  Genl.,  9  Bligh  N.  S.  395  ;  Starke  v.  Highgate  Arch- 
way Co.,  5  Taunt.  792  ;  Kirkley  v.  Hodgson,  1  B.  &  C. 
588;  Clark  V.  Crownshaw,  3  B.  &  Ad.  804;  Lighlfoot  v. 
Tenant,  1  B.  &  P.  551  ;  Langton  v.  Hughes,  1  M.  &  S. 
593  ;  Camden  v.  Anderson,  1  B.  &  P.  272  ;  Aubert  v. 
Maye,  2,  371  ;  Exparte  Bell  et  al.,  1  M.  &  S.  751 ;  Cope 
V.  Rowlands,  2  M,  &  W.  149. 

Draper  J. — I  propose  to  consider,  in  the  first  place, 
whether  these  defendants  can  under  the  facts  established 
be  considered  as  guilty  of  a  conversion  of  these  boats,  by 
their  joining  in  the  sale  to  D.  Bethune  &  Co.  with  the  Bank 
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of  Upper  Canada,  by  the  indenture  of  the  15th  August,  1850, 
and  their  receipts  of  divers  sums  of  money,  parcel  of  the 
consideration  payable  by  D.  Bethune  &  Co.  under  that  in- 
denture. And  here  the  first  question  is,  whether  the  Bank 
of  Upper  Canada  had  any  right  to  make  this  sale,  as  a 
great  deal  of  argument  has  been  urged  against  the  defen- 
dant's liability,  founded  on  the  assumption,  that  at  least  as 
regards  the  plaintilf,  the  Bank  had  a  right  by  virtue  of  his 
assignment  of  the  1st  December,  1845,  (by  which  he  trans- 
ferred to  them  the  mortgage  to  himself  and  the  Nigara 
Harbour  and  Dock  Company  of  the  27th  July,  1843,  and 
the  assignment  to  himself  from  the  Niagara  Harbour  and 
Dock  Company  of  the  13th  August  of  the  same  year,  with 
all  powers  held  by  him  under  those  deeds,)  to  sell  these 
boats  ;  from  which  assumption  was  deduced  as  a  conse- 
quence that  the  plaintiff  could  not  treat  the  defendants  as 
tort  feasors  for  merely  joining  in  the  sale,  and  that  even  if 
the  plaintiff  had  any  right  to  the  money  produced,  he  could 
not  maintain  this  action. 

The  power  of  sale  is  contained  in  the  mortgage  from 
Donald  Bethune  to  the  Niagara  Harbour  and  Dock  Com- 
pany and  plaintiff  of  July  1843,  and  follows  a  proviso  or 
agreement,  that  if  D.  Bethune  made  default  in  the  payments 
stipulated  by  him,  the  mortgagees  might  take  possession  of 
the  boats  to  their  own  use  &c.,  and  that  if  D.  Bethune 
made  default  to  the  extent  of  5000Z.,  then  that  the  mort- 
gagees might  sell. 

Whether  D.  Bethune  at  any  time  made  default  to  the 
extent  of  5000Z.  did  not  appear.  But  at  the  trial  it  was 
proved  that  the  plaintiff's  liability  to  the  Bank  on  account 
of  D.  Bethune,  which  the  evidence  shewed  to  have  been  of 
a  standing  long  prior  to  the  sale  in  August  1850,  and  to 
have  originated  in  the  transactions  betv/een  the  Niagara 
Harbour  and  Dock  Company,  the  plaintiff  and  D.  Bethune, 
was  3155Z.  The  Bank  therefore  had  no  power  of  sale 
derived  through  the  plaintiff,  because  the  default  was  below 
the  sum  fixed,  as  that  upon  the  non-payment  whereof  the 
power  was  to  arise.  And  as  the  plaintiff  expressly  stipu- 
lated with  the  Bank  for  the  return  of  the  boats  to  him,  in 
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the  event  of  their  claims  being  satisfied,  and  as  the  power 
derived  from  and  through  him  to  sell  had  not,  for  all  that 
appears,  arisen,  I  do  not  see  that  the  plaintiff  might  not 
treat  the  sale  by  the  Bank  as  a  wrong  done  to  him,  and 
therefore  might  treat  the  defendants,  who  were  parties 
claiming  and  deriving  a  beneficial  interest,  as  joint  wrong- 
doers with  the  Bank.  And.  it  is  observable  that  the  Bank, 
by  the  recitals  in  the  deed  of  i5th  August,  1850,  claim  the 
steamers  not  merely  by  virtue  of  the  assignment  from  the 
plaintiff,  but  also  by  other  mortgages  from  D.  Bethune  to 
themselves,  and  under  an  assignment  of  a  mortgage  made 
to  the  Commercial  Bank  by  D.  Bethune ;  all  of  which, 
however,  being  subsequent  to  that  of  July  1843,  could 
create  no  interest  and  confer  no  power  prejudicial  to  the 
plaintiff's  security.  Then  if  the  Bank  of  Upper  Canada,  by 
this  wrongful  transfer  and  delivery  of  the  boats  to  D.  Be- 
thune &  Co.,  were  guilty  themselves  of  a  conversion,  the 
defendants,  who  joined  with  them  in  this  transfer  and  de- 
livery, were  equally  guilty,  and  are  responsible.  I  view  the 
act  as  one  of  sale^  for  such  I  think  is  the  only  construction 
to  be  put  on  the  deed  of  August  1850.  It  has  not  been 
urged  by  the  counsel  for  the  defendants,  nor  could  it  be 
successfully,  as  I  think  that  the  Bank  were  only  assigning 
their  mortgage  security  to  D.  Bethune  &  Co. — Scott  v. 
Newington,  1  M.  &  Rob.  262 ;  Baldwin  v.  Cole,  6  Mod. 
212  ;  McCombie  v.  Davis,  6  East.  540;  3  C.  &  P.  55^,  3; 
4  Taunt.  779  ;  8  Taunt.  237. 

Even  if  the  default  of  Donald  Bethune,  under  the  mort- 
gage of  July  1843,  had  amounted  to  5000/.,  I  should,  as  at 
present  advised,  have  thought  the  defendants  liable  in  this 
action.  In  August  1850,  when  the  deed  to  D.  Bethune  & 
Co.  was  made,  an  action  of  trover  was  pending  between 
the  defendants,  as  assignees  of  D.  Bethune,  and  the  Bank 
of  Upper  Canada,  for  these  and  other  steamboats.  It  was 
throughout  asserted  that  the  then  plaintiffs  owned  these 
boats  as  assignees,  and  that  the  Bank,  though  having  a 
paper  title  apparently  good  in  point  of  form,  were  incapa- 
ble of  taking  and  holding  the  steamboats  under  the  provi- 
sions of  their  act  of  incorporation.    By  this  deed,  the  nature 
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of  the  claim  of  the  Bank  is  recited,  and  also  it  is  recited 
that  the  defendants  claimed  the  steamboats,  disputed  the 
mortgage  held  by  the  Bank,  and  contested  the  validity 
thereof,  but  that  the  two  had  agreed  to  sell,  leaving  the  pur- 
chase moneys  to  be  disposed  of  thereafter  according  to  the 
determination  of  that  suit ;  and  the  two  parties  then  made 
the  sale  and  jointly  transferred  the  property  to  D.  Bethune 
&  Co.,  who  have  ever  since  been  in  possession.  The  court 
subsequently  adjudged  the  claim  of  the  Bank  to  be  unsus- 
tainable ;  and  the  defendants  have  received  part  of  the  pur- 
chase moneys,  which  are  payable  by  instalments.  I  am 
very  much  disposed  to  hold,  taking  this  deed  and  the  sub- 
sequent determination  of  the  suit  brought  by  the  defendants 
against  the  Bank  together,  that  the  true  view  of  it  is  to  treat 
it  as  a  sale  by  whoever  should  be  the  successful  parties  in 
that  suit,  and  that  by  the  result  the  defendants  became,  as 
they  asserted  a  right  to  be,  the  vendors  of  the  boats,  arM  not 
the  Bank  of  Upper  Canada.  For  (putting  aside  the  diffi- 
culty that  the  default  was  not  5000/.,)  I  do  not  think  the 
Bank  could  be  treated  as  makmg  the  transfer  by  the  deed 
of  August  1850,  simply  in  execution  of  the  power  of  sale 
created  by  the  mortgage  of  July  1843.  There  is  nothing  in 
their  deed  to  limit  the  conveyance  to  an  execution  of  the 
power  created  in  favour  of  the  plaintiff  and  the  Niagara 
Harbour  and  Dock  Company,  or  to  shew  that  they  pre- 
tended to  be  acting  in  execution,  of  it,  while  there  is  ample 
ground  for  concluding  that  they  claimed  actual  independent 
powers  and  property  in  themselves  and  their  own  right  to 
dispose  of  these  boats.  It  was  this  right  the  defendants 
sjiccessfully  resisted,  and  the  result  of  that  contest  must  be 
taken,  I  think,  to  have  established  that  nothing  passed  by  the 
deed  of  August  1850,  from  the  Bank  to  D.  Bethune  &  Co. 
Nor  must  it  be  overlooked,  that  though  by  the  terms  of  the 
mortgage  of  July  1843,  and  of  the  plaintiff's  assignment, 
the  Bank  of  Upper  Canada  had  a  power  coupled  with  an 
interest,  the  judgment  just  referred  to  decided  that  they  took 
no  interest,  and  then  there  would  be  nothing  left  to  sustain 
the  power.  And  if  this  difficulty  could  be  got  over,  and  the 
power  were  treated  as  subsisting  in  the  Bank  apart  from 
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any  interest,  the  bankruptcy  of  D.  Bethune  would  have 
operated  as  a  revocation  of  it.  In  every  point  of  view, 
therefore,  it  appears  to  me  the  Bank  had  no  authority  to 
sell.  Even,  therefore,  if  the  Bank  were  in  a  situation  to 
deny  the  plaintiff's  right  to  treat  them  as  guilty  of  a  con- 
version of  his  property,  because  of  his  assignment  to  them, 
I  have  not  yet  been  able  to  satisfy  my  own  mind  that  this 
quasi  estoppel  (if  I  may  so  term  it)  could  operate  as  a  de- 
fence for  the  now  defendants  ;  because  I  am  unable  to 
construe  their  deed  in  any  other  light  than  as  an  assertion 
of  property  in  themselves,  and  as  a  sale  and  disposal  of  it, 
at  a  time  when  in  reality  the  plaintiff  had  the  right  of  pro- 
perty vested  in  him.  For,  though  the  cases  of  Palmer  v. 
Jarmain  (2  M.  &  W.  282),  Streinfield  v.  Holden  (4  B.  &  C. 
5  ;  3  Taunt,  117  ;  Moo.  &  Mai.  117),  and  others  establish 
that  when  a  party  has  possession  of  personal  property  with 
the  owner's  authority  to  dispose  of  it,  applying  the  pro- 
ceeds in  a  particular  way,  he  cannot  be  sued  in  trover  for 
such  property  after  a  sale,  although  the  proceeds  have  not 
been  applied  as  directed,  but  an  action  for  money  had  and 
received  must  be  brought  against  him,  I  cannot  satisfy 
myself  that  the  defendants  come  within  the  scope  and  prin- 
ciple of  those  decisions,  nor  that  they  can  set  up  this 
answer  on  the  ground  that  the  Bank  could  have  set  it  up,  if 
the  Bank  had  the  money,  and  in  fact  sold,  under  the  plain- 
tiff's authority^  In  my  judgment  the  plaintiff  has  a  right  to 
maintain  this  action  against  the  defendants,  so  far  as  this 
branch  of  the  question  is  concerned. 

I  do  not  think  that  the  defendants  can  in  this  case  be 
heard  to  the  questions  as  to  the  authority  of  the  Niagara 
Harbour  and  Dock  Company  to  build  steamboats,  or  to 
accept  bills,  endorse  notes,  &c.  We  must  treat  the  case  as 
D.  Bethune's  (whose  estate  the  defendants  represent),  hav- 
ing by  the  plaintiff's  money  paid  for  certain  steamboats, 
and  having  by  deed  mortgaged  them  to  secure  the  plaintiff 
in  those  payments  ;  and  then,  although  the  company  who 
built  the  boats,  and  who  must  be  considered  as  satisfied  by 
the  plaintiff,  might  have  failed  in  a  suit  brought  against  D. 
Bethune  for  the  price  of  the  boats,  yet  I  do  not  think  it 
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competent  for  D.  Bethune,  or  his  assigns,  to  say  in  answer 
to  this  action,  that  the  money  so  paid  by  plaintiff  cannot  be 
recovered,  because  if  D.  Bethune,  instead  of  procuring  this 
payment  had  resisted  it,  he  might  have  prevailed  in  a  court 
of  law  upon  technical  grounds  of  defence.  Conceding  that 
the  Niagara  Harbour  and  Dock  Company  exceeded  their 
corporate  powers  in  entering  into  contracts  to  build,  and  in 
building  these  boats,  I  do  not  see  that  as  a  consequence 
the  party  who  virtually  has  advanced  the  money  to  D. 
Bethune  for  the  purpose  of  paying  them,  and  by  which 
money  they  were  paid,  is  precluded  by  the  character  of  the 
transaction  from  recovering  back  that  money  from  D. 
Bethune,  or  from  enforcing  any  security  he  holds  to  secure 
the  repayment. 

Upon  the  best  consideration  which  I  have  been  able  to 
give  this  case,  I  cannot  find  that  any  of  the  objections  urged 
afford  an  answer  to  the  plaintiff's  action.  I  refer  here  par- 
ticularly to  the  question  relative  to  the  boats  being  in  the 
order  and  disposition  of  D.  Bethune. 

But  I  am  further  of  opinion,  that  the  plaintiff  has  no  right 
to  treat  these  boats  as  a  security  for  more  than  the  sixteen 
notes,  and  interest,  given  for  the  purposes  specified  in  the 
mortgage  of  July  1843.  The  plaintiff's  claim  against  D. 
Bethune,  for  his  liabilities  or  payments  on  account  of  the 
transactions  with  the  Commercial  Bank,  were  assuredly 
not  in  the  contemplation  of  any  of  the  parties  when  the  deed 
of  July  1843  was  executed,  nor  do  they  arise  out  of,  or  are 
they  connected  with  the  liabilities  incurred  directly  under 
that  instrument.  There  is  no  evidence,  in  my  opinion,  suf- 
ficient to  establish  that  D.  Bethune  ever  made  these  later 
dealings  with  the  plaintiff  an  additional  charge  on  the 
boats  mortgaged ;  and  I  have  seen  no  authority  which 
would  warrant  us  in  holding  that  the  plaintiff  has  a  right 
to  avail  himself  of  that  mortgage  as  a  security  for  these 
later  and  independent  dealings. 

I  think,  therefore,  the  plaintiff 's  recovery  must  be  limited 
to  the  amount  of  the  sixteen  notes  and  interest,  being 
4,636Z.  35.  %d. 

Robinson,  C.  J. — It  does  not  appear  that  Mr.  Cayley, 
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after  he  had  made  the  assignment  of  the  steamers  in  ques- 
tion to  the  Bank  of  Upper  Canada,  did  anything  inconsis- 
tent with  his  deed,  or  attempted  or  desired  to  do  so.  He 
seems  not  to  have  repudiated  in  any  manner  his  mortgage 
to  the  Bank,  nor  to  have  shewn  any  desire  to  prevent  their 
having  the  full  benefit  of  the  security  which  he  gave  to 
them.  This  being  so,"  he  certainly  ought  not  to  be  preju- 
diced in  his  interests  by  the  dispute  which  arose  between 
the  Bank  and  other  parties,  or  by  any  measures  they  may 
have  taken  for  compromising  that  dispute. 

In  the  arrangement  which  the  Bank  and  Mr.  Bethune's 
assignees  did  make,  it  seems  to  have  been  forgotten  that 
all  the  steamboats  which  were  held  by  the  Bank,  and  which 
were  the  subject  of  the  action  of  trover  brought  by  the 
assignees  of  Mr.  Bethune  against  the  Bank,  were  not  held 
by  the  Bank  in  the  same  right  and  under  the  same  circum- 
stances. They  held  some  by  assignment  from  Mr.  Bethune 
himself,  but  the  three  steamboats  now  in  question  had  been 
long  before  assigned  by  Bethune  to  this  plaintiff,  Cayley, 
in  security  for  large  sums  of  money,  for  which  Mr.  Cayley 
made  himself  responsible  to  the  Bank,  and  of  which  Mr. 
Bethune  had  the  benefit ;  and  these.^  same  boats  this  plain- 
tiff afterwards  assigned  to  the  Bank,  to  secure  large  ad- 
vances made  by  the  Bank  by  way  of  discount  on  Mr. 
Cay  ley's  credit,  but  for  the  accommodation  of  Mr.  Bethune. 

The  decision  which  the  court  might  come  to  in  the  action 
of  trover  could  not,  under  these  circumstances,  be  attended 
with  the  same  consequences  in  respect  to  all  the  boats  held 
by  the  Rank.  If  it  should  be  determined,  as  it  afterwards 
was,  that  the  Bank  could  not  legally  be  the  holders  of  any 
of  them,  on  account  of  certain  provisions  in  their  charter, 
then  it  would  follow  that  the  property  in  the  boats,  which 
Mr.  Bethune  would  have  continued  to  hold  at  the  time  of 
his  bankruptcy  if  he  had  never  assigned  it,  would  belong 
to  his  estate,  and  so  would  go  to  his  assignees,  notwith- 
standing the  mortgage  to  the  Bank,  but  the  same  conse- 
quence could  not  follow  in  regard  to  those  boats  which  Mr. 
Bethune  had  assigned  to  Mr.  Cayley,  and  which  the  latter 
had  mortgaged  to  the  Bank.    In  respect  to  these,  if  the 
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Bank  could  not  hold  them,  and  could  not  sell  them  under 
the  mortgage  in  order  to  pay  the  debt  which  Mr.  Cayley 
owed  them,  it  should  follow,  of  course,  that  Mr.  Cayley 
would  be  entitled  to  resume  possession  of  his  property,  and 
might  dispose  of  it  himself  for  the  purpose  of  paying  his 
debt  to  the  Bank.  The  Bank  could  never  expect  to  hold 
him  liable  to  them  for  their  debt  after  they  had  disposed  of 
his  property,  which  had  been  placed  in  their  hands  for  the 
purpose  of  satisfying  that  debt.  Ail  appears  to  have  been 
intended  and  transacted  in  good  faith,  so  far  as  the  Niagara 
Dock  Company,  Mr.  Bethune,  Mr.  Cayley,  and  the  Bank 
have  been  concerned,  and  it  seems  to  have  been  by  some 
inadvertence  that  Mr.  Cayley's  right  to  have  his  property 
returned  to  him  seems  to  have  been  overlooked,  and  that  it 
has  been  allowed  to  pass  into  other  hands  for  the  payment 
of  Mr.  Bethune's  debts. 

Mr.  Cayley,  it  may  be  urged,  must  retain  his  right  to 
follow  his  property  into  whatever  hands  it  may  have  wrong- 
fully passed,  but  he  seems  to  have  preferred  following  the 
fund  produced  by  sale  of  the  boats,  by  seeking  recourse 
against  the  assignees  of  Mr.  Bethune's  estate,  rather  than 
to  endeavour  to  disturb  the  title  of  the  purchasers,  or  to  give 
trouble  to  the  Bank,  which  has  lost  its  security,  while  their 
debt  from  Mr.  Cayley  contracted  on  Mr.  Bethune's  account 
is  yet  unpaid. 

That  would  no  doubt  be  the  most  direct  and  convenient 
mode  of  obtaining  redress;  but  we  must  consider  whether 
under  such  circumstances  as  have  taken  place,  trover  can 
be  supported  by  the  plaintiff  against  the  assignees  of 
Bethune. 

If  the  plaintiff  were  suing  the  Bank  in  trover,  he  could 
shew  that  they  had  held  his  property  and  had  converted  it. 
They  could  say  it  is  true  that  he  had  put  it  into  their  hands 
with  an  express  authority  to  sell  it  under  certain  circum- 
stances, and  they  might  deny  his  right  therefore  to  treat 
their  conversion  of  the  boats  into  money  as  a  tortious  act. 

He  could  answer  that  by  saying  that  they  had  only  autho-  . 
rity  to  dispose  of  the  boats  in  order  to  pay  his  debt ;  that 
they  acted  inconsistently  with  his  authority  by  selling  upon 
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an  understanding  that  the  proceeds  might,  in  a  certain 
event,  which  neither  he  nor  they  could  control,  pass  into 
the  hands  of  Mr.  Bethune's  assignees  for  other  purposes. 

I  do  not  see  clearly  at  present  how  his  claim  to  recover 
against  the  Bank  could  be  resisted ;  and,  on  the  other  hand, 
the  Bank  would  be  left  to  their  remedy  against  the  as- 
signees. If  this  action  of  trover  could  on  clear  ground  be 
sustained  by  the  plaintiff  against  the  assignees,  then  the 
same  end  would  be  arrived  at  quite  as  justly  and  more 
conveniently  in  one  action.  But  my  opinion  is  that  it  can- 
not be  sustained  ;  certainly  not  on  the  ground  of  the  as- 
signees' refusal  to  give  up  the  boats  when  demanded,  for 
they  had  them  not  in  their  possession  at  any  time,  and 
could  not  give  them  up.  Then  what  have  they  done  which 
we  can  treat  as  a  conversion  ? 

I  thought  at  one  time  that  it  might  be  in  our  power  to 
consider  the  arrangement  made  between  the  Bank  and  the 
assignees,  while  the  former  action  was  pending,  as  having 
the  effect  of  placing  the  boats  in  effect,  and  by  implication 
of  law,  as  it  were,  in  the  joint  possession  and  control  of 
both,  on  the  understanding  that  according  to  the  event  of 
the  action  then  pending,  that  party  should  be  considered 
as  having  sold  the  boats,  which  under  the  agreement  should 
ultimately  receive  the  proceeds  of  the  sale.    But  I  do  not 
feel  clear  in  taking  that  view.    The  assignees  had  never 
the  boats  in  their  possession,  and  did  never  in  fact  hand 
them  over  to  any  person.    If  they  can  be  said  to  have  tor- 
tiously  converted  them,  it  can  only  be  by  reason  of  the 
execution  of  the  deed  of  15th  August,  1850,  but  the  only 
effect  of  that  deed  was  to  relinquish,  or  we  may  say  to 
transfer  to  the  new  company,  the  interest,  if  any,  which 
they  as  the  assignees  had  in  the  boats,  and  whether  they 
had  any  such  interest  or  not  was  to  depend  on  what  this 
court  might  determine  in  their  action  then  pending  against 
the  Bank. 

The  decision  which  this  court  did  afterwards  come  to  in 
that  action  had  not  the  eifect  of  determining  that  the  as- 
signees had  any  legal  interest  in  these  boats ;  it  only 
established  that  they  could  not  be  held  by  the  Bank ;  in 
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other  words,  that  the  mortgages  which  Mr.  Cayley  had  made 
of  them  were  inoperative.  Then  it  followed,  from  the 
very  words  of  the  deed,  that  the  assignees  could  not  and  did 
not  sell  these  boats,  though  they  may  be  looked  on  as  hav- 
ing sold  the  others,  which,  in  consequence  of  the  invalidity 
of  the  assignments  made  by  Mr.  Bethune  to  the  Bank,  must 
continue  to  belong  to  his  estate.  The  deed  of  August  1850, 
which  by  its  very  words  was  only  to  operate  to  the  extent 
of  their  interest  in  the  different  steamboats,  could  not  oper- 
ate as  a  sale  by  the  assignees  of  these  particular  boats,  and 
it  was  in  truth  by  the  direct  agency  of  the  Bank,  and  not  of 
the  assignees,  that  the  new  steamboat  company  got  them 
into  their  possession.  All  the  effect  the  deed  could  have 
as  to  the  three  boats  now  in  question  was  to  convey  any 
equitable  interest  Mr.  Bethune's  estate  might  have  in  them. 

Still  it  is  true  that,  from  some  unexplained  misapprehen- 
sion, as  it  seems,  the  assignees  have  received  the  price  of 
these  boats,  as  well  as  of  the  others. 

That  might  make  them  liable  to  the  Bank,  or  to  Mr.  Cay- 
ley, in  another  form,  but  not,  I  think,  in  trover.  The  result, 
in  my  view  of  the  case,  would  be,  that  the  plaintiff,  Cayley, 
must  be  left  to  act  as  he  may  be  advised,  either  in  seeking 
to  recover  against  the  assignees  such  portion  of  the  pro- 
ceeds of  these  three  boats  as  would  cover  the  amount 
secured  to  him  by  his  mortgage,  or  to  take  his  remedy 
against  the  Bank,  either  in  trover  or  in  money  had  and  re- 
ceived to  his  use ;  and  leave  them  to  deal  with  the  as- 
signees ;  or  if  he  had  not  confessed  judgment  to  the  Bank, 
he  might  have  been  merely  passive,  and  contented  himself 
with  maihtaining  that  the  Bank,  having  sold  and  put  away 
his  property,  and  received  as  much  of  the  proceeds  (if  the 
fact  be  so,)  as  would  cancel  his  debt  to  them,  were  bound 
so  to  apply  it;  that  their  diversion  of  it  to  other  purposes, 
without  his  assent,  could  not  have  the  effect  of  depriving 
him  of  his  property,  and  leaving  his  debt  uncancelled — but 
that  the  legal  effect  must  be  that  his  debt  is  paid,  or  that  he 
has,  at  least,  a  right  of  set  oif  against  the  Bank  for  money 
had  and  received  to  his  use,  to  the  extent  of  his  interest 
in  the  money  received  for  the  boats,  and  which  they  al- 
lowed to  pass  into  other  hands. 
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I  give  this  only  as  the  opinion  which  I  have  formed.  My 
brothers,  1  believe,  think  the  action  of  trover  may  be  sus- 
tained; and  as  the  effect  of  this  judgment  will  be  to  give  to 
the  plaintiff  a  more  direct  remedy,  without  pressing  more 
hardly  against  the  assignees,  I  should  most  willingly 
have  concurred  in  it,  if  1  could  have  satisfied  myself  that  it 
was  consistent  with  the  legal  principles  which  govern  this 
form  of  action. 

The  case  of  McCombie  v.  Davis,  6  E.  R.  538,  can  hardly 
be  relied  upon,  I  think,  for  sustaining  this  action  against 
the  assignees,  because  there  the  defendant  actually  had  the 
plaintiff's  goods  under  his  control,  and  refused  to  let  him 
have  them  when  demanded.  And  so  also  in  Baldwin  v. 
Cole,  6  Mod.  212,  which  was  cited  by  Lord  Ellenborough 
in  support  of  his  judgment,  the  defendant  had  the  goods  of 
the  plaintiff  in  his  possession  and  refused  to  restore  them. 
The  difficulty  is  to  understand  how  the  right  to  maintain 
trover  in  either  of  those  cases  could  have  seemed  doubtful; 
and  yet  in  Mallalieu  v.  Laugher,  3  Car.  &  P.  553,  Best,  C. 
J.,  when  expressing  his  extreme  unwillingness  to  extend 
the  action  of  trover,  remarked  that  in  McCombie  v.  Davis, 
Lord  Ellenborough  had  gone  to  the  extreme  verge  of  the 
law.  On  what  ground  that  was  said  I  do  not  at  present 
understand  ;  and  if  I  could  persuade  myself  that  this  case 
stood  on  ground  at  all  resembling  either  of  those  cases 
reported  in  6  E.  R.  or  in  6  Mod.,  I  should  think  the  right  of 
action  clear.  Bat  I  consider  that  the  facts  of  this  case  bring 
it  rather  within  the  principles  of  those  decisions  which 
prescribe  the  remedy  by  action  for  money  had  and  received, 
rather  than  in  trover.  I  refer  to  2  M.  &  W.  282  ;  '4  B.  &  C. 
5;  3  Taunton,  119. 

My  brothers,  I  believe,  consider  that  this  is  either  taken 
out  of  the  authority  of  those  cases  by  the  fact  that  the  Bank 
of  Upper  Canada  had  no  authority  by  their  deed  to  sell 
unless  Bethune  was  in  default  to  Cayley  in  respect  to 
moneys  intended  to  be  secured  by  his  mortgage  of  the  27th 
July,  1843,  to  the  extent  of  5,000/.,  that  being  the  stipula- 
tion in  Bethune's  mortgage,  which  Mr.  Cayley  afterwards 
assigned  to  the  Bank,  and  assigned  only  with  permission 
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to  use  all  such  privileges  and  advantages  as  were  given  to 
him,  Cayley,  by  the  mortgage,  which  he  had  taken.  But 
still  the  effect  of  the  mortgage  assigned  to  the  Bank  was  to 
give  them  a  disposing  power  over  the  boats,  at  any  time 
after  default  to  any  extent ;  that  is,  they  could  sell  subject 
to  the  mortgage,  and  their  assignee  would  hold  only  as  they 
had  held. 

It  is  very  true  that  since  the  Bank  did  sell  by  a  deed,  to 
which  these  defendants  were  parties,  it  has  been  decided 
that  they  never  did  legally  hold  the  boats,  and  could  there- 
fore never  legally  transfer ;  but  it  would  not  follow  from 
that,  that  this  plaintiff  could  treat  that  as  a  tortious  conver- 
sion which  was  done  in  accordance  with  authority,  which 
the  plaintiff  himself  gave  them,  so  far  as  he  could,  and  in- 
tended they  might  exercise.  And  I  do  not  see  that  the 
assignees  of  Bethune,  who,  so  far  as  regards  these  three 
boats,  could  only  have  joined  in  the  deed  with  a  view  to 
release  any  equitable  interest  remaining  in  Bethune,  after 
his  mortgage  to  Cayley — which  mortgage  could  not  be 
affected  by  any  want  of  capacity  in  the  Bank  to  hold  an 
assignment  of  it ;  I  do  not  see,  I  say,  that  their  executing 
the  deed,  professing  to  convey  the  boats  to  the  extent  of  their 
interest  in  them,  could  make  them  liable  to  the  plaintiff  for 
a  tortious  conversion. 

I  incline,  therefore,  to  the  opinion  that  a  nonsuit  should 
be  entered,  on  the  broad  ground  that  trover  does  not,  on  the 
facts  of  this  case,  lie  against  the  assignees.  In  the  other 
points  of  the  case,  which  it  would  be  necessary  to  consider 
in  detail,  if  I  had  thought  the  action  maintainable,  I  concur 
with  my  brothers,  so  far  as  I  have  formed  an  opinion  upon 
them. 

Burns,  J. — The  first  question  to  be  determined  is,  whether 
there  has  been  such  a  conversion  by  the  defendants  in  this 
action  as  will  subject  them  to  an  action  of  trover.  The 
sheriff  executed  the  commission  of  bankruptcy  by  taking 
possession  of  the  steamboats  ;  but  he  never  gave  any  pos- 
session to  these  defendants,  they  declining  to  receive  them. 
The  Bank  of  Upper  Canada  became  re-possessed  of  them 
as  they  had  been  previously,  as  it  was  contended,  but  which 
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the  sheriff  disputed.    The  defendants  brought  their  action 
of  trover  against  the  Bank  for  the  value  of  the  boats  now 
in  question,  with  others  ;  and  to  settle  this  action  without 
further  trial,  and  while  a  motion  was  pending  for  a  new 
trial,  the  Bank  and  the  defendants,  supposing  the  whole 
title  to  the  boats  was  in  the  one  or  the  other  of  them,  agreed 
to  sell  the  boats  to  other  parties.    This  agreement  was  en- 
tered into  on  the  24th  March  1850,  but  remained  open  to  a 
certain  extent,  as  respected  the  purchase  money  in  what 
manner  it  should  be  appropriated,  till  the  judgment  of  the 
court  on  the  pending  motion  was  known  ;  but  they  agreed 
■and  proposed  to  sell  and  dispose  of  the  boats  absolutely  for 
•specific  sums  ;  and,  so  far  as  the  purchasers  were  concerned, 
it  would  seem  as  though  the  Bank  and  the  defendants  were 
the  joint  owners  of  the  property.    It  is  true,  as  between  the 
Bank  and  the  defendants,  the  agreement  specifies  that  a 
division  of  the  proceeds  of  the  sale  shall  be  made  according 
to  the  interest  which  the  judgment  of  the  court  might  de- 
clare the  present  defendants  to  have  in'the  said  boats.  This 
agreement  is  followed  by  the  formal  sale,  perfected  15th 
August  1850  by  deed,  in  which  the  operative  words  of 
conveyance  are  these — the  said  Bank  and  the  defendants, 
for  and  in  consideration  of  the  sum  of  18,000Z.  to  them  in 
hand  paid  by  Donald  Bethune  and  Co.,  have,  and  each  of 
them,  the  said  Bank  and  the  defendants,  hath  to  the  extent 
of  their  respective  interests  therein,  granted,  sold  and  as- 
signed.    This  joint  act  of  the  Bank  and  the  defendants 
presents  two  questions  :  first,  what  right  or  authority  had 
the  Bank  to  sell,  and  could  what  has  been  done  give  the 
plaintiff  a  right  to  treat  the  Bank,  as  respects  him,  tort 
feasors  ? — and  secondly,  whether  the  Bank  has  or  not  sub- 
jected itself  to  an  action  of  trover,  can  what  the  defendants 
did  render  them  liable  to  the  plaintiff  in  such  form  of  action  ? 
To  determine  these  points,  we  will  assume  for  the  present 
that  the  mortgage  under  which  the  plaintiff  claims  is  a 
valid  one.     That  mortgage  the  plaintiff  assigned  to  the 
Bank  of  Upper  Canada,  together  with  all  the  powers  which 
were  given  to  him ;  and  though  it  be  decided  the  Bank 
could  take  no  interest  in  the  boats,  and  could  not  hold  the 


CAYLEY    V.   m'dONELL  ET  AL. 


481 


vessels,  yet  it  is  said  the  Bank  can  exercise  the  power  of 
sale  contained  in  it  ;  and  that  having  done  so,  the  only 
remedy  of  the  plaintiff  is  against  the  Bank  for  money  had 
and  received  to  his  use,  or  for  an  account  oi  what  they 
have  done  with  the  proceeds.  It  may  admit  of  much  ques- 
tion whether,  when  it  was  determined  that  the  Bank  could 
hold  no  interest  in  the  boats,  the  power  which  accompanied 
that  interest  did  not  also,  as  respects  the  Bank,  cease. 
Suppose  a  mortgage  tainted  with  usury  contained  in  it  a 
power  of  sale,  I  take  it  that  on  a  judgment  avoiding  the 
deed  the  power  must  be  held  to  cease  also,  because  it  was 
not  an  independent  authority,  but  coupled  with  an  interest. 
I  am  speaking  of  the  power  contained  in  the  original 
mortgage,  supposing  that  Bethune  had  made  it  direct  to 
the  Bank,  for  the  plaintiff  could  give  no  authority  beyond 
what  he  himself  had.  The  Bank  not  being  enabled  to 
hold  the  boats,  the  deed  which  the  plaintiff  made  was  as 
if  no  deed  had  been  made  at  all,  and  the  legal  title  remained 
in  the  plaintiff.  'NoWj  though  he  held  the  legal  title,  could 
the  Bank  hold  as  separate  from  that  the  power  of  sale  ? 
Did  the  plaintiff's  act  sever  the  power  from  the  interest 
A  power  coupled  with  an  interest  is  not  revocable,  but  a 
simple  power  is  revocable  by  the  bankruptcy  of  the  prin- 
cipal. So  far  as  the  plaintiff  is  concerned,  the  bankruptcy 
of  Bethune  could  not  revoke  his  authority  to  sell  in  order 
to  pay  his  debt  ;  but  if  that  power  is  severed  from  the 
interest  and  becomes  a  mere  authority,  it  would  be  deter- 
mined by  Bethune's  bankruptcy.  So  far,  therefore,  as  the 
Bank  acted  under  the  authority,  it  would  seem  to  be  void, 
unless  it  can  be  looked  upon  that  the  Bank  was  the  licensee 
of  the  plaintiff  under  the  authority  which  he  had  from 
Bethune.  I  am  rather  disposed  to  take  this  latter  view  of 
the  subject ;  but,  in  m.y  opinion,  it  does  not  help  the  Bank 
any  the  more.  As  between  the  plaintiff  and  the  Bank — 
supposing  he  would  be  estopped  from  disputing  their  right 
to  exercise  the  authority  which  he  gave  them,  then  have 
they  exercised  it,  or  have  they  dealt  in  a  way  that  may 
operate  to  his  prejudice  ?  The  power  of  sale  is  limited  to 
a  default  of  there  being  due  5,000/. ;  and  if  less  than  that 
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sum  were  due,  then  I  understand  the  effect  of  the  power  to 
be  that  there  could  be  no  sale  of  the  boats.  On  the  evidence, 
it  appears  there  was  due  the  Bank  when  the  boats  were 
sold  only  3,155/.  of  the  notes  upon  which  the  mortgage 
was  held.  The  plaintiff,  when  he  assigned  the  mortgage 
to  the  Bank,  recited  in  the  assignment  that  the  largest  pro- 
portion of  the  promissory  notes,  bills,  acceptances  and  other 
negotiable  paper,  had  been  negotiated  by  the  Dock  Com- 
pany and  the  plaintiff  with  the  Bank  of  Upper  Canada, 
where  the  same  had  been  renewed  from  time  to  time;  and 
then  reciting  that  the  Bank  had  requested  the  plaintiff  to 
assign  the  mortgage  for  the  security  of  the  Bank,  which 
the  plaintiff  agreed  to  do,  until  all  the  notes,  bills,  accep- 
tances and  other  paper  negotiated  by  the  Dock  Company 
and  the  plaintiff  with  the  Bank,  and  which  the  mortgage 
was  originally  given  to  secure,  be  paid  and  satisfied — and 
then  the  assignment  was  to  be  void,  and  the  mortgage  to 
revert  back  to  the  said  plaintiff,  to  enure  for  his  benefit  and 
security  on  account  of  other  liabilities  of  him,  the  plaintiff, 
for  the  said  Donald  Bethune.  Inasmuch  as  the  Bank  could 
not  be  the  holders  of  the  boats,  and  if  the  effect  of  the 
plaintiff's  deed  was  to  license  the  Bank  to  exercise  the 
authority,  it  must  be  exercised  in  the  plaintiff's  name  ;  the 
Bank  could  not  convey  the  legal  estate  in  their  name.  In- 
dependent of  any  legal  difficulty  in  that  respect,  I  appre- 
hend the  fair  meaning  of  the  power  transferred  was,  that 
the  plaintiff  still  retained  such  a  control  in  respect  of  other 
liabilities  that  it  was  necessary  for  the  Bank  to  have  refer- 
ence to  him  before  a  sale  could  take  place.  As  matters 
turned  out,  however,  that  the  Bank  could  not  legally  hold 
the  interest  in  the  boats,  it  became  absolutely  necessary 
that  resort  should  be  had  to  him  for  his  concurrence  in  the 
sale,  and  that  he  should  sign  in  order  to  transfer  the  legal 
estate.  Instead,  however,  of  doing  that,  we  find  the  Bank 
selling  in  their  name — not  professing  to  sell  by  virtue  of  or 
under  any  power  or  authority,  and  for  a  less  sum  than 
5,000/.  due  in  their  hands  of  the  original  transactions,  and 
without  any  reference  to  the  plaintiff  to  know  how  it  might 
effect  his  position  as  respects  other  liabilities ;  and  further, 
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we  find  it  stated  that  the  Bank  sold  under  mortgages  made 
by  Bethune  to  the  Bank  besides  the  one  now  in  question. 
All  this  shews  that  the  Bank  was  dealing  with  this  property 
not  as  acting  under  any  delegated  authority,  but  in  fact 
professing  to  be  the  owners.  This  course  of  dealing  appears 
to  me  inconsistent  with  the  plaintiff's  rights ;  and  though 
the  Bank  may  be  treated  as  the  plaintiff's  licensee,  yet  I  do 
not  see  that  he  could  be  prevented  from  making  the  Bank 
accountable  to  him  in  an  action  of  trover.  The  Bank  had 
only  a  special  authority  from  the  plaintiff,  and  he  retained 
an  interest  in  the  property;  but  the  Bank  has  dealt  in  that 
way  with  it  that  his  interest  was  destroyed,  or  rather  it  was 
professed  to  be  destroyed.  This  consideration  would,  in 
my  opinion,  have  enabled  the  plaintiff  to  maintain  an  action 
of  trover  for  the  specific  property,  quite  independent  of 
other  difficulties, — Vide  Cooper  v.  Millornatt,  1  C.  B.  671, 
and  Bryant  v.  Wardall  et  al.,  2  Ex.  479. 

Then,  in  what  position  do  the  defendants  stand  ?  They 
are  the  assignees  of  the  mortgagor,  and  of  course  take 
whatever  legal  or  equitable  estate  the  mortgagor  had  in  the 
boats.  First,  if  the  Bank  was  doing  an  illegal  act  and  one 
prejudicial  to  the  plaintiff's  interest,  the  defendants  were 
assisting  them  to  accomplish  it ;  and  if  they  could  effect 
that  object,  and  that  it  was  legal  for  the  Bank  to  sell  for 
the  amount  due  on  the  notes  to  them,  without  reference  to 
the  plaintiff'  as  to  other  liabilities,  the  defendants  would 
gain  a  great  end,  for  in  such  a  case  the  plaintiff  would  be 
driven  from  his  position  in  having  a  lien  upon  the  property, 
and  would  be  obliged  to  prove  as  a  creditor  on  the  estate. 
It  is  quite  clear,  therefore,  that  the  joint  act  of  the  Bank  and 
the  defendants,  if  legal,  might  have  the  effect  of  greatly 
altering  the  plaintiff's  position.  I  see  nothing  wiiich  should 
induce  me  to  hold  that  the  plaintiff  had  forfeited  his  position 
to  have  the  mortgage  stand  to  him  as  a  security  for  anything 
which  he  might  be  liable  for  on  the  original  consideration 
of  that  mortgage  beyond  the  amount  which  the  Bank  held. 
Secondly,  it  is  apparent  from  the  terms  of  the  deed  that  the 
defendants  did  not  confine  their  claim  to  the  equity  of  re- 
demption in  the  property ;  but  in  fact  they  claimed  title 
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paramount,  as  they  themselves  in  the  deed  say,  despite  the 
mortgages,  and  contesting  their  validity.  They  have  never 
had  the  actual  possession  of  the  property,  but  they  have 
exercised  dominion  over  it  both  as  to  the  legal  and  equita- 
ble title  in  the  strongest  way  it  can  be  done  short  of  an 
aclual  delivery,  and  they  do  what  they  did  contesting  that 
the  plaintifl'  has  any  title  whatever.  If  the  recital  had  been 
that  the  defendants  contested  the  title  of  the  Bank  under 
the  mortgage  in  question,  there  might  be  some  little  ground 
for  their  saying  that  they  sold  only  the  equity  of  redemption  ; 
but  they  did  not  content  themselves  with  that,  but  contested 
the  validity  of  the  mortgage  itself  ;  in  fact,  the  defendants 
did  all  they  could  to  prevent  the  plaintiff  from  establishing 
any  right  in  the  property. — Vide  Baldwin  v.  Cole,  6  Mod. 
212  ;  McCombie  v.  Davies,  6  East.  538  ;  Featherstonhaugh 
V.  Johnson,  2  Moore  181. 

The  next  question  is,  whether  there  be  any  defect  in  the 
plaintiff's  title  under  this  mortgage.  The  mortgage  of  27th 
July  1843,  under  which  he  claims,  is  made  to  him  as  well 
as  the  Niagara  Dock  Company,  and  it  was  made  to  secure 
the  plaintiff  against  his  liabilities,  providing  that  Bethune 
should  pay  all  notes,  bills  and  acceptances,  which  he  gave 
or  was  to  give  either  to  the  Dock  Company  or  to  the  plain- 
tiff, until  the  price  or  cost  of  the  said  boats  shall  he  fully  paid  and 
satisfied.  This  mortgage  was  assigned  to  the  Bank  of 
Upper  Canada ;  but  by  reason  of  the  Bank  being  unable 
to  hold  vessels  the  assignment  became  inoperative. 

There  was  proved  to  be  still  due  on  the  notes  given  on 
account  of  the  steamers,  with  interest,  3,626L  35.  2d.  The 
charter  of  the  Dock  Company  confers  no  power  of  carrying 
on  the  kind  of  business  which  was  done,  and  if  the  company 
were  obli^d  to  ask  the  assistance  of  the  court  it  might  be 
found  it  would  fail,  and  the  same  might  be  said  if  instead 
of  not  conferring  the  power  to  carry  on  such  business  there 
had  been  a  stipulation  against  it,  that  a  trustee  should  not 
be  allowed  to  come  to  court,  and  ask  through  his  instru- 
mentality for  that  which  the  company  could  not  obtain. 
This  case  is  different.  The  company  having  exceeded  their 
powers,  (supposing  them,  for  the  sake  of  the  argument,  not 
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legally  authorized,)  have  engaged  in  a  business  with 
Bethune,  in  which  he  has  become  indebted  to  them,  and  in 
the  course  of  that  dealing  the  plaintiff"  has  become  liable 
and  agreed  to  continue  that  liability  for  Bethune  for  the 
convenience  of  the  company,  and  to  secure  the  company 
and  himself  he  becomes  the  morlgagee  of  the  property.  I 
do  not  see  that  we  can  properly  hold  that  the  plaintiff  is 
prevented  from  asserting  a  legal  right  to  the  property,  or 
say  that  because  the  Dock  Company  have  exceeded  their 
powers,  he  shall  not  be  allowed  to  protect  himself.  If  he 
were  engaged  in  a  business,  or  became  trustee  of  a  business, 
malum  in  se  or  malum  'prohibitum^  though  he  himself  might 
be  a  sufferer,  the  case  would  be  different.  I  do  not  see 
that  the  plaintiff*  is  in  any  way  prevented  from  asserting 
his  right  under  the  mortgage,  in  consequence  of  the  Ship 
Registry  Act  or  anything  contained  in  it.  The  legislature 
could  never  have  meant  to  destroy  the  titles  existing  at  the 
time  the  act  took  effect,  nor  to  have  made  it  optional  with 
debtors  whether  they  would  renew  securities  which  they 
had  given  in  such  form  as  would  enable  the  holders  to 
comply  with  the  provisions.  I  think  the  present  mortgage 
remained  valid,  notwithstanding  the  act  requiring  registry 
in  the  form  prescribed.  It  was  obvious  that  the  plaintiff* 
never  could  register  his  mortgage  in  the  form  and  manner 
prescribed  by  the  act,  and  there  was  no  means  by  which  he 
could  obtain  another  security — 1  mean  compulsory  means. 
The  plaintiff",  however,  did  all  he  could  to  give  notice  of 
his  security,  because  the  mortgage,  though  not  framed  in 
accordance  with  the  terms  of  the  act,  was  registered ;  and 
therefore  if  the  act  can  apply,  the  clause,  which  may  be 
said  virtually  to  introduce  the  right  to  claim  property,  be- 
cause it  was  allowed  to  remain  in  the  order  and  disposition 
of  the  bankrupt,  can  have  no  operation  ;  and  if  the  Registry 
Act  do  not  affect  this  mortgage  in  that  respect,  but  that  the 
property  must  be  left  to  share  the  fate  of  other  property 
which  the  bankrupt  may  have  had  at  the  time  of  his  bank- 
ruptcy, then  the  jury  have  expressly  found  that  this  property 
was  not  in  the  order  and  disposition  of  the  bankrupt.  It 
becomes,  therefore,  unimportant  to  discuss  whether  any  of, 
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and  how  far,  the  provisions  of,  our  bankrupt  law  has  intro- 
duced the  English  law  in  respect  of  property  claimed 
which  may  have  been  allowed  to  remain  in  possession  of 
the  bankrupt.  I  have  always  entertained  a  strong  idea 
upon  the  subject  that  the  doctrine  as  applicable  in  England 
prevailed  here. 

The  remaining  question  is  to  what  extent  the  plaintiff  is 
entitled  to  recover.  In  addition  to  the  amount  due  on  the 
notes  as  part  of  the  price  of  the  boats,  the  plaintiff  claims 
300S/.  Os.  Sd.  by  reason  of  a  further  charge  created  by 
Bethune,  made  some  time  in  1844,  and  simply  by  means  of 
a  memorandum  made  and  signed  in  a  bill  book  between 
the  plaintiff  and  Bethune.  I  am  of  opinion  this  forms  no 
legal  charge  on  the  boats.  Newby  v.  Cooper  Finch,  Rep. 
379,  was  the  case  of  a  bill  filed  to  foreclose  a  mortgage, 
seeking  to  tack  to  it  a  simple  contract  debt — the  bill  stating 
that  it  had  been  so  agreed  between  the  parties  ;  but  Lord 
Northington  decreed  the  premises  to  be  redeemed  on  pay- 
ment of  the  mortgage  debt  and  interest  only.  This  case 
does  not  appear  to  be  overruled,  so  far  as  I  can  discern. 
There  were  no  creditors  intervening,  nor  does  there  appear 
.to  have  been  any  person  upon  whom  it  might  have  worked 
a  hardship  to  decree  a  redemption  on  payment  of  the  whole 
sum ;  and  therefore  this  case  would  appear  to  decide  the 
abstract  question,  that  tacking  a  simple  contract  debt  to  a 
mortgage  cannot  be  done.  Reasons  for  the  soundness  of 
the  authority  may  be  found  in  what  Lord  Eldon  says  in 
exparte  Hooper,  1  Mer.  7.  When  the  transaction  is  com- 
pleted by  a  legal  transfer  of  the  estate,  it  is  then  a  contract 
of  conveyance,  not  a  deposit,  and  the  contract  of  convey- 
ance cannot  be  added  to  or  varied  by  a  parol  agreement. 
See  exparte  Nettleship,  2  M.  D.  &  D.  124;  Lowthian  v. 
Hasel,  3  Bro.  C.  C.  162,  and  Hammerton  v.  Rogers,  1  Ves. 
513.  It  may  be  said  that  this  further  lien  was  created 
before  the  introduction  of  the  law  placing  ships  to  a  certain 
extent  upon  a  footing  with  real  estate,  by  requiring  title  to 
them  to  be  derived  by  deed  or  by  certificate  of  ownership, 
and  that  a  charge  might  be  created  by  deposit,  as  it  might 
be  in  the  case  ^of  a  deposit  of  goods  and  chattels.  The 
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answer  to  that  is  this,  that  the  parties  in  the  first  instance 
did  not  deal  with  each  other  as  for  a  deposit  and  advance, 
but  intended  to  and  did  create  a  legal  mortgage,  to  subsist 
as  such,  and  that  what  is  now  sought  is  to  superadd  lo  that 
deed,  and  to  give  a  larger  effect  to  it  by  that  which  rests  in 
parol.  There  are  some  few  of  the  notes,  amounting  to  95/., 
which  appear  to  be  payable  to  the  Dock  Company  only, 
and  upon  which  the  plaintiff's  name  does  not  appear;  but  I 
see  no  reason  why  the  plaintiff'  should  not  be  allowed  to 
recover  that  amount.  As  I  before  mentioned,  the  mortgage 
was  made  to  him  to  secure  the  whole  debt  due  by  Bethune 
to  the  company  and  the  plaintiff  for  incurring  liability  ;  and 
it  is  only  a  question  between  the  plaintiff  and  the  company 
as  respects  that  amount.  If  he  recei  ves  it  he  must  account 
to  the  company  for  it,  and  I  apprehend  no  court  of  equity 
would  listen  to  any  argument  from  him  for  not  accounting  * 
for  it,  because  the  company  had  exceeded  the  powers  given 
to  it. 

I  think  I  have  embraced  all  the  substantial  questions  be- 
tween the  parties  in  the  three  divisions  of  the  subject  which 
I  have  made,  and  according  to  my  view  the  plaintiff  is  en- 
titled to  recover  3626/i  3s.  2J.,  and  if  he  consents  to  reduce 
the  verdict  to  that  sum  then  that  he  should  have  judgment, 
otherwise  there  should  be  a  new  trial. 

Per  Cut. — Judgment  for  plaintiff. 


Genesee  Mutual  Insurance  Company  v.  Westman. 

StaU  of  New  York  Mutital  Insurance  Compam/— Foreign  Corporaiion,  right  to 
sue  in  Canada —  Want  of  Mutuality  in  Contract — Lien. 

The  plaintiffs  were  a  company  existing  in,  and  chartered  by,  the  State  of  New- 
York,  for  the  purpose  of  carrying  on  the  business  of  mutual  insurance  in  the 
»     County  of  Genesee. 

Their  charter  provided  that  the  company  should  have  a  lien  by  way  of  mortgage 
on  the  property  insured,  and  upon  the  right,  title,  and  interest  of  the  assured 
to  the  land  on  which  such  property  stood. 

The  defendant  was  a  British  subject,  residing  in  Canada,  and  the  contract  was 
enteied  into  jn  Canada. 

HeM — Thai  the  company  from  the  very  nature  and  objects  of  its  charter  was 
incapable  of  carrying  on  its  business  in  this  province. 

Held  also — That  a  loieign  legisialure  could  make  no  law  creating  alien  on  legal 
estate  in  Canada,  and  consequently  that  any  contract  founded  on  such  a  con- 
sideration was  void  ab  initio. 

Qz^ffire— Whether  any  foreign  corporation  can  under  its  foreign  charter  assume 
to  carry  on  business  here,  even  of  the  description  contemplated  by  its  charter  1 


48S 


queen's  bench,  EASTER  TERM,   15  VIC. 


This  action  was  brought  to  recover  15/.,  being  the  amount 
of  an  assessment  on  the  defendant  as  a  member  of  the  com- 
pany. The  defendant,  among  other  pleas,  pleaded  that  he 
was  a  British  subject,  and  resided  in  Canada,  and  always 
had  resided  there,, and  that  the  promise  stated  in  the  decla- 
ration was  made  in  this  country.  The  plaintiffs  demurred 
to  that  plea  as  affording  no  answer  to  the  action. 

/.  H.  Cameron^  Q.  C,  for  the  plaintiffs. — Had  the  con- 
tract been  made  in  the  United  Slates,  there  is  no  doubt  the 
plaintiffs  might  have  sued  on  it,  and  enforced  it,  in  our  courts  ; 
and  there  is  no  reason  why  they  should  be  in  a  worse  position 
because  the  defendant  resides  here.  A  contract  may  be 
considered  as  made,  either  where  actually  entered  into,  or 
where  it  is  to  be  performed  at  the  option  of  the  party  wish- 
ing to  enforce  it.  There  is  no  necessity,  in  an  action  on  a 
•  contract,  to  state  where  it  was  made.    The  plea  alleges 

that  the  promise  was  made  here,  but  does  not  deny  that 
performance  was  to  be  made  in  the  United  States.  So  long 
ago  as  the  reign  of  George  II.,  a  foreign  corporation,  the 
Dutch  West  India  Company,  enforced  in  the  English  courts 
a  contract  entered  into  in  Holland.  When  a  contract  is 
made  and  to  be  performed  here  according  to  the  law  of  a 
foreign  country,  it  may  be  sued  on  according  to  that  law. 
It  is  true  that  the  rules  of  practice  of  the  court  where  the 
suit  is  prosecuted  must  be  observed,  but  that  does  not  inter- 
fere with  substantial  rights  arising  under  the  foreign  law. 
He  cited  10  B.  &  C.  903;  1  B.  &  Ad.  284;  I  Bing.  N.  C. 
61 ;  1  CI.  &  Fin.  362  ;  Story's  Conflict  of  Laws,  see  369,  440. 

/.  H.  Hagarty,  Q.  C,  for  the  defendant,  contended  that 
the  declaration  was  defective — not  showing  that  defendant 
had  ever  become  a  member  of  the  company,  or  ever  given 
a  deposit  note  ;  that  time  and  place  where  assessment  was 
to  be  paid  were  not  stated,  nor  sufficient  notice  given  ac- 
cording to  charter.  On  the  main  question,  it  was  shown 
that  the  plaintiffs  were  a  foreign  corporation — that  defen- 
dant was  a  British  subject  domiciled  in  Canada,'  the  pro- 
perty insured  in  Canada,  and  promise  to  pay  made  there. 
No  English  authority  could  be  cited  in  favour  of  the  right 
of  foreign  corporation  to  transact  business  in  British  terri- 
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tory.    It  is  admitted  that  such  bodies  can  sue  in  our  courts, 
"  to  vindicate  their  rights''* — that  is,  rights  acquired  in  pro- 
secuting their  business  in  their  own  territory.     All  the 
plaintiffs'  legal  authorities  are  American,  chiefly  showing 
that  each  State  of  the  Union  recognizes  the  charter  of  an- 
other State.    Certain  English  corporations,  with  rights 
acquired  before  the  American  rebellion  of  1775,  had  been 
allowed  to  sue  in  the  United  States,  but  that  was  chiefly 
under  the  treaty  and  the  constitution  of  the  Union.  Public 
policy  and  the  "  comity  of  nations,"  always  allowed  foreign 
sovereigns,  states,  and  corporate  bodies,  to  sue  in  British 
courts  on  rights  acquired  or  contracts  made  in  their  own 
jurisdictions.    No  English  authority  was  in  favour  of  plain- 
tiffs' claim.    Our  own  court  had  expressly  decided  that 
foreign  corporations  could  not  sue  on  a  contract  made  in 
Upper  Canada,  (Bank  of  Montreal  v.  Bethane,  U.  C.  Re- 
ports, Hilary,  6th  William  IV.,)  and  that,  tog,  against  the 
charter  of  the  sister  Province  of  Lower  Canada  before  the 
Union.   Public  policy  was  clearly  against  the  right  claimed. 
A  New  York  mutual  insurance  company  might  insure  all 
the  buildings  in  Canada ;  Her  Majesty's  subjects  would 
thus  become  partners  with  the  New  York  company,  and  all 
would  become  equally  interested  in  the  safety  of  respective 
towns  and  buildings.     On  mere  public  and  political 
grounds,  this  could  not  be  favoured.    Besides,  our  mutual 
insurance  act  provides  that  only  one  mutual  company  be 
chartered  in  each  district—though  each  company  is  now 
allowed  to  insure  beyond  its  distinct.    If  a  mutual  com- 
pany with  a  foreign  charter  be  allowed  to  insure  here,  the 
clear  intention  of  our  legislature  is  defeated.    To  deny 
plaintiffs'  claim,  can  only  affect  mutual  companies.  Other 
American  companies  on  a  different  principle,  having  no 
occasion  to  sue  parties  assured,  might  still  continue  their 
business  here — claims  against  them  having  to  be  enforced 
in  their  own  courts.    The  lien  by  way  of  mortgage  on  the 
property  assured  provided  by  this  Genesee  charter,  shows 
most  strongly  the  impolicy  of  allowing  such  rights  in  this 
country  to  a  foreign  corporation.    He  cited  Bank  of  Mon- 
treal V.  Bethune,  Hil.  Term,  6  Wm.  IV. ;  Story  Eq.  PI.  55 ; 
3  q  VOL.  vm. 
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Calvert  on  Parlies  310;  3  Vez.  Jr.  130;  1  C.  &  P.  569;  8 
Sim.  246 ;  1  Sim.  94 ;  9  Vez.  347  ;  6  Bea.  1. 

Robinson,  C.  J. — The  declaration  shews  that  the  plaintiffs 
compose  a  foreign  corporation,  existing  in  the  State  of 
New  York,  and  created  by  the  laws  of  that  state,  for  the 
purpose  of  carrying  on  a  description  of  business  of  a  purely 
local  and  domestic  character,  and  such  as  is  clearly  con- 
templated as  being  intended  to  be  carried  on  by  citizens  of 
that  state  among  themselves.  The  object  is  to  enable  the 
inhabitants  of  Genesee  County  to  protect  their  property 
from  loss  by  fire,  by  certain  arrangements  sanctioned  by 
the  legislature  of  New  York,  and  which  are  peculiar  in  their 
character,  being  applicable  only  to  real  property  situated 
within  the  jurisdiction  of  their  courts  and  laws,  and  to 
which  their  laws  could,  in  no  degree,  give  effect  beyond 
such  jurisdiction. 

The  plea  sets  forth  distinctly  that  the  contract  on  which 
this  corporation  is  suing  is  one  not  made  by  them  in  the 
State  of  New  York,  but  in  Upper  Canada ;  that  it  is  a  con- 
tract made  by  them  in  Canada  with  a  British  subject  resid- 
ing there  at  the  time,  and  a  contract  made  for  the  insurance 
of  certain  houses  and  buildings,  situated  in  Canada,  and 
not  within  the  State  of  New  York,  where  the  corporate 
body  had  a  legal  existence. 

Objections  were  taken  to  the  sufficiency  of  the  declara- 
tion, independently  of  the  general  question  which  had  been 
raised,  upon  the  competency  of  such  a  corporation  to  extend 
their  business  of  insijp,nce  to  this  province  ;  and  on  some 
one  or  more  of  these  exceptions,  it  appears  to  me  at  pfesent, 
that  we  should  have  felt  ourselves  constrained  to  decide 
against  the  sufficiency  of  the  declaration ;  but,  since  the 
main  question  of  the  legal  capacity  of  the  plaintiffs  to  enter 
into  such  a  contract  as  they  have  sued  upon  has  been  so 
expressly  and  distinctly  brought  before  us,  and  has  been 
fully  argued,  we  think  it  proper  to  dispose  of  it,  for  having 
been  directly  raised,  it  is  one  of  that  kind  that  it  must  be  de- 
sirable that  the  opinion  of  the  court  upon  it  should  be  gene- 
rally and  certainly  known. 

If  there  had  been  nothing  peculiar  in  the  nature  of  this 
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corporation  to  give  it  a  local  character,  and  if  the  only 
ground  of  exception  to  this  action  had  been  that  it  is 
founded  on  a  contract  alleged  to  have  been  made  within 
this  province  by  a  foreign  corporation,  then  our  decision 
upon  it  might  seem  to  affect  in  its  consequences  a  great 
number  of  transactions  in  which  foreign  corporations  may 
have  been  for  some  years  engaged ;  and  engaged,  as  I  ap- 
prehend, without  giving  much  consideration  to  the  question 
of  their  legal  capacity  to  transact  such  business  as  they 
were  transacting. 

I  think  it  was  in  a  case  of  the  Bank  of  Montreal  v. 
Bethune,  which  was  before  us  in  1835,  that  we  first  felt 
ourselves  called  upon  to  notice  the  questionable  position 
which  foreign  corporations  occupy,  when  they  assume  not 
merely  to  sue  in  our  courts  upon  contracts  made  within 
the  proper  scope  of  their  charter — for  that  is  a  perfectly 
distinct  question — but  a  right  to  make  contracts  and  carry 
on  their  business  within  this  province  under  a  charter  con- 
ferred upon  them  by  the  laws  of  a  foreign  country,  and 
conferred  for  purposes  evidently  intended  to  apply  to  such 
foreign  country  only.  The  pleadings  in  that  action,  how- 
ever, were  not  so  framed  as  to  present  this  question  pro- 
perly for  the  decision  of  the  court,  but  were  intended  rather 
to  bring  up  the  question,  whether  the  Bank  of  Montreal  was 
not  such  an  institution  as  was  prohibited  by  the  British 
statutes  6  Geo.  I.,  ch.  18,  and  14  Geo.  II.,  ch.  37,  com- 
monly called  the  Bubble  Acts. 

We  did  no  more  on  this  occasion  than  to  intimate  our 
impression,  that  whenever  it  might  become  necessary  to 
dispose  of  the  other  and  more  general  question,  it  would  be 
found  difficult  to  sustain  the  right  of  foreign  corporations 
to  conduct,  within  this  province,  such  business  as  it  was 
well  known  they  were  conducting. 

What  we  only  glanced  at  then,  it  is  necessary  to  apply 
ourselves  more  directly  to  now,  in  disposing  of  this  de- 
murrer. 

We  must  consider  that  the  law  of  England  regards  a 
corporation  as  a  thing  merely  existing  in  idea — a  creation 
of  the  law  itself — that  corporations  are  in  general  established 
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for  the  maintenance  and  regulation  of  some  particular  ob- 
jects of  public  policy,  which  it  is  considered  beneficial  to 
foster,  by  the  application  of  certain  powers  and  privileges 
to  be  conferred  on  certain  conditions,  and  to  be  exercised 
under  a  certain  legal  control ;  that  they  have  no  other  ca- 
pacities than  such  as  are  necessary  for  carrying  into  effect 
the  purposes  for  which  they  were  established  ;  that  the 
powers  which  they  can  claim  to  exercise  are  only  such  as 
are  expressly  given  to  them,  and  some  few  incidents  be- 
sides, which  are  tacitly  annexed,  when  the  charter  is  silent 
respecting  them.  These  incidents,  which  they  can  take  by 
implication,  are  the  capacity  to  have  perpetual  succession, 
to  sue  and  be  sued,  to  purchase  and  hold  property,  to  have 
a  common  seal,  and  to  make  by-laws  for  their  government 
and  the  regulation  of  their  affairs. 

For  the  recovery  of  their  property  or  the  protection  of 
their  rights,  corporations,  whether  foreign  or  domestic,  may 
bring  the  same  actions,  in  general,  as  individuals  may  ;  but 
when  any  corporation  sues,  either  at  home  or  abroad,  upon 
a  contract,  the  question  may  be  raised  whether  the  contract 
on  which  it  is  suing  is  sqch  as  it  could  legally  enter  into. 

When  a  question  is  made  as  to  what  contracts  a  foreign 
corporation  may  make  in  this  province,  or  what  business  it 
can  legally  transact  here,  the  first  thing  to  be  considered 
is,  whether  it  can,  by  virtue  of  its  foreign  charter,  enlerdnto 
any  contract  at  all  or  transact  any  business  in  a  corporate 
capacity  in  this  province ;  and  I  do  not  know  upon  what 
principle  or  authority  we  can  hold  that  it  can.  The  cases 
of  Dutch  West  India  Company  v.  Henriques,  (1  Str.  612, 
2  Ld.  Ray  1533),  and  of  the  National  Bank  of  St.  Charles 
V.  De  Bernales,  (Ryan  &  Moody  190),  do  not  bear  upon  the 
question  ;  for  they  only  shew  that  the  courts  in  England 
have  recognized  foreign  trading  corporations,  so  far  as  to 
allow  them  to  sue  in  England  for  the  recoveiy  of  debts 
contracted  with  them  in  the  course  of  transactions  which 
were  clearly  within  the  scope  of  their  charter,  and  that  for 
such  purpose  they  have  been  allowed  a  locus  standi  in  the 
English  courts.  It  would,  indeed,  be  most  harsh  and  un- 
reasonable not  to  do  so. 


GENESEE  MUTUAL  INSURANCE  CO.  T.  WESTMAN.  493 

In  the  case  of  the  Dutch  West  India  Company,  the  de- 
fendant had  borrowed  money  of  the  company  in  Amster- 
dam, where  the  corporation  existed  and  carried  on  its  busi- 
ness ;  and  their  counsel  founded  their  claim  to  sue  on  the 
maxim,  "  that  a  loan  of  money  was  a  thing  merely  transi- 
tory and  personal,  and  that  in  such  a  case  the  borrower  is 
a  debtor  wherever  he  goes,  and  may  be  sued  wherever  he 
can  be  found  and  the  only  inference  to  be  drawn  from 
these  cases  is  that  stated  in  the  note  of  the  learned  editors 
of  the  last  edition  of  Saunders'  Reports  (1  Saunders  340, 
(6)  note  (c?),  that  "  a  foreign  corporation  may  sue  in  this 
country  in  their  corporate  name,  for  their  right  may  by  the 
comity  of  nations  be  enforced  here,  though  they  are  ap- 
pointed or  created  in  a  different  way  from  that  which  the 
law  of  this  country  requires." 

It  is  a  little  surprising  how  entirely  silent  English  text 
writers  and  English  cases  are  on  the  point  of  competency 
of  a  foreign  trading  corporation  to  carry  on  its  business  in 
England.  If  there  had  been  any  direct  attempts  to  do  so, 
in  any  number  of  instances,  the  dealing,  whether  sanctioned 
or  opposed,  must  have  given  rise  to  some  questions  which 
would  have  brought  the  fact,  into  notice. 

All  reasoning  is  against  the  right  of  transferring  the  exer- 
cise of  corporate  powers  from  one  country  to  another.  The 
creation  of  corporate  bodies  for  banking,  insurances,  manu- 
factures and  other  business  of  that  kind  involves  the  conces- 
sion of  privileges,  which  used  to  be  dealt  out  sparingly, 
though  more  so  in  former  times  than  at  present ;  but,  gene- 
rally, when  an  association  of  this  kind  is  first  sanctioned 
for  some  particular  purpose,  it  is  gravely,  and  sometimes 
anxiously  discussed,  whether  another  shall  be  created  or 
permitted  to  interfere  with  it,  or  whether  there  may  or  may 
not  be  a  limited  number  of  other  such  corporations,  and  to 
what  conditions  they  shall  all  be  subjected  for  the  safety  of 
the  public. 

These  are  questions  too,  in  which  the  population  of  a 
country  usually  takes  a  lively  interest ;  but  it  would  be  idle 
to  be  discussing  such  matters  in  the  legislature  here,  if  it 
were  competent  for  every  foreign  corporation  to  transfer 
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their  business  to  this  country,  and  to  do  in  a  corporate 
capacity  in  this  country  whatever  their  foreign  charter 
contemplates  their  doing  in  their  proper  country.  These 
foreign  corporations  too,  would  be  on  this  singular  footing, 
that  they  would  be  subject  to  none  of  those  conditions  or 
restrictions  which  our  legislature  might  think  it  indispen- 
sable to  enforce  upon  such  cnrporations,  as  they  might 
consent  to  create  ;  and  we  should  have  no  check  upon  them 
for  any  abuse  of  their  charters  which  they  might  commit 
in  their  transactions  conducted  here. 

It  may  be  said  that  if  that  would  be  an  unsatisfactory 
state  of  things,  the  remedy  is  easy,  for  that  our  legislature 
might,  by  an  express  statute,  disable  them  from  using  their 
corporate  powers  here.  No  doubt  they  might,  and  this  is 
precisely  what  has  been  done  in  some  of  the  United  States 
of  America,  where  acts  have  been  passed  providing  or  de- 
claring that  the  corporations  created  by  the  laws  of  one 
state  shall  not  be  competent  to  use  their  corporate  powers 
in  another  state,  where  such  prohibitory  law  is  passed. 
And  the  fact,  that  in  some  of  the  states  such  acts  have  been 
passed,  seems  to  have  been  relied  upon  in  some  cases  in 
their  courts  as  affording  ground  for  holding  that,  where 
there  is  no  such  prohibition,  the  contracts  of  foreign  corpo- 
rations, made  in  a  foreign  country,  out  of  the  jurisdiction 
of  the  laws  which  created  them,  may  be  upheld  in  such 
foreign  country. 

If  the  current  of  authority  were  uniform  to  that  effect  in 
the  United  States,  we  could  not  safely  lay  stress  upon  it, 
even  as  affording  evidence  of  the  opinion  of  their  courts 
upon  the  principle  of  the  English  common  law  on  that 
point.  There  are  obvious  reasons  why  we  could  not,  which 
are  stated  by  Mr.  Justice  Paterson  in  his  judgment  in  the 
case  of  the  Lincoln  Gas  Light  Company,  6  Ad.  &  Ell.  837. 

But  in  truth  the  language  of  their  courts,  on  this  subject, 
has  been  far  from  uniform;  and  on  examining  the  elabo- 
rate treatise  of  Angel  and  Ames  on  corporations  aggregate, 
it  is  not  easy  to  reconcile,  what  is  said  in  some  parts  of  the 
work  with  the  principles  stated  and  recognized  in  other 
passages.    I  refer  to  the  third  edition  of  the  work,  and  to 


GENESEE  MUTUAL  INSURANCE  CO.  V.  WESTMAN.  495 


the  pages  121,  233,  234,  236,  240,  245,  250,  253,  255, 
372,  374,  376. 

The  case  of  the  Bank  of  Augusta  v.  Earle,  cited  in  Mr. 
Angel's  work,  page  249,  gives  the  authority  of  the  Chief 
Justice  of  the  Supreme  Court  of  the  United  Slates,  though 
perhaps  in  a  qualified  sense,  to  the  principle,  that  a  trading 
corporation  of  one  state  may  make  contracts  in  another 
state  :  provided  the  laws  of  the  latter  state  do  not  in  terms 
prohibit  it ;  but  one's  confidence  in  that  decision  is  some- 
what lessened  by  observing  how  undue  a  stress  is  laid  in 
it  upon  the  case  of  the  Dutch  West  India  Company  reported 
in  Str.  612,  which  does  really  not  touch  the  question  of  the 
validity  of  the  contract,  but  determines  nothing  more  than 
that  a  remedy  may  *be  had  in  England  upon  a  contract 
made  in  Holland,  by  a  corporation  competent  to  make  such 
contract  there,  and  when  consequently  the  question  was  not 
about  the  validity  of  the  contract,  which  was  on  no  account 
doubtful,  but  upon  the  legality  of  even  allowing  it  to  be 
enforced  in  an  English  court  of  justice.  It  seems  also  as  if 
in  the  judgment  to  which  I  refer  this  distinction  had  been 
overlooked,  which  seems  undeniable  and  obvious — namely, 
that  an  individual,  generally  speaking,  can  go  into  a  foreign 
country  in  time  of  peace  and  make  a  contract  there,  and 
where  he  sends  an  agent  to  do  this  in  his  stead  he  is  only 
authorizing  another  to  do  an  act  for  him  which  he  would  be 
clearly  competent  to  do  in  his  own  person.  The  foreign  cor- 
poration, on  the  other  hand,  cannot  migrate  from  its  proper 
locality  ;  and  therefore,  in  sending  an  agent  to  contract  for 
them  in  another  country,  they  are  assuming  to  do  by  deputy 
what  they  could  not  do  themselves.  There  seems  to  be  a 
fallacy  in  overlooking  that  difference. 

It  is  not  material  however  to  dwell  upon  this,  for  the 
transaction  which  formed  the  foundation  of  the  decision  in 
the  case  of  the  Bank  of  Augusta  v.  Earle  was  very  differ- 
ent in  its  character  from  the  speci3.1  contract  sued  upon 
here  ;  and  I  do  not  infer  from  it  that  a  mutual  insurance 
company,  such  as  that  suing  in  this  action,  would  be  held 
capable  in  the  United  States  courts  of  insuring  property  in 
a  different  state  from  that  in  which  it  was  incorporated.  I 
have  reason  to  believe  that  it  would  be  held  incapable. 
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It  would  scarcely,  indeed,  be  less  repugnant  to  reason, 
to  allow  the  Genesee  Mutual  Insurance  Connpany,  under 
such  a  charter  as  is  spread  out  in  these  pleadings,  to  conduct 
the  business  of  insurance  in  Canada,  than  it  would  be  to 
allow  a  railroad  company  or  a  canal  company,  incorporated 
in  the  State  of  New  York  for  making  a  railroad  or  a  canal 
from  one  point  to  another  in  that  state,  to  come  to  this  coun- 
try and  apply  its  corporate  powers  in  constructing  a  road 
or  a  canal  between  two  places  here.  If  the  charter  had 
assumed  to  give  to  the  Genesee  Company  power  to  effect 
insurances  in  Canada,  on  the  very  special  terms  which  must 
form  the  conditions  of  all  their  insurances,  such  a  provision 
would  have  been  altogether  nugatory  ,;  and  surely  the  cor- 
poration cannot  of  their  own  accord,  and  without  authority, 
do  that  which  the  legislature  granting  their  charter  could 
not  enable  them  to  do. 

The  whole  frame  of  the  charter  shews  the  company  to  be 
necessarily  of  a  domestic  and  local  character.  The  Gene- 
see Mutual  Insurance  Company  is,  as  its  name  imports,  a 
■corporation  by  means  of  whose  charter  the  people  of  Genesee 
may  mutually  insure  each  other ;  and  the  very  object  an- 
nounced is  the  insurance  of  their  respective  dwelling-houses 
against  fire  ;  that  is,  the  houses  of  members  of  the  company, 
which  company  is  expressly  required  to  carry  on  its  busi- 
ness in  the  county  of  Genesee ;  not  merely,  that  that  is  to 
be  the  seat  of  the  corporation,  but  that  its  business  shall  be 
conducted  there,  and  it  is  here  suing  upon  a  contract  which 
the  defendant  asserts,  and  which  the  plaintiffs  do  not  deny, 
was  made  in  Canada. 

Then  the  provisions  are  not  such  as  can  be  applied  to 
insurances  effected  out  of  the  State  of  New  York,  and  more 
especially  to  insurances  effected  in  a  country  wholly  foreign 
to  the  United  States.  The  people  of  Canada  who  insure 
in  that  country  and  their  heirs,  cannot,  as  the  act  provides, 
become  properly  members  of  such  a  company.  They 
could  not  stand  on  the  same  footing  as  other  members  of 
the  company  with  respect  to  property  in  that  state,  nor 
could  this  foreign  corporation  have  a  lien  upon  real  estate 
in  Canada.    In  what  position  would  the  stockholders  be  in 
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the  event  of  a  war  between  the  two  countries  ?  The  same 
decision  too,  which  would  allow  of  an  insurance  being 
effected  on  a  single  house  in  Canada,  must  hold  it  to  be 
legal  to  carry  on  the  same  business  to  a  much  greater 
extent ;  in  fact,  to  such  an  extent  as  might  in  its  conse- 
quences involve  the  American  members  of  the  company  in 
ruin. 

Then  the  details  of  the  charter  all  shew  that  it  is  to  be 
applied  only  to  the  transaction  of  business  in  a  certain  lo- 
cality ;  for  there  are  papers  to  be  filed  with  the  clerk  of 
the  county  where  the  property  is  situate.  It  was  not  to 
be  taken  for  granted  that  all  foreign  countries  were  divided 
into  counties,  and  had  officers  called  county  clerks.  Canada 
had  in  fact  no  such  officers  when  this  charter  was  made. 
It  was  the  county  of  Genesee  that  was  alone  in  view.  And 
there  are  a  number  of  provisions  respecting  notices  and 
their  publication,  that  would  be  most  inconvenient  and 
unsafe,  if  applied  to  the  case  of  insurance  on  a  property  in 
a  county  remote  from  the  State  of  New  York,  and  not  sub- 
ject to  its  laws.  It  need  not  be  said  that  if  in  point  of  law 
this  company  can  take  insurances  on  houses  in  Canada, 
they  could  equally  insure  houses  in  France  or  the  East 
Indies.  But  it  is  obvious  that  a  foreign  legislature  can 
make  no  law  creating  a  lien  on  legal  estate  in  Canada ;  and 
the  foreign  charter  therefore  which  is  based  on  a  system  of 
which  such  a  lien  is  to  form  an  indispensable  and  insepa- 
rable part,  is  incapable  of  being  acted  upon  here. 

It  will  be  observed  that  a  decision  against  the  plaintiffs 
in  this  action  does  not  necessarily  establish  that  a  foreign 
corporation,  by  which  we  mean  a  corporation  created  in 
any  country  whose  laws  do  not  bind  us,  can  under  its 
foreign  charter  assume  to  act  as  a  corporate  body  here,  in 
making  contracts  and  transacting  business  even  of  such  a 
description  as  the  charter  contemplates  ;  though  at  present, 
I  must  say,  I  know  of  no  authority  of  English  courts,  or  of 
our  own,  under  which  we  could  hold  that  it  may. 

Bat,  whatever  might  be  our  opinion  on  the  question  in 
these  general  terms,  we  should  still  hold  that  such  a  cor- 
poration as  this  foreign  mutual  insurance  company  is 
3  r  VOL.  VIII. 
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plainly  incapable,  from  the  very  nature  and  objects  of  its 
charter,  of  carrying  on  its  business  here. 

And  again,  it  is  to  observed,  that  there  may  be  much 
business  done  in  this  and  other  countries  by  insurance 
companies  which  have  their  homes  elsewhere  ;  and  in  de- 
termining whether  such  business  may  be  legal  or  illegal, 
we  should  have  , always  to  consider  the  distinction  between 
corporations  and  mere  joint-stock  associations  not  incor- 
porated, and  not  assuming  to  act  in  a  corporate  capacity. 
And  further:  there  is  no  strong  inference  to  be  drawn  from 
the  fact  of  much  having  been  done  here  and  in  other  coun- 
tries, and  for  a  long  time,  which  would  seem  inconsistent 
with  the  law  being  on  such  a  footing  as  I  assume  it  to  be. 

It  is  the  business  of  courts  only  to  dispose  of  such  ques- 
tions as  are  brought  before  them;  and  in  all  countries 
much  that  is  irregular  may  pass  without  being  objected  to. 
As  regards  insurance  companies  particularly,  it  is  not  sur- 
prising that  such  a  question  as  has  been  raised  here  should 
in  general  be  waived.  It  would  be  a  suicidal  act  in  any 
foreign  company  which  has  ventured  to  embark  in  such 
business,  to  take  the  objection  that  their  contracts  are  in- 
valid; and,  according  to  the  general  course  of  insurance, 
the  assured  pays  his  premium  before  he  gets  his  policy, 
and  he  therefore  has  no  motive  for  calling  the  validity  of 
the  transaction  in  question. 

This  description  of  insurance  by  mutual  insurance  com- 
panies does,  indeed,  give  occasion  for  contracts  of  a  pros- 
pective kind,  which  parties  insured  may  have  an  interest 
in  endeavoring  to  evade  ;  and  this  case  shews  that,  whether 
justifiably  or  not,  they  may  be  disposed  to  do  so.  It  is 
better,  therefore,,  that  the  ground  on  which  such  contracts 
stand  should  be  at  once  settled  and  known.  In  our  opinion, 
a  foreign  mutual  insurance  company  founded  on  such  prin- 
ciples as  the  Genesee  Company  is,  cannot  carry  on  business 
in  this  province  under  their  foreign  charter. 

If  the  Legislature  should  think  that  either  justice  or 
policy  points  to  a  different  course,  they  can  apply  a  remedy. 
We  have  no  discretion  to  say  that  the  law  is  different  from 
what  we  consider  it  to  be. 
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For  the  reasons  I  have  stated,  the  defendant  is,  in  my 
»      opinion,  entitled  to  judgment,  independepently  of  any  of 
the  objections  raised  to  the  declaration  in  point  of  form  ; 
one  of  which  at  least,  I  consider,  woald  have  been  found 
fatal. 

Burns,  J. — This  case  by  no  means,  according  to  my 
view  of  it,  depends  upon  the  abstract  question  of  whether  a 
foreign  corporation  can  sue  in  our  courts,  nor  whether  the 
object  of  the  suit  is  merely  to  reduce  the  assets  of  the 
institution  to  possession.  If  it  did,  then,  I  should  be  of 
opinion,  our  courts  of  law  would  lend  their  assistance  for 
that  purpose.  Another,  and  more  important  question,  I 
think,  involved,  is  that  of  the  right  of  the  assured  against 
the  plaintiffs  ;  or,  in  other  words,  whether  the  defendant's 
promise  is  not  altogether  void  for  want  of  mutuality  in  the 
contract. 

This  is  not  the  case  of  a  banking  institution  suing  to 
recover  a  debt  due  to  it,  or  that  of  a  corporation  suing  on 
an  ordinary  contract,  which  has  been  broken,  and  for  the 
breach  of  which  compensation  is  sought  upon  the  agree- 
ment ;  but  it  is  upon  a  contract  of  a  positive  nature,  where 
the  one  party  is  entitled  to  privileges  and  liens  upon  pro- 
perty, as  the  consideration  for  entering  into  certain  engage- 
ments and  obligations ;  and  therefore  the  case  calls  for  an 
investigation,  whether  both  parlies  stand  upon  an  equal 
footing.  This  point  is  taken  in  the  argument  ;  and  the 
case,  as  disclosed  by  the  declaration  and  the  plea,  fairly 
raise  it.  The  plaintiffs  are  a  company,  chartered  by  the 
government  of  the  State  of  New  York ;  and  the  defendant 
lives  in  Canada,  and  the  property  he  insured  with  the 
plaintiffs  is  also  situated  in  Canada,  and  he  made  the 
promise  in  Canada. 

This  is  a  contract  with  a  company  established  upon  the 
principle  of  mutual  insurance,  which  is  wholly  different 
from  the  case  where  the  assured  pays  a  premium  for  the 
assuring  of  the  risk.  The  great  object  to  be  obtained  in 
mutual  insurances  was,  that  persons  owning  property  of 
equal  or  nearly  equal  risks  should  band  themselves  together 
to  assure  each  other,  not  requiring  any  payments  to  be  made 
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unless  losses  occurred.  In  ordinary  cases  of  insurance, 
effected  upon  other  principles,  the  contract  is  with  the 
person  ;  and  therefore  the  assured  either  paid  or  agreed  to 
pay  the  equivalent  for  the  risk,  and  therefore  the  contract 
was  mutual  at  its  inception.  In  the  case  of  insurance  upon 
the  mutual  principle,  as  no  equivalent  is  received  for  the 
risk  at  its  inception,  it  was  necessary  something  must  be 
substituted  for  money,  as  a  security  that  the  amount  of  a 
loss  could  be  made  from  ;  and  accordingly  the  property 
itself  is  declared  liable  for  the  amount  which  might  be 
assessed  to  pay  any  loss  w^hich  might  happen. 

The  plaintiffs  here  have  not  declared  upon  any  note  or 
security  other  than  the  defendant's  promise  to  pay  to  the  said 
company  the  sum  of  155/.,  in  such  portions  and  at  such 
time  or  times  as  the  directors  of  the  said  company  should, 
agreeably  to  the  said  act  of  incorporation,  require  ;  and  in 
consideration  thereof,  and  confiding  in  the  promise  of  the 
defendant,  the  company,  on  the  21st  of  July,  1S49,  granted 
their  j)olicy  of  insurance,  subject  to  the  terms  and  condi- 
tions agreed  upon  as  aforesaid  (so  stated)  between  the 
company  and  the  defendant ;  which  said  agreement,  terms 
and  conditions  were  as  follows — and  recites  them. 

The  company's  charter,  as  set  forth  in  the  declaration, 
shews  that  when  any  person  insures  in  the  company,  the 
buildings  insured,  together  with  the  right,  title  and  interest  of 
the  assured  to  the  lands  on  w^hich  they  stand,  shall  be  and  are 
declared  to  be  pledged  to  the  said  company,  and  the  said 
company  should  have  a  lien  thereon,  in  the  nature  of  a 
mortgage,  to  the  amount  of  the  deposit  note — the  lien  to 
take  effect  whenever  the  company  should  file  and  have 
entered  in  the  book  of  mortgages  kept  by  the  clerk  of  the 
county  where  the  property  is  situated  a  memorandum  of 
the  name  of  the  individual  insured,  a  description  of  the 
property,  the  amount  of  the  deposit  note,  and  the  time  for 
which  the  said  policy  shall  continue.  The  terms  contained 
in  the  policy,  as  the  agreement  upon  which  the  insurance 
was  made,  all  point  to  effect  what  the  Legislature  of  the 
St^te  of  New  York  declared  in  the  charter.  They  are 
numerous,  and  I  need  not  refer  to  them. 
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I  assume,  from  the  language  of  the  charter,  that  declaring 
the  lands  and  real  estate  to  be  subject  to  the  amount  which 
the  insurer  promised  to  pay,  was,  w^henever  an  insurance 
was  effected  according  to  the  provisions  of  the  charter,  the 
consideration  for  the  company,  or  all  the  other  members  of 
the  association,  agreeing  to  pay  a  portion  of  any  loss  w^hich 
might  happen  to  the  newly  admitted  member.  It  was  the 
binding  each  other's  property  for  the  amount  agreed  upon 
which  rendered  it  mutual,  and  placed  them  all  upon  equal 
footing.  If  a  loss  had  happened  to  this  defendant,  I  am  of 
opinion  that  the  company  could  successfully  have  resisted 
his  claim ;  and  I  think  the  other  members,  putting  aside 
the  directors  and  those  who  authorised  the  dealing  with 
the  defendant  for  the  moment,  would  have  justice  on  their 
side.  I  am  now,  it  must  be  understood,  dealing  with  the 
case  upon  the  facts  as  disclosed  by  the  declaration  and 
the  plea,  and  in  respect  of  the  particular  property  insured, 
and  not  with  the  position  the  parties  might  be  placed  in 
under  other  provisions  of  the  charter.  It  might  with  truth 
and  justice  be  argued  against  any  claim  which  the  defen- 
dant might  make,  that  the  directors  of  the .  company  had 
exceeded  their  authority,  and  had  no  right  to  bind  the  other 
members  to  pay  losses  in  a  foreign  country,  which  would 
be,  as  respected  them,  not  having  a  corresponding  security 
for  the  due  payment  of  assessments  with  themselves  ;  and 
these  reasons,  amongst  others,  might  be  urged ;  First,  the 
provisions  of  the  act  respecting  the  filing  and  entering  a 
memorandum  in  the  county  clerk's  office,  shews  the  legis- 
lature never  contemplated  having  members  of  the  associa- 
tion with  the  property  beyond  the  jurisdiction  of  the  state. 
Secondly,  the  lex  rei  sitce^  with  respect  to  real  estate,  must 
govern ;  and  though  the  law  of  the  State  of  New  York 
bound  the  property  of  the  insured  there,  so  that  they  were 
upon  an  equal  footing,  yet  that  law  could  not  bind  the 
property  of  the  insured  in  this  country.  The  party  himself 
might  in  this  country  make  a  mortgage,  if  he  had  chosen 
to  do  so,  which  would  bind  his  property  to  the  foreign  cor- 
poration ;  but  the  property  could  not  be  bound  by  the 
operation  of  an  act  of  the  Legislature  of  the  State  of  New 
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York  ;  nor  do  I  see  that  the  act  of  the  defendant  in  becoming 
a  member  of  that  association  was  an  act  by  him  done  so 
as  to  constitute  it  a  mortgage  which  could  have  any  effect 
here.  Without  the  security  contemplated  by  the  charter 
from  an  in-coming  member,  the  mutuality  of  insurance 
among  themselves  is  destroyed.  The  directors  never  could 
place  tbe  inhabitants  of  their  own  state  upon  an  "equal 
footing  with  foreigners,  and  I  think  it  clear  the  legislature 
never  so  intended. 

If  the  defendant  cannot  have  what  he  stipulated  for  in 
making  the  promise,  it  becomes  nudum  pactum^  and  the 
action  is  not  sustainable  by  the  plaintiffs. 

Draper,  J.,  concurred. 

Per  Cur. — Judgment  for  plaintiff  on  demurrer. 


HiGsoN  V.  Ward. 

Notice  of  .Action  under  24  Geo.  II.,  ch.  44. —  Variance. 

In  the  notice  of  action  to  a  justice  of  the  peace  under  24  Geo.  IT.,  44,  the  date  of 
the  warrant  as  stated  in  the  notice  varied  from  the  date  as  proved.  Held  that 
such  a  variance  was  not  iatal. 

In  the  notice  the  warrant  was  stated  to  have  been  directed  to  William  Thomp- 
son, whereas  it  was  really  directed  to  William  H.Thompson.  Held  not  a, 
fatal  variance. 

The  warrant  directed  Thompson  to  levy  the  sum  of  IZ.  lis.  6c?.,  together  uith 
the  charges  of  distress  and  sale.  The  notice  described  the  warrant  as  one  di- 
recting Thompson  to  levy  a  certain  large  sum  of  money,  to  wit,  the  sum  of  41. 
Held  no  variance. 

Trespass. 

1st  count  for  taking  the  plaintiff's  horse  on  the  25th  of 
February  1850. 

2nd  count  charging  the  same  trespass  in  a  different  form, 
alleging  that  the  defendant  made  his  warrant  to  one 
Thompson  to  levy  a  certain  sum  out  of  the  plaintiff 's  goods 
and  chattels,  and  that  Thompson  under  this  warrant  took 
the  plaintiff's  horse  and  converted  him  to  his  own  use. 

The  defendant  in  person  pleaded  the  general  issue  by 
statute. 

The  notice  of  action  served  on  the  'defendant  was,  that 
the  plaintiff  would  at  or  soon  after  the  expiration  of  one 
calendar  month,  cause  a  writ  of  summons  to  be  sued  out, 
&c.,  for  that  the  defendant  on  the  1st  day  of  March  1860,  at 
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the  township  of  Burford,  &c.,  did  make  and  issue  a  certain 
warrant  or  instrument  in  writing  under  his  hand  and  seal, 
whereby  he  authorized,  empowered,  and  directed  one  Wil- 
liam Thompson  to  levy  and  make  of  the  goods  and  chattels 
of  him,  the  said  plaintiff,  a  certain  large  sum  of  money ^  to 
wit  J  the  sum  o/4/.,  whereby  and  in  pursuance  of  such  war- 
rant or  instrument  in  writing,  authority  and  direction  as 
aforesaid,  the  said  William  Thompson  did — to  wit,  on  the 
day  and  year  aforesaid,  with  force  and  arms  seize  and  take 
a  certain  horse,  the  property  of  this  plaintiff,  of  great  value — 
to  wit,  of  the  value  of  30/. — and  converted  the  same  to  his 
own  use,  and  other  wrongs  to  the  plaintiff  then  did,  against 
the  peace,  &c.,  and  to  the  plaintiff's  damage  of  lOOZ. 
(Dated  24th  July  1850.) 

Thompson  was  called  as  a  witness,  and  swore  that  on 
28th  February  1850,  he  received  from  the  defendant  the 
warrant  produced,  and  on  the  1st  March  seized  a  horse  of 
the  plaintiff's  under  it,  which  he  afterwards  sold  for  201. 

The  defendant's  counsel  moved  for  a  nonsuit.  1st.  Be- 
cause the  warrant  was  dated  on  the  28th  of  February  1850, 
and  the  notice  of  action  stated  that  the  defendant  on  the  1st 
of  March  1850,  made  and  issued  his  warrant 

2nd.  The  warrant  was  by  the  defendant  as  a  justice  of  the 
peace,  and  directed  Thompson  to  levy  IZ.  lis.,  together 
with  the  charges  of  distress  and  sale,  whereas  the  notice 
described  the  warrant  as  one  directing  Thompson  to  levy  4/. 

3rd.  That  the  notice  described  the  warrant  as  being  di- 
rected to  one  William  Thompson,  whereas  the  warrant  was 
in  fact  directed  to  William  H.  Thompson. 

Leave  was  reserved  to  move  in  banc,  for  a  nonsuit  on 
these  grounds. 

The  warrant  issued,  on  an  information  of  William  H. 
Thompson,  collector  of  school  rates,  in  school  section  No. 
10,  in  the  township  of  Burford,  made  on  oath  before  the 
defendant  Ward,  as  a  justice  of  the  peace.  It  charged  that 
the  plaintiff  was  duly  rated  in  the  list  for  the  said  school 
section,  for  the  quarter  commencing  5th  September,  at  the 
sum  of  IZ.  lis.  6d.  ;  that  he  had  not  paid  the  same  though 
it  had  been  demanded  on  the  —  day  of  January  last  past, 
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and  that  it  was  still  in  arrear.  This  infornaation  was  dated 
on  the  28th  February  1850.  The  warrant  issued  upon  it 
was  dated  on  the  same  day,  and  after  reciting  the  infornna- 
tion,  and  that  the  rate  had  not  been  paid  after  the  space  of 
fourteen  days  and  upwards  after  demand  made  by  the  col- 
lector, and  was  then  in  arrear,  directed  the  sum  of  VL  lis. 
6c?.  to  be  levied  by  sale  of  the  plaintiff's  goods,  if  within 
eight  days  after  distress  the  money  should  not  be  paid,  to- 
gether with  the  reasonable  charges  of  such  distress  and  sale^ 
and  directed  Thompson  to  retain  the  sum  of  U.  lis.  6c/.  in 
satisfaction  of  the  rate^  together  with  the  reasonable  charges 
of  such  distress  and  sale,  rendering  the  overplus  on  demand 
unto  the  said  George  Higson. 

D.  B.  Read  moved  for  a  nonsuit  on  the  leave  reserved, 
or  for  a  new  trial  on  the  law  and  evidence  and  for  mis- 
direction. He  cited  7  T.  R.  511,  631  ;  6  C.  B.  584 ;  8  Q. 
B.  R.  1020. 

Wilson,  Q.  C:,  shewed  cause.  He  cited  2  U.  C.  R.,  Mad- 
den v.  SpreuU;  13  M.  &  W.  361;  24  L.  Jl.  N.  S.  Exch. ; 
Jones  V.  Nichols. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  there  is  nothing  in  the  objection  as  to  the  day 
of  making  the  warrant  being  incorrectly  stated  in  the  notice 
of  action.  The  notice  was  that  this  defendant  on  the  1st 
March  1850,  made  and  issaed  his  warrant;  the  proof  was 
that  he  made  and  issued  the  warrant  on  the  28th  February  ; 
the  warrant  is  not  described  by  its  date  ;  the  variance  there- 
fore is  not  in  matter  of  description,  and  the  question  is 
whether  the  plaintiff  is  held  to  a  particular  day  in  his  no- 
tice as  it  respects  the  time  of  the  act  charged  to  be  done  by 
the  magistrate,  when  he  certainly  would  not  be  held  the  to 
day  stated  in  the  declaration,  but  might  vary  from  it  in  his 
proofs.  No  case  that  we  are  aware  of  has  gone  that  length. 
Aked  V.  Stocks  (4  Bing.  509),  certainly  does  not ;  and  in 
Martins  v.  Upcher  (3  Q.  B.  Rep.  668),  Lord  Denman  seems 
to  admit  that,  though  a  time  must  be  stated  in  the  notice, 
it  may  be  varied  from  in  proof,  which  it  must  be  confessed 
makes  this  requisite  in  the  notice  not  very  material ;  though 
from  the  language  of  the  stat.  24  Geo.  II.  the  court  have 
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considered  that  they  could  not  hold  a  notice  to  be  sufficient 
which  stated  no  time  when  the  wrong  was  committed. 

The  variance  in  the  name  of  the  person  to  whom  the 
warrant  was  directed — viz.,  the  notice  stating  it  to  have  been 
directed  to  William  Thompson,  and  the  warrant  being  in 
fact  directed  to  William  H.  Thompson— we  do  not  consider 
fatal.  All  that  can  be  said  is  that  the  initial  of  a  second 
christian  name  is  omitted;  it  is  correct  in  the  christian 
name  so  far  as  it  is  given,  and  we  ought  not  to  embarrass 
the  plaintiff's  proceedings  by  holding  him  to  so  extreme  a 
strictness  in  his  notice. 

The  other  variance  seems  at  first  more  important.  The 
notice  states  the  injury  to  have  been  the  making  t  warrant 
to  Thompson  to  levy  of  the  plaintiff's  goods  a  certain  large 
sum  of  money — to  wit,  41.  It  was  proved  that  what  the 
defendant  in  fact  did  was  to  direct  his  warrant  to  Thomp- 
son to  levy  U.  16s.  Qd.  by  sale  of  the  plaintiff's  goods,  to- 
gether with  the  reasonable  charges  of  distress  and  sale. 

If  the  warrant  had  directed  the  specific  sum  of  1/.  lis. 
6d.  to  be  levied,  and  nothing  more,  then  I  should  have 
thought  the  variance  fatal,  although  the  41.  mentioned  in 
the  notice  is  laid  with  a  videlicet,  because  this  would  ap- 
pear then  to  be  one  of  those  cases  in  which  the  use  of  a 
videlicet  does  not  render  the  necessity  of  proof  less  strict, 
and  the  case  I  have  referred  to  of  Aked  v.  Stocks  would 
seem  then  in  principle  to  have  applied ;  but  the  warrant 
did  not  direct  II.  lis.  6iZ.,  or  any  certain  sum  to  be  levied 
and  that  only,  but  that  sum  together  with  charges,  which 
latter  were  unascertained  and  uncertain ;  therefore  there 
was  no  variance  in  the  warrant  when  produced,  for  it  di- 
rects money  to  be  levied,  which  the  plaintiff  could  not  state 
k)  be  any  certain  sum,  and  he  was  at  liberty  to  call  it  a 
certain  large  sum  of  money  and  to  state  it  under  a  videlicet 
as  he  did.    We  think  the  notice  sufficient. 

As  to  the  main  point  which  gave  rise  to  this  action  :  It 
does  seem  that  the  justice,  unfortunately,  cannot  legally  sus- 
tain a  defence  under  the  information,  for  the  reason  stated, 
that  the  authority  to  issue  a  warrant  in  regard  to  the  rate  in 
question  was  at  an  end  ;  his  error  was  very  excusable ;  it 
3  s  VOL.  vin. 
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was  an  oversight  in  the  act  itself,  which  he  did  not  happen 
to  notice.  The  rate  was  for  the  school  quarter  ending  31st 
December  1849.  The  new  School  Act,  12  Vict.,  ch.  83, 
did  not  come  into  full  force  till  1st  January  1850  :  this  rate 
was  not  one  therefore  to  which  the  power  given  by  that  act 
in  the  30th  sec,  part  6,  could  apply.  On  the  1st  January 
1850,  however,  the  power  which  before  existed  under  the 
former  act,  9  Vict.,  ch.  20,  sec.  27,  ceased,  because  that  act 
was  repealed  from  the  1st  January  1850,  and  the  authority 
for  enforcing  the  rate  that  had  been  made  under  the  old  law 
was  at  an  end. 

We  would  support  the  proceeding  under  the  defendant's 
warrant^if  we  could,  for  it  is  a  hard  case  upon  him,  the 
error  being  one  into  which  he  might  easily  fall ;  but  we 
cannot  determine  the  warrant  to  be  legal — the  verdict 
therefore  must  stand. 

Per  Cur, — Rule  discharged. 


Vaughan  v.  Roderick  Ross  and  George  Ross. 

Note — Notice  of  non-payment — Insufficier^cy  of  affidavit — Extracts  of  letter  not 

noticed. 

G.  Ross  endorsed  a  note  in  blank.  His  agent  being  asked  by  plaintiif 's  agent, 
where  he,  G.  R.,  resided,  gave  an  erroneous  direction,  which  plaintiff's  agent 
wrote  in  pencil  under  the  endorser's  name.  Notice  of  non-payment  was  sent 
to  endorser  at  such  supposed  place  of  residence,  and  held  that  such  notice  was 
sufficient. 

Extracts  of  a  letter,  embodied  in  an  affidavit,  cannot  be  noticed ;  either  the 
whole  letter  or  a  copy  should  be  before  the  court,  or  at  least  it  should  be 
sworn  that  the  letter  contains  nothing  more  relating  to  the  action. 

In  moving  for  a  new  trial  an  affidavit  by  one  of  two  defendants  that  he  never  was 
served  with  process  or  other  paper  in  the  cause,  nor  did  any  such  writ  or 
paper  ever  come  to  his  knowledg-e — that  he  never  directly  or  indirectly  re- 
tained, employed  or  authorized  the  attorney  who  appeared  for  both  defendants 
to  do  so — is  not  sufficient.  He  should  also  have  denied  knowledge  that  such  a 
suit  was  going  on. 

Assumpsit  on  promissory  note,  made  the  25th  of  Novem- 
ber 1849,  by  Roderick  Ross,  payable  to  George  Ross  or 
order,  and  endorsed  to  the  plaintiff  for  21Z.  Ss, 

Pleas  by  Roderick  Ross,  that  the  note  was  made  on  a 
Sunday  and  was  void. 

By  George  Ross,  that  note  was  endorsed  on  a  Sunday 
and  was  void,  and  denying  notice  of  non-payment. 

The  pleas  which  set  up  as  a  defence  that  the  note  was 
made  and  endorsed  on  a  Sunday  were  demurred  to. 
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At  the  trial  it  was  proved  that  the  note  when  due  was 
lying  at  the  agency  of  the  Montreal  Bank  in  Kingston,  and 
not  being  paid,  a  clerk  of  the  Bank  sent  notice  to  the  en- 
dorser, George  Ross,  addressed  to  him  at  Pembroke,  in  the 
county  of  Renfrew,  in  the  district  of  Dalhousie,  and  that  he 
so  addressed  it  because  "  Pembroke"  was  marked  on  the 
back  of  the  note. 

Then  another  witness,  James  A.  Henderson,  Esq.,  was 
called,  who  proved  that  the  defendant,  Roderick  Ross, 
being  in  custody  on  the  limits  at  the  suit  of  the  plaintiff, 
offered  to  the  witness,  as  agent  of  the  plaintiff,  to  give  him 
notes  endorsed  by  his  brother,  the  other  defendant.  The 
witness  consented,  and  one  Mcintosh,  a  friend  of  Roderick 
Ross,  brought  this  note  in  consequence  to  the  witness,  who 
asked  him  where  George  Ross  lived,  and  being  told  by  him 
in  "  Pembroke,"  the  witness  wrote  that  direction  in  pencil 
on  the  back  of  the  note,  George  Ross  was  and  is  a  post- 
master in  Renfrew. 

It  was  objected  at  the  trial  that  the  notice  was  not  di- 
rected to  George  Ross  at  the  proper  place,  ^hich  it  seems 
to  have  been  understood  at  the  trial  was  at  Renfrew,  a  vil- 
lage 50  miles  distant  from  Pembroke. 

The  learned  judge  (Sullivan)  held  that  the  note  was  not 
delivered  till  Mcintosh,  the  agent  of  the  maker,  brought  it 
to  Henderson,  and  that  the  endorsement  was  not  perfected 
till  then ;  that  the  agent  of  the  maker  was,  therefore,  also 
in  this  transaction  the  agent  of  the  endorser,  and  he  gave 
"  Pembroke"  as  the  place  at  which  the  endorser  was  to  be 
notified.  He  considered  also  that  there  being  no  evidence 
that  Pembroke  was  not  the  nearest  post-office  to  Renfrew, 
it  should  be  assumed  from  the  conduct  of  the  agent  who 
brought  the  note,  that  it  was  the  nearest. 

The  jury  gave  their  verdict  for  the  plaintiff,  211.  15s.  6d. 
The  defendant  George  Ross,  by  Gildersleeve^  moved  for 
a  new  trial  on  the  ground  of  misdirection  and  of  reception 
of  improper  evidence  ;  he  cited  4  B.  &  C.  325 ;  2  P.  &  D. 
288;  3  C.  &  P.  179.  Henderson  shewed  cause;  he  cited 
7  M.  &  W.  102 ;  1  Dowl.  N.  S.  220 ;  7  Bing.  563. 
Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
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I  see  no  pretence  for  complaining  that  there  was  any 
illegal  evidence  received.  The  witness,  Henderson,  proved 
as  a  fact  that  he  took  down  from  the  mouth  of  Mcintosh, 
who  brought  the  note  intended  for  discount,  the  place  of 
residence  of  the  indorser,  George  Ross,  and  wrote  it  on  the 
back  of  the  note,  in  order,  no  doubt,  that  when  it  should 
come  to  maturity  the  I^ank  might  know  how  to  direct  their 
notice,  in  case  of  non-payment.  Henderson  was  competent 
to  prove  that  fact,  and  the  only  question  that  arises  is, 
whether  the  Bank  can  be  held  to  have  used  diligence — in 
other  words,  whether  they  were  safe  in  adopting  the  place 
so  stated  as  the  proper  place  to  send  the  notice  to  ?  If  so, 
then  it  is  not  material  whether  the  notice  so  directed  did 
actually  reach  the  endorser  in  time  or  not,  nor  whether  the 
place  which  they  assumed  in  good  faith  upon  such  autho- 
rity to  be  the  residence  of  the  indorser  was  in  truth  his 
place  of  residence. 

It  is  admitted  that  George  Ross  resided  at  a  village  called 
RenfrevvT,  about  40  or  50  miles  from  Pembroke  ;  that  he  was 
postmaster  at  l^enheWj  and  that  there  was  and  is  a  post- 
office  also  at  Pembroke. 

But  admitting  that  Pembroke  was  not  the  proper  address, 
we  are  still  to  consider  whether  the  Bank  was  not  safe  in 
addressing  their  notice  according  to  the  information  brought 
to  them  by  the  person  who  took  the  note  to  them  for  dis- 
count, for  the  benefit  of  Roderick  Ross,  the  brother  of  the 
indorser  George  Ross.  I  find  nothing  expressly  to  the 
point  in  English  authorities.  Mr.  Story,  in  his  treatise  on 
promissory  notes,  sees.  344,  347,  refers  to  several  American 
decisions,  which  would  seem  fully  to  apply  and  to  sustain 
the  view  taken  by  the  learned  judge  who  tried  this  case  in 
upholding  the  sufficiency  of  the  notice. 

It  appears  to  me  a  very  reasonable  view  to  take  of  such 
a  case.  The  person  who  took  the  note  indorsed  by  George 
Ross  in  blank  to  the  creditor  of  Roderick  Ross,  his  brother, 
to  leave  it  with  him  in  order  to  its  being  discounted  for  the 
benefit  of  Roderick,  to  pay  his  debts,  would  naturally  be 
asked  who  the  indorser  was,  and  where  he  lived,  for  it  was 
on  his  credit  chiefly  that  the  note  would  be  accepted  under 
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the  circumstances.  We  have  no  ground  for  imputing  to 
the  agent  or  messenger  any  intention  to  mislead  ;  the  in- 
dorser  had  not  taken  the  precaution  of  adding  to  his  signa- 
ture any  place  as  his  residence  or  place  of  business,  where 
he  might  be  notified ;  and  it  seems  to  me  to  be  consistent 
with  good  sense  to  hold,  that  in  sach  a  case  the  Bank  which 
discounted  the  note  did  enough,  when  they  promptly  sent 
notice  of  non-payment  to  the  indorser,  addressed  to  him  at 
that  place  which  they  found  marked  on  the  note  as  his  resi- 
dence, and  when  the  information  which  the}^  thus  received 
and  acted  upon  was  derived,  as  it  turns  out  to  have  been 
in  this  case,  from  the  person  who  brought  the  note  from  the 
maker.  It  seems  to  resolve  itself  into  this  question,  whe- 
ther Henderson's  asking  Mcintosh,  who  brought  the  note 
where  the  indorser  lived,  was  a  reasonable  inquiry,  so  that 
it  would  have  been  safe  for  him,  if  he  had  retained  the 
note,  to  rely  upon  the  information  received  in  answer  to  it. 
In  the  absence  of  any  authority  to  the  contrary  I  am  content 
so  to  consider  it.  H 

Then  Roderick  Ross  has  moved  for  a  new  trial  on  an 
affidavit  setting  forth  that  he  never  was  served  with  process 
or  other  paper  in  this  case,  nor  did  any  such  writ  or  paper 
ever  come  to  his  knowledge that  he  never  directly  or  in- 
directly retained,  employed  or  authorized  Mr.  Billings 
(who  pleaded  as  his  attorney),  or  any  other  attorney,  to  file 
any  appearance  for  him ;  that  it  was  onl3||n  18th  Novem- 
ber that  he  learned  Billings  had  appeared  for  him,  and  that 
a  verdict  had  been  obtained  against  him  at  Kingston  at  the 
assizes  (in  October).  He  does  not  make  any  allegation  of 
having  merits,  or  any  defence  to  offer. 

The  plea  on  the  record  put  in  by  Mr.  Billings,  the  attor- 
ney for  him,  was,  that  the  note  sued  on  was  made  by  him 
on  Sunday  and  is  void.  It  being  suggested  last  term  that 
he  should  have  shewn  the  attorney  who  entered  appearance 
for  him  to  be  insolvent,  so  that  he  could  have  no  indemnity 
from  him,  he  asked  leave  to  file  an  affidavit  to  that  effect, 
which  was  granted,  and  on  the  11th  December  he  filed  one 
made  by  himself,  that  he  has  been  informed  and  believes 
that  Billings  is  in  embarrassed  circumstances,  and  that  he 
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could  not  recover  anything  from  him  in  the  event  of  his 
(the  defendant's)  being  compelled  to  pay  the  verdict.  At 
the  trial  no  defence  was  set  up  except  on  account  of  the 
indorser  George  Ross.  In  answer,  affidavits  are  filed,  but 
none  from  Mr.  Billings,  accounting  for  his  having  appearec^ 
for  both  defendants.  It  is  shewn  that  he  did  enter  appear- 
ance for  both  defendants  on  24lh  July  lS50,^^and  filed  pleas 
on  23rd  September  following. 

The  plaintiff's  attorney  swears  that  having  had  a  copy  of 
the  demurrer  served  on  George  Ross,  he  was  about  to  send 
a  copy  for  service  on  Roderick  Ross  also,  but  hearing  that 
appearance  had  just  been  entered  by  an  attorney  for  both 
defendants,  he  thought  it  would  be  an  unnecessary  expense 
to  the  defendant,  and  did  not  send  it. 

An  affidavit  is  also  put  in  made  by  Mr.  Smith,  partner  of 
the  plaintiff's  attorney,  stating  that  after  the  trial  he  wrote 
to  the  defendant  Roderick  Ross,  informing  him  of  this  ver- 
dict being  rendered  against  him,  and  received  an  answer 
in  which  he  Ifcys,  "  I  saw  you  were  determined  not  to  give 
me  any  chance,  but  to  put  me  to  all  the  costs  you  could, 
and  therefore  felt  perfectly  justified  in  trying  to  defeat  you, 
as  any  other  person  weald."  This  affidavit  states  also  that 
in  the  same  letter  Roderick  Ross  made  particular  proposi- 
tions for  settling  the  note  no^  sued  on,  which  are  set  forth ; 
but  the  letter  itself  is  not  produced  nor  a  copy  of  it,  nor  its 
non-production  **€ccounted  for.  He  swears  that  this  note 
was  one  of  three  notes  into  which  the  debt  was  divided, 
for  which  the  plaintiff  had  execution  against  Roderick  Ross, 
and  had  him  on  the  limits,  and  that  as  a  matter  of  indul- 
gence the  plaintift*  agreed  to  give  him  his  liberty  on  his  fur- 
nishing these  notes  ;  the  first  of  which  has  been  paid,  and 
this  is  the  second. 

Why  Mr.  Smith  should  not  have  annexed  Mr.  Ross'  letter 
or  a  copy  of  it  is  not  explained ;  probably  because  it  con- 
tains matter  not  intended  to  be  made  public ;  bnt  of  course 
we  cannot  notice  the  extracts  sent,  because  the  whole  letter 
or  a  copy  should  be  before  us,  or  at  least  it  should  be  sworn 
that  the  letter  does  not  contain  anything  more  relating  to 
this  action  or  the  notes,  than  has  been  stated  in  the  affidavit. 
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We  are  of  opinion,  however,  that  although  the  production 
of  such  a  letter  would  have  put  an  end  to  all  ground  for 
interfering,  we  may  nevertheless  on  other  grounds,  as  the 
case  stands,  decline  to  make  the  rule  absolute. 

The  defendant  gives  no  intimation  of  any  ground  of  de- 
fence ;  the  note,  it  is  not  denied,  was  given  on  George  Ross's 
account  and  to  relieve  him  from  imprisonment  on  account 
of  a  debt  for  which  this  plaintiff  actually  had  judgment ; 
and  considering  that  he  has  paid  one  of  the  three  notes, 
into  which  the  sum  was  divided,  all  made  at  the  same 
time,  we  cannot  shut  our  eyes  to  the  fact,  that  he  is  endea- 
vouring to  bafFie  and  harass  the  plaintiff,  contrary  to  all 
reason  and  justice.  He  may  well,  therefore,  be  held  to  the 
greatest  strictness  in  his  application  on  the  ground  of  irre- 
gularity, which  appears  so  little  entitled  to  favour ;  and  we 
think  he  ought  to  have  denied  in  his  affidavit  not  merely 
knowledge  of  any  writ,  or  other  paper  in  the  cause^  but 
knowledge  that  such  a  suit  was  going  on ;  for  the  plaintiff, 
when  he  found  that  an  attorney  had  appeared  and  pleaded 
for  both,  might  well  imagine  that  the  attorney  had  received 
from  one  of  them  instructions  to. defend  for  both,  and  the 
defendant  does  not  swear  that  that  was  not  the  case.  The 
case  of  Holmes  v.  Russell  (9  Dowl.  487),  is  a  strong  autho- 
rity against  this  application. 

Per  Cur. — Rule  discharged. 


Wright  v.  Marralls. 

Amendment  of  record  at  Nisi  Prius — 7  Wm.  IV.,  chilli,  sec.  15— Redeemable 
annuity  deed — Usury. 

Debt  on  an  annuity  deed.  At  the  trial  at  Nisi  Prius  the  defendant  was  allowed 
to  amend  his  pleas  of  ' usury  as  to  sunns  and  dates.  Held,  that  the  amendnaents 
were  rightly  allowed,  being  such  as  came  within  the  statute. 

Held  also,  that  from  the  terms  of  the  annuity  deed,  the  transaction  could  not  be 
regarded  as  a  bona  fide  purchase  of  a  life  annuity ;  but  a  contract  for  a  loan  of 
money  under  the  appearance  of  buying. an  annuity,  and  therefore  invalid  for 
usury. 

Debt  on  an  annuity  deed,  given  by  the  defendant  to  the 
plaintiff,  securing  to  him  by  mortgage  on  certain  lands 
mentiofied  in  the  deed  the  payment  of  an  annuity  of  120/., 
payable  quarterly,  during  the  lives  of  fifteen  persons  named 
in  the  deed,  many,  if  not  all  of  them,  the  children  of 
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Wright,  the  plaintiff,  with  power  of  distress  on  the  land,  if 
in  default  twenty  days. 

The  same  deed  conveyed  the  land  on  which  the  annuity 
was  charged  to  a  trustee  named  in  it,  with  direction  to  him, 
in  case  the  annuity  should  be  in  arrear  forty  days,  to  raise 
the  sum  in  arrear  by  mortgage  or  lease  of  the  land.  And 
it  contained  a  clause  enabling  the  defendant  to  redeem  the 
charge  at  any  time  by  paying  600Z.  and  all  arrears  of  the 
annuity.  The  defendant,  besides  other  pleas,  sets  up  a  de- 
fence that  the  deed  was  given  to  secure  600Z.  lent  by  the 
plaintiff  to  one  Putman  upon  usurious  interest.  This  de- 
fence was  pleaded  in  four  different  pleas,  describing  the 
particulars  of  the  contract  somewhat  differently.  Issue  was 
joined  on  these. 

At  the  trial  the  plaintiff  was  under  the  necessity  of  apply- 
ing for  an  amendment,  in  order  to  admit  of  his  recovering 
as  much  as  he  claimed ;  his  declaration  having  stated  the 
amount  erroneously. 

The  defendant  assented  to  the  amendment,  and  when  the 
plaintiff's  case  was  closed,  the  defendant  desired  to  amend 
his  pleas  of  usury  in  some  particulars,  as  to  sums  and  dates ; 
the  attorney  having,  as  he  alleged,  misapprehended  his  in- 
structions in  those  particulars.  This  the  plaintiff's  counsel 
strenuously  resisted.  It  appearing  to  the  Chief  Justice, 
however,  that  the  amendments  were  not  such  as  could 
prejudice  the  defence,  he  allowed  them,  and  the  case  pro- 
ceeded. 

It  appeared  on  the  trial  that  the  plaintiff  had  had  for  some 
years  past  many  transactions  with  Putman,  who  was  ex- 
amined as  a  witness  on  the  trial,  lending  him  money,  for 
which  he  had  usually  charged  him  20  per  cent,  interest, 
and  in  one  instance  25  :  that  upwards  of  200Z.  being  due 
by  Putman  for  moneys  so  borrowed  at  different  times,  Put- 
man desired  to  borrow  more,  in  order  to  redeem  a  farm 
which  he  held  the  beneficial  interest  in,  having  agreed  to 
purchase  it  from  the  government,  and  upon  which  he  had 
borrowed  some  money  from  the  defendant,  making  an  as- 
signment to  him  of  his  contract  with  the  government. 

It  was  agreed  between  the  plaintiff  and  Putman  that  the 
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plaintiff  should  lend  him  as  much  more  as  would  make  up 
the  debt  to  600/.,  out  of  which  the  defendant  was  to  be  paid 
off ;  and  that  the  defendant  consented  thereupon  to  make  a 
deed  charging  the  land  in  the  manner  agreed  upon  between 
the  plaintiff  and  Putman  for  carrying  their  arrangement 
into  effect.  This  arrangement  was,  that  the  plaintiff  should 
have  20  per  cent,  interest  on  the  whole  600Z.,  to  be  secured 
by  an  annuity  charged  by  the  defendant  on  the  land,  and  the 
plaintiff,  it  seemed,  had  been  advised  that  by  taking  an  an- 
nuity deed  of  this  kind  he  would  be  safe  against  the  usury 
laws,  for  that  the  annuity,  being  for  an  uncertain  period 
upon  lives  which  might  cease  long  before  the  plaintiff  had 
received  his  principal  back,  the  agreement  would  on  that 
account  be  held  not  usurious,  the  principal  being  put  in 
hazard. 

The  Chief  Justice  charged  the  jury  that  as  this  was  clearly 
not  a  hona  fide  purchase  of  an  annuity,  but  in  truth  a  loan, 
as  the  evidence  most  clearly  shewed,  and  which  was  en- 
forced by  the  reservation  in  the  deed  of  a  right  to  redeem 
on  paying  600Z.,  there  could  be  no  question  that  the  statute 
against  usury  applied  to  it,  and  that  the  deed  was  therefore 
invalid.  He  told  the  jury  that  three  of  the  pleas — the  5th, 
7th  and  8th — seemed  to  him  to  be  established  by  the  evi- 
dence, if  they  believed  the  account  given  by  the  witnesses, 
but  that  the  6th  plea  was  not  proved,  the  particular  state- 
ments in  it  varying  from  the  evidence. 

The  jury  found  accordingly  for  the  defendant  on  the  5th, 
7th,  and  8th  pleas,  and  for  the  plaintiff  on  the  others. 

John  Duggan  obtained  a  rule  for  a  new  trial  on  the  law 
and  evidence  and  for  the  reception  of  illegal  evidence  ;  the 
objection  being  that  Putman  should  not  have  been  received 
as  a  witness,  and  because  the  amendment  of  the  pleas  was 
improperly  allowed  to  be  made ;  he  cited  2  A.  &  E.  670  ; 
5  Q.  B.  R.  440  ;  6  Q.  B.  R.  362  ;  1  C.  &  J.  575.  Wilson, 
of  London,  shewed  cause,  and  cited  as  to  the  amendment, 
13  M.  &  W.  379  ;  3  M.  &  Gr.  782. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  regard  to  the  amendment,  there  is  no  such  principle 
as  that  the  court  cannot  or  will  not  sanction  amendments 
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being  made  at  Nisi  Prius,  under  the  recent  statute,  in  ac- 
tions for  penalties,  either  for  offences  against  the  usury  laws 
or  other  statutes.  The  only  question  is,  whether  it  is  a  civil 
case  or  not ;  all  else  is  in  the  discretion  of  the  judge,  so  far 
as  the  nature  of  the  action  is  concerned.  It  is  not  probable 
that  a  judge  would  be  disposed  to  facilitate  a  proceeding 
in  an  action  for  a  penalty  on  the  statutes  for  usury,  espe- 
cially where  it  is  the  person  accommodated  who  has  become 
the  informer.  It  has  been  refused  here  in  the  case  of 
Fraser  qui  tarn  v.  Thompson  (1  U.  C.  R.  522),  when  a  ver- 
dict for  the  plaintiff  was  set  aside  on  account  of  a  variance 
in  the  evidence,  and  the  plaintiff  afterwards  moved  in  banc 
for  leave  to  amend  his  declaration.  The  reasons  given 
there  for  the  refusal  are  such  as  I  have  no  doubt  would 
govern  us  on  any  similar  occasion.  But  here  the  defendant 
is  sued  in  an  action  of  debt,  on  an  instrument  given  to  se- 
cure the  payment  of  an  outrageously  excessive  rate  of  in- 
terest, and  he  was  not  even  the  party  accommodated.  We 
cannot  look  on  him  as  standing  in  an  unfavorable  light  in 
seeking  to  avoid  a  security  intended  to  enforce  the  payment 
of  20  per  cent,  interest. 

The  amendments  were  clearly  such,  we  think,  as  came 
properly  within  the  statute.  They  were  not  desired  for  the 
purpose  of  introducing  any  new  facts  or  any  new  case,  but 
merely  for  stating  correctly  the  only  transaction  to  which 
the  plaintiff  could  have  supposed  the  plea  referred.  The 
balance  required  for  making  up  the  600/.  after  the  existing 
debts  had  been  added  together,  has  been  inaccurately 
stated,  and  there  was  some  error  in  the  day. 

As  to  the  main  question  ;  it  is  impossible  to  entertain  a 
doubt  upon  it.  1  told  the  jury  that  the  bona  fide  purchase 
of  a  life  annuity  was  not  usurious,  though  it  might  prove  to 
be  a  better  investment  than  a  loan  at  legal  interest.  But 
that  it  was  always  a  question  whether  the  transaction  was 
in  fact  a  contract  for  the  purchase  of  an  annuity,  or  a  loan 
of  money  under  the  appearance  of  buying  an  annuity. 

In  many  cases  I  told  them  a  jury  might  be  called  upon 
to  determine  that  point,  upon  a  consideration  of  the  nature 
of  the  alleged  bargain  as  it  appeared  on  the  face  of  the  in- 
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struments,  without  anything  else  to  lead  to  the  conclusion 
that  it  was  a  loan  that  was  intended,  though  not  so  ex- 
pressed, and  though  the  parties  had  designedly  placed  their 
transaction  on  another  footing. 

I  told  them,  that  though  it  was  true  that  there  was  no 
certainty  that  any  life  annuity  might  not  put  the  principal 
in  hazard,  and  leave  the  party  advancing  the  money  a  loser 
by  the  transaction,  yet  the  terms  might  be  such  as  to  shew 
too  plainly  that  no  person  would  be  willing  to  bind  himself 
absolutely  to  grant  such  an  annuity  upon  such  a  considera- 
tion without  a  secret  understanding  for  redemption,  which 
would  make  it  in  effect  a  loan.    The  fifteen  lives  men- 
tioned in  this  deed  were  mostly,  if  not  all,  those  of  young 
persons,  members  of  the  plaintiff's  family.    Five  years  at 
120/.  a  year  would  pay  up  the  principal.    Though  all  the 
fifteen  tnight,  to  be  sure,  die  in  a  month,  yet  could  they  be- 
lieve that  any  such  contingency  was  in  the  view  of  the  par- 
ties as  a  risk  run  or  intended  to  be  run  ?    The  provision  for 
redemption  in  the  deed  shewed  that  it  was  not.    But  this 
was,  besides,  a  case  in  which  the  jury  were  not  left  to  draw 
inferences  from  facts  not  proved,  for  the  whole  account  they 
had  heard  of  this  transaction  shewed  that  it  was  distinctly 
a  loan  that  had  been  made  by  one  party  to  the  other. 
They  saw  the  whole  thing  from  its  commencement — a  great 
part  of  the  600Z.  secured  consisted  of  debts  previously  lent 
from  time  to  time  at  20  per  cent,  interest — and  all  embodied 
in  this  one  sum,  tainting  the  whole.    Then  the  evidence 
was  express  that  this  was  in  fact  a  deliberate  contrivance 
to  evade  the  usury  laws,  and  avowedly  so ;  and  it  receives 
no  sanction  from  having  been  erroneously  recommended  as 
a  contrivance  that  would  accomplish  that  end.    The  offence 
and  the  illegality  consist  in  the  intention  to  effect  such  an 
object.    It  being  apparent  what  the  whole  thing  was,  there 
was  in  truth  nothing  to  try.    It  would  be  well  if  everybody 
could  be  made  familiar  with  Lord  Coke's  caution :  "  To 
them  that  lend  money  my  caveat  is,  that  neither  directly  nor 
indirectly  by  art,  nor  cunning  invention,  they  take  above 
ten  in  the  hundred  (it  is  by  our  law  six),  for  they  that  seek 
by  slight  to  creep  out  of  those  statutes  will  deceive  them- 
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selves  and  repent  in  the  end."  No  contrivance  can  be 
successful  where  the  object  is  clear. 

If  there  had  been  no  such  clear  evidence  of  the  agreement 
and  intention  of  the  parties,  the  deed,  I  think,  in  this  case 
rrtight  be  held  by  any  jury  to  carry  the  intention  plainly 
enough  on  its  face,  as  much  so  as  if  the  1201.  annuity  had 
been  secured  for  the  lives  of  a  regiment  of  soldiers  ;  and  if 
so  palpable  ai  device  could  be  successful,  no  one  need  ever 
have  incurred  any  risk  in  obtaining  what  interest  he  pleased 
for  money. 

A  redeemable  annuity  has  in  many  cases  been  treated  in 
equity  as  a  loan.  In  Marsh  v.  Martindale  (3  B.  &  P.  159), 
Lord  Alvanley  says,  "  It  was  contended  that  the  transaction 
was  to  all  intents  a  purchase  of  an  annuity,  and  this  cer- 
tainly was  the  strongest  ground  which  the  plaintiff  could 
take,  for  it  has  been  determined  in  all  the  cases  upon  the 
subject  that  a  purchase  of  an  annuity^  however  exorbitant 
the  terms  may  be,  can  never  amount  to  usury.  But  if  the 
transaction  respecting  the  annuity  be  only  a  cover  for  the 
advancement  of  money  by  way  of  loan,  it  will  not  exempt 
the  lender  from  the  penalty  of  the  statute,  or  prevent  the 
securities  from  being  void."  And  his  lordship  treats  the 
reservation  in  that  case  of  a  right  to  redeem  as  conclusive 
to  shew  it  a  loan. 

In  Lowe  v.  Waller,  Lord  Mansfield  says,  "  No  shift 
can  enable  a  man  to  take  more  than  legal  interest  upon  a 
loan ;  therefore,  the  only  question  in  all  cases  like  the  pre- 
sent is,  what  is  the  real  substance  of  the  transaction,  not 
what  is  the  color  and  form."  And  we  certainly  may  say 
of  this  case  what  his  lordship  said  of  that :  "  It  is  impossi- 
ble to  wink  so  hard  as  not  to  see  that  there  was  no  idea 
between  the  parties  of  anything  but  a  loan  of  money." 

Per  Cur. — Rule  discharged. 


KAY  ET  AL.  V.  GRANT. 


617 


Kay  et  al.  v.  Grant. 

Cognovit  not  taken  through  the  intervention  of  practising  attorney. 

A  clerk  of  the  plaintiffs  received  from  an  attorney  a  printed  blank  cognovit, 
with  his  name  printed  on  the  back.  The  clerk  filled  it  up  as  to  anaount  and 
ternas,  as  he  thought  fit,  and  taking  it  to  defendant,  it  was  executed  in  presence 
of  the  clerk  only.  Held,  that  the  cognovit  had  not  been  taken  through  the  in- 
tervention of  a  practising  attorney  vi^ithin  the.  rule,  and  must  therefore  be  set 
aside. 

The  defendant  moved  that  the  confession  given  in  this 
caase  be  set  aside  with  costs,  as  not  having  been  obtained 
through  the  intervention  of  a  practising  attorney,  or  on  the 
ground  that  it  was  obtained  by  fraud  and  misrepresentation  ; 
or  why  the  judgment  should  not  be  set  aside  with  costs,  on 
the  ground  that  it  was  signed  contrary  to  good  faith ;  or  why 
the  Ji. /a.  should  not  be  restricted,  by  endorsement,  to  such 
sum  as  the  court  might  think  proper.  * 

The  facts  were  these  :  The  defendant,  a  debtor,  went  to 
the  plaintiffs,  his  creditors,  and  talked  with  them,  or  one  of  > 
them,  of  making  a  bill  of  sale  of  his  goods  to  secure  them  ; 
a  clerk  of  the  plaintiffs  was  sent  to  an  attorney  to  a'dvise 
with  him  upon  the  proposed  security,  and  he  recommended 
them  to  take  a  cognovit  instead  of  a  bill  of  sale,  and  at  the 
request  of  the  plaintiffs  handed  them  a  printed  blank  cogno- 
vit, with  his  name  printed  on  the  back ;  and  the  clerk  filled 
it  up  as  to  amount  and  terms  as  he  thought  fit  and  took  it 
to  the  defendant,  and  it  was  executed  in  his  presence  only. 

Price  shewed  cause.  Cases  cited — 1  U.  C.  R.  338 ;  2  U. 
C.  R.  96  ;  3rd  No.  Chamber  Reports,  234 ;  10  M.  &  W.  681. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  that  the  charge  of  fraudulent  imposition  on  the 
defendant  by  the  plaintiffs,  or  their  clerk,  is  repelled  by  the 
affidavits  filed  on  the  part  of  the  plaintiffs,  and  that  no  good 
reason  remains  for  interposing  on  that  ground.  «^ 

But  on  the  other  question,  of  the  cognovit  being  taken  ir- 
regularly, in  disregard  of  the  rule  of  this  court,  we  consider 
that  we  could  not  sustain  the  cognovit  and  judgment  with- 
out going  further  than  any  decision  of  this  court  has  yet 
gone  of  which  we  have  knowledge,  and  certainly  further 
than  a  sensible  and  reasonable  construction  of  the  rule 
admits. 
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We  cannot  hold  that  this  cognovit  was  taken  through  the 
intervention  of  a  practising  attorney  within  the  intention  of 
the  rule. 

Neither  of  the  cases  cited,  as  determined  in  this  court, 
(1  U.  C.  R.  338 ;  2  U.  C.  R.  96  ;  Chamber  Reports  U.  C. 
235,)  would  support  this  cognovit,  though  they  may  seem  to 
approach  very  near  to  it.  While  in  Trinity  Term,  1837,  in 
a  case  of  Jones  v.  Burns,  we  find  that  a  cognovit  and  judg- 
ment upon  it  was  set  aside  under  circumstances  very  simi- 
lar to  the  present. 

The  late  English  statute,  1  &  2  Vict.,  ch.  110,  and  the 
decisions  under  it,  shew  that  the  leaning  of  the  legislature 
and  of  the  courts  is  rather  to  strengthen  than  to  relax  regu- 
lations intended  to  protect  debtors  in  cases  of  this  kind. 
•  We  question  whether  the  former  decisions  upon  our  rule  by 
individual  judges  of  this  court,  in  the  Practice  Court,  may 
not  have  gone  too  far  in  releasing  the  plaintiffs  from  what 
must  have  been  the  restriction  intended  by  the  rule ;  and 
being  under  this  impression,  we  cannot  properly  carry  the 
relaxation  still  further. 

We  do  not  think  that  the  efforts  of  the  defendant  to  settle 
the  debt,  and  his  offers  to  that  effect,  while  his  goods  were 
'  under  seizure,  could  fairly  be  allowed  to  cure  the  ir- 
regularity. 

Per,  Cur. — Rule  absolute. 


LtJCY  V.  Smith. 

Case  of  malicious  prosecution — Evidence  of  malicious  intention. 
Case  for  malicious  prosecution.  Defendant  lost  a  bird  and  saw  it  in  plaintiff's 
house,  who  refused  to  give  it  up.  Defendant  thereupon  went  to  a  magistrate, 
and  stajed  that  he  had  lost  a  bird  either  accidentally,  or  that  it  had  been  felo- 
niously taken  away ;  that  he  suspected  it  to  be  at  plaintiff's  house.  The  ma- 
gistrate issued  a  search  warrant,  on  which  plaintiff  was  brought  before  him 
and  discharged,  it  appearing  that  no  larceny  was  committed.  At  the  trial 
plaintiff  refused  a  nonsuit,  and  a  verdict  was  directed  for  the  defendant  Heldf 
on  rule  nisi  to  set  aside  verdict,  that  there  was  no  evidence  of  malicious  inten- 
tion, and  rule  discharged. 

The  complaint  was  that  the  defendant  had  preferred  a 
charge  maliciously  and  without  probable  cause  against  the 
defendant,  and  had  him  arrested  for  stealing  a  canary  bird. 

The  proof  was,  that  the  defendant  having  lost  a  canary 
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bird,  and  hearing  it  was  at  the  plaintiff's,  and  not  being 
able  to  recover  it,  went  to  a  magistrate  and  made  oath  that 
the  bird  had  within  the  last  three  weeks  either  got  out  of 
his  house  by  accident,  or  was  feloniously  taken  by  some 
person  unknown,  and  that  he  had  just  cause  to  suspect  that 
it  was  in  the  dwelling  house  of  the  plaintiff.  On  this  in- 
formation the  magistrate  issued  a  search  warrant. 

The  learned  judge  considered  that  the  action  could  not 
be  sustained,  for  that  the  defendant  had  merely  stated  the 
facts  as  they  existed,  and  had  made  no  charge  against  the 
plaintiff  which  could  properly  have  led  to  the  issuing  of  a 
warrant  for  his  arrest ;  that  the  information  shewed  no  ma- 
licious intention,  but  an  allowable  desire  to  regain  his  pro- 
perty without  venturing  to  fasten  a  criminal  charge  upon 
any  one. 

The  plaintiff,  however,  declined  accepting  a  nonsuit,  and 
called  as  a  witness  the  magistrate  who  issued  the  warrant, 
and  he  swore  that  having  issued  the  warrant  the  plaintiff 
was  brought  before  him  upon  it,  and  was  discharged  on  its 
appearing  that  no  larceny  was  committed.  The  bird,  how- 
ever, was  restored  to  the  defendant. 

The  plaintiff  did  not  pretend  that  the  bird  was  his,  but 
had  refused  a  previous  application  to  give  it  up,  and  it  ap- 
peared throughout  that  the  defendant  had  made  no  malicious 
or  exaggerated  charge,  but  avowed  his  belief  to  be  that  the 
bird  had  escaped,  and  all  he  wished  was  to  recover  it. 
What  the  magistrate  did  was  on  his  o^n  impression  of  his 
duty. 

The  learned  judge  (McLean,  J.)  directed  a  verdict  to  be 
given  for  the  defendant. 

Eccles  obtained  a  rule  to  set  aside  the  verdict.  Skelton 
shewed  cause.  Cases  cited— 6  D.  &  R.  8 ;  3  M.  &  W.  418 ; 
2  Stark.  Ev.  492,  note;  7  R,  520;  2  Chitty's  Rep.  304. 

Robinson,  C.  J. — We  think  the  rule  must  be  discharged. 
The  case  of  Cohen  v.  Morgan  (6  D.  &  R.  8),  cited  by  Mr. 
Skeltoriy  is  applicable  in  principle,  and  it  shews  that  the 
circumstances  of  this  case  by  no  means  supplied  evidence 
of  malice,  or  of  want  of  probable  cause  fordoing  that  which 
the  defendant  did.    The  case  of  West  v,  Smallwood  (3  M. 
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&  W.  418),  cited  by  the  plaintiff's  counsel,  has  a  much 
stronger  bearing  in  faVor  of  the  defendant  than  against  him  ; 
and  the  case  of  Elsee  v.  Smith  (2  Chitty's  Rep.  304),  by  no 
means  goes  the  length  of  establishing  that  the  evidence 
given  by  this  plaintiff  was  such  as  could  properly  have 
been  held  sufficient  to  support  this  action.  There  the  in- 
formation made  by  the  party  was  that  he  had  reason  to 
suspect  that  his  goods  had  been  stolen,  and  that  ihey  were 
carried  to  the  premises  of  the  party  of  whom  he  complained, 
and  were  there  concealed  ;  and  he  prayed  a  search  warrant. 

In  this  case  the  defendant  Smith,  honestly,  for  all  that 
appears,  made  a  statement  of  nothing  more  than  he  knew 
to  be  true,  and  what  was  in  no  manner  disproved ;  his  bird, 
he  said,  had  either  got  out  of  his  house  by  accident,  or  was 
feloniously  stolen  by  some  person  unknown,  and  he  sus- 
pected it  was  in  the  dwelling-house  of  the  plaintiff.  He 
did  not  charge  any  one  with  concealing  it ;  there  was  no 
dispute  that  it  was  his ;  he  could  not  swear  that  it  had 
escaped  accidentally,  because  he  could  not  be  sure  that  it 
had  not  been  taken  away  by  some  one ;  but  he  told  the 
magistrate  that  his  belief  was  that  it  had  escaped.  He 
knew  it  was  at  the  defendant's,  because  he  had  seen  it 
there,  and  he  had  ascertained  that  the  defendant  did  not 
pretend  that  it  was  his,  but  yet  would  not  give  it  up. 
There  was  no  sign  of  malice  in  his  endeavouring  to  regain 
possession  of  his  property  by  stating  his  case  truly  to  a  ma- 
gistrate. ♦ 

The  learned  judge  could  not  have  told  the  jury  that, 
taking  the  case  to  be  exactly  as  proved  by  the  plaintiff's  evi- 
dence, it  afforded  proof  that  the  defendant,  without  probable 
cause,  made  the  information  in  the  terms  in  which  he  did 
make  it ;  arid  wherever  that  is  the  case  a  nonsuit  should  fol- 
low of  course,  for  actions  for  malicious  prosecution  are 
founded  on  the  idea  of  bad  faith  on  the  part  of  the  defen- 
dant. When  he  acts  honestly  and  withoiit  malice,  under  a 
mistaken  impression  of  facts,  he  will  not  be  liable  in  this 
form  of  action  ;  still  less  will  he  be  liable  for  any  mistake 
of  the  justice  in  acting  upon  his  information. 

Burns,  J. — I  concur  in  the  judgment  that  the  verdict  was 
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rightly  found  for  the  defendant,  and  that  the  learned  judge 
after  hearing  the  evidence,  and  there  being  no  facts  in  dis- 
pute between  the  parties,  had  a  right  to  lake  the  matter  into 
his  own  hands  and  tell  the  jury  (the  plaintiff  having  refused 
to  take  a  nonsuit)  thai  the  action  was  not  sustainable. 

I  desire,  however,  not  to  be  understood  as  deciding  that 
the  action  is  not  sustainable,  because  the  defendant  went  to 
the  magistrate  rather  as  asking  his  advice,  and  relating  to 
him  the  facts  and  placing  the  matter  upon  his  judgment, 
whether  a  warrant  should  issue  or  not.  That  may  be  re- 
ceived to  determine  in  some  measure  whether  the  defen- 
dant be  actuated  by  malicious  motives,  but  I  am  far  from 
thinking  that  because  the  magistrate  may  have  erred  in 
judgment  as  to  jurisdiction,  and  that  he  may  have  rendered 
himself  liable  to  an  action  of  trespass,  that  such  fact  would 
per  se  excuse  the  defendant.  If  the  defendant  maliciously 
set  the  magistrate  in  motion,  I  do  not  see  that  the  want  of 
jurisdiction  and  that  the  magistrate  erred,  should  excuse 
the  defendant  from  the  consequences. 

The  language  of  Lord  Tenterden  in  Cohen  v.  Morgan  (6 
D.  &  R.  8),  is  strong  certainly,  and  it  is  not  inconsistent 
with  his  own  language  in  the  case  of  Elsee  v.  Smith  (I 
Dow.  &  R.  97,  2  Chilly's  Rep.  304),  determined  three 
years  before,  but  it  is  inconsistent  with  the  opinions  of  the 
other  judges  as  expressed  in  Elsee  v.  Smith,  if  the  case  is 
held  to  decide  that  a  defendant  would  be  excused  the  con- 
sequences of  his  act  simply  because  the  magistrate  had 
erred  in  his  judgment.  The  other  judges  expressed  no 
opinions  in  Cohen  v.  Morgan,  further  than  to  concur  in  the 
judgment ;  and  therefore  I  gather  from  the  case  that  the 
particular  facts  of  it,  because  it  seems  it  was  tried  before 
Lord  Tenterden,  led  his  mind  irresistibly  to  the  conclusion 
that  the  defendant  was  not  actuated  by  malicious  motives, 
and  that  in  fact  nothing  was  left  for  the  consideration  of  the 
jury.  Looking  at  the  case  in  the  light  of  its  being  a  deci- 
sion that  this  judge  had  a  right  to  deal  with  the  question 
of  what  constituted  reasonable  and  probable  cause,  it  is 
consistent  with  subsequent  decisions. 

The  question,  in  truth,  now  to  be  determined  in  the  case 
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is,  whether  the  learned  judge  was  right  after  hearing  the 
evidence  in  taking  the  matter  into  his  own  hands,  and 
telling  the  jury  there  was  no  want  of  reasonable  or  probable 
cause  shewn,  or  rather  that  the  facts  established  reasonable 
and  probable  cause  for  the  defendant  taking  the  steps  he 
did.  The  learned  judge  in  this,  I  think,  was  right,  and  on 
this  he  had  a  right  to  nonsuit,  and  the  plaintiff  not  accept- 
ing, to  direct  a  verdict  for  defendant.  There  seems  to  have 
been  some  conflict  of  opinion  between  the  different  courts 
on  this  question.  Panton  v.  Williams  (2  Q.  B.  169),  the 
Court  of  Exchequer  Chamber  laid  down  the  rale,  which  it 
is  said  ought  to  be  followed,  and  though  the  Court  of  Queen's 
Bench  seemed  slow  to  adopt  it,  yet  it  has  been  followed  by 
Turner  v.  Ambler  (10  Q.  B.  252),  Wren  v.  Heslop  (12  Jur. 
600),  and  Rowlands  v.  Samuel  (17  L.  J.,  Q.  B.  65).  The 
Court  of  Exchequer  followed  the  decision  of  Panton  v. 
Williams  at  once.  Vide  Michell  v.  William  (11  M.  &  W. 
205),  and  Hinton  v.  Heather  (14  M.  &  W.  134). 

I  am  far  from  thinking  that  the  magistrate  did  wrong  in 
granting  a  warrant,  because  the  stealing  of  birds  kept  in 
confinement  is  made  an  offence  by  4  &  5  Vict.,  ch.  25,  sec. 
30,  and  may  be  punished  by  a  justice  by  summary  convic- 
tion. By  sec.  52  of  the  same  act  it  is  also  made  an  offence 
for  any  person  to  receive  property  of  that  description  know- 
ing the  same  to  be  unlawfully  come  by,  and  it  is  punish- 
able in  the  same  manner  as  in  cases  of  stealing.  The  de- 
fendant here  stated,  that  the  bird  had  either  escaped  from 
his  house  by  accident  or  was  feloniously  stolen,  he  did  not 
know  which,  but  he  had  reason  to  suspect  it  was  at  the 
plaintiff's  house.  Upon  search  being  made  it  was  found  at 
the  plaintifl's,  and  thereupon  he  was  brought  before  the 
magistrate,  who,  after  hearing  the  case,  dismissed  the  mat- 
ter, not  amounting  to  a  felony,  restoring  the  bird  to  the  de- 
fendant. The  facts,  in  my  opinion,  justified  the  defendant 
in  his  suspicions  that  a  search  warrant  was  necessary  ;  and 
the  only  doubt  I  had  was,  whether  it  should  have  been  left 
to  the  jury  to  say,  whether  the  defendant  acted  on  a  bona 
fide  belief  in  his  own  mind  of  his  justification,  or  whether 
he  acted  from  some  other  motive  ;  but  I  think,  in  the  ab- 
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sence  of  any  evidence  to  create  a  doubt  which  could  be 
properly  left  to  the  jury,  that  the  judge,  when  the  evidence 
is  all  on  one  side,  and  the  facts  ascertained,  and  there  is  no 
dispute  about  them,  is  the  proper  tribunal  to  determine 
whether  there  were  probable  cause  or  not,  and  in  this  in- 
stance the  opinion  of  the  judge  was  correct. 
Draper,  J.,  concurred. 

Per  Cur. — Rule  discharged. 


Beard,  Administrator,  &c.,  v,  Ketchum, 

Auditd  Querdd—b  Geo.  11. ,  ch.  7. 

The  court  refused  to  grant  an  order  for  a  writ  of  audita  guereld  to  issue  where 
the  apphcant  was  a  stranger  to  the  judgnnent,  having  no  other  privity  thau 
that  he  was  alienee  of  the  land  which  was  taken  in  execution,  and  having  ac- 
quired his  interest  after  execution  had  issued. 

Mr.  Dalton  moved  for  writ  of  audita  quereld  on  affidavit ; 
the  object  being  to  prevent  the  sale  of  the  defendant's  lands, 
which  had  been  advertised  for  sale  on  a  fi^  fa.  in  this  cause, 
on  the  ground  that  the  plaintiff  being  an  alien,  and  the  tes- 
tator with  whom  the  debt  was  contracted,  and  whose 
estate  the  plaintiff*  represents,  being  also  an  alien,  the 
plaintiff  could  not  have  execution  against  lands  under  the 
statute  5  Geo.  II. ,  ch.  7. 

A  rule  had  been  obtained  in  the  Practice  Court  in  Trinity 
Term  last,  on  the  application  of  Jesse  Ketchum,  the  younger, 
by  his  counsel  Mr.  Dalton,  to  shew  cause  in  full  court  why 
the  fi.  fa.  in  this  cause  against  lands  should  not  be  set 
aside,  or  plaintiff  and  the  sheriff  be  restrained  from  selling 
the  lands  mentioned  in  the  affidavit,  on  the  ground  that  the 
plaintiff  and  Ozias  Marvin  (the  original  creditor,  to  whom 
the  plaintiff  was  administrator,  with  will  annexed,  of  the 
goods  left  unadministered  by  Stephen  Lockwood,  execu- 
tor,) were  not,  at  the  time  the  causes  of  action  accrued,  or 
at  any  time  since,  British  subjects,  but  aliens  and  citizens 
of  the  United  States  of  America. 

This  rule  coming  on  to  be  argued  for  the  first  time  in 
Michaelmas  Term,  14  Vict.,  the  court  discharged  the  rule, 
declining  to  interpose  in  this  manner  by  summary  applica- 
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tion  to  deprive  the  plaintiff  of  the  fruits  of  his  judgment  on 
the  ground  stated. 

Then  an  application  was  in  the  same  term  made  to  the 
court  to  allow  a  writ  of  audita  quereld  to  issue. 

The  defendant,  Seneca  Ketchum,  had  died  after  fi.  fa. 
taken  out  and  in  sheriff's  hands.  The  applicant  was  a  per- 
son who  purchased  from  him  certain  lands  after  judgment, 
and  after  the  fi.  fa.  against  lands  had  been  placed  in  the 
sheriff's  hands.  This  was  stated  on  the  applicant's 
affidavit. 

On  this  application  the  question  was,  was  the  suing  out 
an  audita  querela  matter  of  common  right  ? 

Bell  shewed  cause.  Cases  cited — 9  Ea.  R.  321;  2  Saund. 
148,  note  (g);  3  Dowl.  261 ;  1  Salk.  92 ;  Sir  W.  Jones  90 ; 
Cro.  Car.  445  ;  Sir  T.  Ray.  89  ;  1  Lord  Ray.  439 ;  2  M.  & 
W.  413  ;  10  Bing.  24 ;  6  Bing.  572  ;  6  Scott  N.  R.  577  ;  1 
U.  C.  R.,  0.  S.,  292  ;  Carth.  30, 3-4 ;  Vin.  Abr.  Audita  Que. 
N. ;  Bro.  Aud.  Que.  pi.  33  ;  Sid.  406 ;  Mod.  170,  pi.  8 ; 
1  Ex.  59. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
The  suing  out  an  audita  querela  can  hardly  be  as  of  com- 
mon right,  unless  when  sued  out  by  the  defendant  or  his 
personal  representative  or  heir ;  and  whether  in  any  case 
seems  a  doubtful  point,  on  which  the  books  differ  (5  Taunt. 
558,  18  L.  JL  Exch.  448,  1  Exch.  Rep.  59).  The  rule  of 
Court,  Trinity,  9  Jac.  I.,  is,  "  that  no  writ  of  audita  querela 
for  any  cause  whatsoever  be  allowed,  nor  bail  thereupon 
taken,  unless  here  in  public  and  open  court,  and  by  special 
motion  here  first  made,  and  a  rule  thereupon  entered." 
That  may  mean  that  it  shall  not  be  allowed  to  have  the 
effect  of  superseding  execution,  or  admitting  the  defendant 
to  bail,  when  he  is  in  execution,  without  order  being  first 
made  for  its  allowance  ;  but  that  the  writ  may  be  obtained 
as  of  course,  at  least,  on  application  of  the  defendant. 

We  consider,  however,  that  the  meaning  is  that  the  writ 
is  not  to  issue  without  an  order  in  open  court ;  and  it  is 
more  convenient  to  obtain  that  sanction  in  the  first  place 
than  to  leave  the  discussion  of  the  propriety  of  the  writ 
being  entertained  to  come  up  in  the  later  stage. 
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If  we  have  no  discretion  to  prevent  its  issuing,  then  our 
declining  to  order  it  will  be  of  no  consequence.  The  ap- 
plicant gets  it  if  he  can,  and  then  must  come  here  for  its 
allowance,  in  order  to  supersede  the  execution.  If  we  are 
to  determine  in  limine  whether  the  writ  should  go,  then, 
first,  should  it  go  on  the  application  of  a  stranger  to  the 
judgment,  having  no  other  privity  than  that  he  is  alienee 
of  the  land  which  the  plaintiff  has  taken  in  execution, 
having  acquired  his  interest  after  the  execution  issued  ? 
Feoffee  of  a  cognizor  in  a  statute  merchant  can  sue  out 
the  writ — that  seems  clear ;  but  his  lands  were  in  every 
case  bound  when  the  recognizance  was  entered  into ;  and 
when  we  find  him  suing  an  audita  querela  it  is  upon  some 
ground  regarding  the  judgment,  shewing  it  satisfied  or 
something  which  should  vacate  or  discharge  it,  or  should 
bar  the  plaintiff,  but  which  there  has  been  no  opportunity 
of  pleading.  I  find  no  instance  of  feoffee  of  a  cognizor 
suing  out  audita  querela,  on  matter  not  affecting  the  judg- 
ment, or  the  debt  which  is  the  foundation  of  it;  but  matter 
merely  going  to  the  personal  capacity  of  the  plaintiff',  either 
to  sustain  his  action  or  to  have  execution.  At  all  events 
without  some  authority  to  warrant  it,  we  think  we  should 
not  order  or  sustain  the  writ.  Venbrynen  v.  Wilson  (9 
E.  R.  321),  is  directly  against  a  summary  order  to  stay 
execution  on  such  a  ground,  even  if  the  defendant  in  the 
action  were  living  and  applying  for  such  order.  It  is  in 
principle  also  opposed  to  any  facility  being  given  by  the 
court  to  a  proceeding  by  audita  querela,  if  they  have  control 
over  the  writ,  or  are  called  upon  to  exercise  any  discretion. 
The  court  should  be  no  more  than  passive  in  such  a  pro- 
ceeding by  allowing  the  defendant  to  go  on,  if  he  can,  with- 
out their  help. 

The  questions  are — could  the  defendant  in  his  life-time 
have  pleaded  in  bar  of  execution  against  his  lands,  when, 
and  how  ?  or  could  he  proceed  by  suggestion  ?  2.  If  he 
could,  then  could  he  be  allowed  to  waive  thus  excepting, 
and  after  execution  had  issued  sue  out  audita  querela  ?  If 
he  could  not,  then  of  course  this  applicant  could  less  do  it. 
3.  If  the  defendant  might  yet,  does  it  follow  that  this  ap- 
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plicant  can  do  it?  We  think  not.  He  has  nothing  to  do 
with  the  personal  ability  of  the  plaintiff  to  maintain  his 
remedy  against  the  lands  of  his  debtor.  If  he  has  bought 
some  of  the  lands  which  the  plaintiff  has  nevertheless  seized 
on  his  execution,  or  bought  them  after  they  were  seized^ 
does  he  not  buy  at  his  peril? 

He  may  give  notice  to  the  sheriff  that  he  will  contest  the 
plaintiff's  right  to  execution  against  lands,  and  may  give 
notice  at  the  sale,  and  then  it  will  be  a  question  in  an  eject- 
ment between  him  and  any  purchaser,  v.^hether  such  pur- 
chaser with  notice  or  without  notice  can  hold  under  the 
execution,  notwithstanding  the  5  Geo.  II.,  ch.  7,  only  gives 
execution  to  British  creditors.  We  ought  not,  we  think,  to 
make  an  order  at  the  instance  of  this  applicant  on  such  a 
ground.  It  could  be  only  on  the  ground  quia  timet ^  and 
the  process  would  be  venire  facias  and  distringas  ;  and  it 
does  not  seem  clear  how  such  a  proceeding,  under  the  cir- 
cumstances, could  be  carried,  on.  But  we  are  of  opinion 
that  we  ought  not  to  make  any  order  for  the  writ  to  issue. 


Campbell  v.  Beamish. 

Evidence  at  Nisi  Prius  not  objected  to — Exception  cannot  he  taken  subsequently > 

In  an  action  of  assumpsit  evidence  was  given  at  Nisi  Prius  of  demurrage  on  more 
than  one  occasion,  vi^hereas  there  was  only  one  count  applicable  to  such  deten- 
tion, and  only  one  instance  complained  of  in  it.  No  exception  was  taken  to 
the  evidence  at  the  trial,  and  held  that  it  could  not  subsequently  be  urged  in 
moving  for  a  new  trial. 

Assumpsit.  The  first  count  in  the  declaration  stated  that 
defendant  shipped  on  board  plaintiff's  scow,  at  Rock  Lake 
Mills,  lumber  to  be  delivered  at  Kingston,  and  that  defen- 
dant undertook  to  receive  the  same  at  Kingston  ;  that  de- 
fendant had  notice  of  the  arrival  of  the  scow  at  Kingston, 
but  did  not  accept  the  lumber  in  a  reasonable  time,  by 
reason  whereof  the  scow  was  detained,  and  the  plaintiff  put 
to  great  expense  and  loss. 

2nd  count — In  consideration  that  plaintiff  would  receive 
on  board  his  scow  at  Rock  Lake  Mills  a  cargo,  to  be  con- 
veyed to  Kingston  for  freight,  to  be  paid  by  defendant, 
defendant  promised  to  deliver  a  proper  cargo  of  lumber  to 
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be  conveyed,  &c.,  within  a  reasonable  time.  Averment  of 
plaintiff's  readiness  and  notice  to  defendant.  Breach — an 
unreasonable  delay  on  delivering  the  cargo  to  plaintiff, 
whereby  the  scow  was  detained,  at  plaintiff's  expense 
and  loss.  Common  counts  for  work  and  labor,  freight,  for 
the  use  of  a  scow  kept  on  demurrage  by  defendant,  with 
goods  on  board.    Money  paid  and  account  stated. 

Pleas  to  1st  and  2nd  counts,  non-assumpsit — 2nd,  to  first 
count,  denial  of  notice — 3rd,  to  first  count,  that  plaintiff  was 
not  ready  to  deliver— 4th,  to  second  count,  denial  of  notice — 
5th,  to  second  count,  plaintiff  not  ready  to  receive  a  proper 
cargo.  To  remaining  counts — 6th,  non-assumpsit  except  as 
to  IL  10s. — 7th,  except  as  to  7/.  10s.  payment  in  full — 8th, 
to  the  third  and  subsequent  counts,  set  off — 9th,  as  to  7Z. 
10s.,  which  plaintiff  takes  in  satisfaction,  &c. 

The  case  was  tried  at  Kingston  in  May  last,  before  Mc- 
Lean, J.  The  plaintiff  produced  evidence  in  support  of  the 
first  two  counts  of  his  declaration  sufficient  to  go  to  the  jury, 
as  well  as  evidence  on  the  common  counts ;  and  the  defen- 
dant gave  evidence  of  various  payments,  both  on  account 
of  the  freight  and  the  detention.  Evidence  was  given  by 
the  plaintiff  of  detention  on  at  least  three  different  occasions. 
The  defendant  proved  a  tender  of  11.  10s.,  in  September 
last,  for  detention  and  Sll.  The  jury  found  for  the  plaintiff 
15/. 

Mr.  McMichael  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict on  the  law  and  evidence,  and  for  the  reception  of  im- 
proper evidence  as  to  the  demurrage,  contending  that  as 
there  was  no  contract  in  writing  the  evidence  was  impro- 
perly received,  at  least  beyond  one  occasion  specified  in 
the  first  count.  Cited  Brown  v.  Ross  (5  U.  C.  R.  469). 
Smith,  Q.  C,  shewed  cause.  (See  9  C.  &  P.  709 ;  Abbott 
on  Shipping  263  ;  1  B.  &  Ad.  118  ;  4  Taunt.  1-52.) 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Brown  v.  Ross  et  al.  in  this  court  (5  U.  C.  R. 
469),  only  determined  that  an  action  could  not  be  sustained 
on  a  commou  count  for  demurrage  eo  nomine,  unless  there 
had  been  a  settled  charge  for  demurrage  fixed  by  the  par- 
ties by  their  contract,  in  case  of  detention. 
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Nothing  determined  in  that  case  interfered  with  the 
plaintiff's  right  in  this  case  to  recover  under  the  special 
counts  for  danaage,  in  consequence  of  detention  ;  and  here 
an  express  promise  not  to  delay  the  party,  and  to  pay  for 
any  detention,  was  proved. 

The  only  question  therefore  is,  whether  the  evidence  sup- 
ports the  verdict  on  those  counts.  The  allowance  was 
perhaps  liberal,  but  still  the  amount  is  small.  The  verdict 
is  only  for  15Z.,  part  of  which  is  clearly  due  for  freight. 
About  10/.  seems  to  have  been  allowed  for  the  detention. 

The  evidence  shewed  delay,  caused  by  the  defendant's 
want  of  punctuality,  on  two  or  three  occasions.  On  one 
occasion  the  load  was  not  ready,  and  on  one  or  two  occa- 
sions the  plaintiff  was  not  able  to  discharge  his  cargo,  from 
the  fault  of  the  defendant,  while  he  had  several  men  en- 
gaged on  wages. 

The  only  possible  ground,  as  it  seems  to  us,  on  which 
the  verdict  could  be  disturbed  is,  that  the  plaintiff  seems  to 
have  given  evidence  of  detention  at  Kingston  on  two  oc- 
casions when  he  was  ready  to  unload,  and  there  being  but 
one  count  applicable  to  such  detention,  and  one'  instance 
only  complained  of  in  it,  the  defendant  insists  the  plaintiff 
could  recover  but  for  one. 

This,  if  it  had  been  noticed  at  iht  trial,  would  probably 
have  made  the  verdict  a  trifle  less ;  but  as  it  does  not  seem 
to  have  been  made  the  ground  of  an  objection  there,  we 
think  it  would  not  be  right  to  entertain  the  objection  now  ; 
and  it  is  better  for  both  parties  that  we  should  not ;  for 
there  would  have  to  be  another  trial,  as  there  is  no  precise 
amount  which  we  could  hold  should  be  struck  out,  and 
another  trial  would  be  mere  vexation  and  cost  to  both  parties. 

Per  Cur.— Rule  discharged. 


Doe  Hall  v.  Shannon. 

Mistake  in  consent  rule. 

Ejectment  for  north  half  of  a  lot  of  land.  Defendant  by  mistake  entered  into  a 
consent  rule  for  more  than  he  asserted  title  to,  and  verdict  was  taken  against 
him.  The  lease  he  intended  to  set  up  at  the  trial  was  for  south  half  of  the  lot. 
The  court  granted  his  motion  to  be  allowed  to  defend  for  the  portion  of  the 
north  half  he  claimed  to  have  been  leased  to  him,  on  payment  of  costs  within 
a  month. 
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Ejectment  for  the  north  half  of  lot  No.  34,  in  the  4th  con- 
cession of  Darlington. 

The  defendant  entered  into  the  consent  rule  to  defend  for 
the  whole  of  the  north  half,  but  when  he  appeared  to  defend 
at  the  trial,  the  lease  he  intended  to  set  up  was  for  the  south 
half  of  the  lot.  There  were  about  forty  acres  of  the  north  half, 
however,  he  did  not  intend  to  defend  for,  as  it  had  never 
been  leased  to  him;  but  he  intended  1o  defend  for  the  re- 
mainder of  the  north  half,  contending  that  the  lease  was 
made  of  the  south  half  by  mistake,  and  that  the  north  half 
was  meant  and  intended.  As  the  defendant  had  defended 
for  a  portion  of  the  north  half,  which,  according  to  his  own 
shewing,  he  had  never  been  in  possession  of,  and  did  not 
claim,  a  verdict  was  rendered  against  him  without  any 
evidence  being  taken  on  the  question  of  mistake  in  the  lease. 

The  defendant  moved  on  an  affidavit  to  be  allowed  to 
defend  for  that  portion  of  the  north  half  of  the  lot  which 
he  claimed  to  have  been  leased  to  him,  and  that  the  verdict 
should  be  set  aside. 

The  motion  was  resisted  on  two  grounds  :  1st,  that  the 
defendant  could  not  set  up  title  to  the  north  half  at  all,  for 
that  his  deed  when  he  produced  it  would  appear  to  be  for 
the  south  half,  and  he  could  not  produce  evidence  to  shew 
it  was  a  mistake ;  and  2nd,  that  the  lease  appeared  to  be 
made  by  the  mother  of  the  lessor  of  the  plaintiff,  who  was 
an  infant,  and  it  was  not  shewn  that  she  was  his  guardian, 
and  had  a  right  to  make  leases. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

No  doubt  the  Court  could  relieve  the  defendant  from  the 
effect  of  his  blunder  in  defending  for  too  much,  by  allowing 
him  to  amend  and  granting  a  new  trial,  and  they  generally 
would  do  so  where  the  case  seems  otherwise  clear  in  his 
favor ;  but  it  would  be  of  no  use  to  do  this  unless  we  can 
see  that  he  can  effectually  defend  himself  under  a  proper 
consent  rule.  We  do  not  see  certainly  that  he  can.  It  is 
admitted  that  the  only  lease  he  holds,  which  is  not  before 
us,  is  for  the  south  half,  and  cannot  by  any  construction  we 
can  give  to  it,  or  by  any  evidence  we  can  properly  receive, 
be  made  to  cover  any  portion  of  the  north  half,  though  it 
3  X  VOL.  vni. 
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seems  it  was  intended  to  be  a  lease  of  the  north  half,  and 
his  possession  has  been  wholly  confined  to  that  half. 

It  has  the  appearance  of  being  a  hard  case,  for  the  defen- 
dant was  put  into  possession,  and  has  paid  rent  for  the 
very  land  which  he  is  now  treated  as  a  trespasser  for  occu- 
pying. He  has  a  possession  without  title,  at  least  so  far  as 
any  written  lease  is  concerned.  But  possibly  the  defen- 
dant may  be  able  to  defend  himself  as  holding  under  a  ver- 
bal demise,  or  on  the  ground  of  want  of  regular  notice,  or 
demand  of  possession,  though  he  will  have  to  encounter 
the  difficulty  that  it  is  denied  the  widow  had  any  right  to 
demise,  which  brings  up  the  question  whether  she  can  be 
looked  upon  as  being  guardian  in  soccage  and  so  entitled  to 
demise,  or  only  as  guardian  by  nature,  and  so  as  not  capa- 
ble of  demising. 

We  are  willing  that  the  defendant  should  have  the 
opportunity  of  another  trial  with  every  facility  of  defence, 
if  he  is  advised  that  he  can  hope  to  succeed,  and  is  willing 
to  pay  the  costs.  ^ 

Ordered  new  trial  on  payment  of  costs  within  a  month, 
otherwise  rule  discharged. 


McIntosh  v.  Jarvis  et  al. 

Sheriff,  3  Wm.  IV.  ch,  8,  what  not  wilful  or  negligent  miscondtid  within  meaning 

of  the  act. 

The  declaration  was  in  covenant  against  the  sheriff  and  his  sureties,  under 
3  Wm.  IV.  cha.  8.  The  2nd  breach  stated  in  substance,  that  the  sheriff  hav- 
ing received  a  writ  of  ca.  re.  to  arrest  one  Tyler,  a  person  without  any  autho- 
rity from  the  sheriff  arrested  him ;  that  Tyler  went  to  the  sheriff  and  gave  a 
bail  bond  for  his  appearance,  which  the  sheriff,  not  knowing  but  that  the  war- 
rant authorised  the  arrest,  took. 

The  2nd  plea  to  this  breach  stated  that  jrfaintiff  having  knowledge  of  this  insisted, 
while  the  process  was  current,  on  the  sheriff's  making  an  effectual  arrest. 

General  demurrer  to  plea,  because  the  plea  was  no  answer  to  the  cause  of 
action  stated  in  the  second  breach. 

Held  on  general  demurrer,  that  this  plea  was  no  answer  to  the  cause  of  action 
stated  in  the  second  breach. 

But  held  also,  that  this  breach  did  not  constitute  such  wilful  misconduct  on  the 
part  of  the  sheriff  as  to  enable  the  plaintiff  to  sustain  an  action  against  him  and 
his  sureties,  under  3  Wm.  IV.  ch.8. 

Qw^rg— Whether,  under  the  circumstances,  the  Court  would  not  hold  the  bail 
precluded  from  denying  an  arrest. 

Thie  declaration  was  in  covenant  against  the  sheriif  and 
his  sureties^under  the  3  Wm.  IV.  ch.  8.  The  second  breach 
stated  in  substance  that  the  sheriff  having  received  a  writ 
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of  ca,  re.  to  arrest  one  Tyler,  a  person  without  any  autho- 
rity from  the  sheriff  arrested  him  ;  that  Tyler  went  to  the 
sheriff  and  gave  a  bail-bond  for  his  appearance,  which  the 
sheriff,  not  knowing  but  that  the  warrant  authorised  the 
arrest,  took. 

The  second  plea  to  this  breach  stated  that  the  plaintiff, 
having  knowledge  of  this,  insisted  while  the  process  was 
current,  on  the  sheriff  making  an  effectual  arrest. 

General  demurrer  to  plea,  because  the  plea  was  no 
answer  to  the  cause  of  action  stated  in  the  second  breach. 

Wilson^  Q.  C.J  for  the  demurrer.    S.  Jarvis^  contra. 

Cases  cited— 2  Ea.  R.  142  ;  2  N.  &  M.  426  ;  6  T.  R.  122, 
218 ;  2  A.  &  E.  459 ;  13  Jurist,  153 ;  12  M.  &  W.  585 ;  2 
M.  &  G.  255,  586  ;  6  Q.  B.  R.  208  ;  3  Jurist,  251  ;  4  Taunt. 
239  ;  3  Tyr.  875  ;  2  Dowl.  231 ;  1  Taunt.  47  ;  1  A.  &  E.  423  ; 
11  A.  &  E.  539  ;  7  Jurist,  672 ;  1  Q.  B.  R.  525  ;  7  Jurist, 
243  ;  5  M.  &  W.  149  ;  12  Jurist,  699  ;  2  Esp.  C.  507  ;  8  B. 
&  C.  598 ;  6  Bing.  697 ;  8  A.  &  E.  951  ;  9  A.  &  E.  741 ; 
4  M.  &  Gr.  209 ;  5  A.  &  E.  826. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  Court. 

If  the  question  on  these  pleadings  was  only  whether  the 
2nd  plea  is  a  sufficient  defence,  our  judgment  must  have 
been  for  the  plaintiff  on  the  demurrer,  for  we  have  no  doubt 
that  that  plea  is  no  defence  to  the  cause  of  action  stated  in 
the  second  breach.  If  the  plaintiff  was  put  to  unnecessary 
expense  by  any  misconduct  of  the  sheriff  or  those  for  whom 
the  sheriff  is  responsible,  in  the  first  attempt  made  to  exe- 
cute the  process,  it  could  be  no  defence  that  the  plaintiff, 
having  knowledge  of  this,  insisted  (if  the  fact  were  so)  on 
the  sheriff  making  an  effectual  arrest  while  the  process  was 
yet  current. 

It  mightbe  urged  with  some  force  upon  the  jury  that  such 
subsequent  direction  given  by  the  plaintiff  might  reasonably 
be  looked  upon  as  an  implied  waiver  of  any  ground  of  com- 
plaint in  regard  to  what  had  passed  ;  they  might  be  led  by 
it  to  give  nominal  instead  of  substantial  damages  ;  and  if 
they  were  to  give  so  much  weight  to  it  as  to  refuse  to  give 
any  damages  whatever  on  that  breach,  it  might  be  that  the 


633 


queen's  bench,   EASTER  TERM,  15  VIC. 


Court  would  be  inclined  to  let  their  verdict  stand.  But  we 
cannot  hold  it  to  be  a  strict  inference  of  law  that  the  direc- 
tion of  the  plaintiff  alleged  in  the  plea  estopped  him  from 
complaining  of  any  misconduct  which  might  have  led  him 
to  think  such  direction  necessary.  We  think,  therefore, 
that  the  plea  could  not  be  supported;  but  our  judgment  must 
still  be  given  for  the  defendant,  because  we  are  of  opinion 
that  the  breach  to  which  that  plea  is  pleaded  is  bad  in  sub- 
stance, stating  no  good  cause  of  action. 

The  declaration  is  in  covenant  upon  the  instrument  given 
under  our  stat.  3  Wm.  ch.  8,  and  the  action  is  against  the 
sheriff  and  his  sureties,  as  it  must  necessarily  be.  Tor  the  act 
requires  it.  The  consequence  is  that  the  plaintiff  cannot 
have  judgment,  unless  he  shews  such  a  cause  of  action  as 
all  would  be  liable  for  under  the  covenant. 

A  plaintiff  may  have  good  ground  of  action  against  the 
sheriff  alone  at  common  law  on  account  of  some  liability 
which  he  has  incurred,  even  when  he  has  neither  been  neg- 
ligent nor  been  guilty  of  any  wilful  misconduct ;  but  there 
may  be  many  such  cases  in  which  there  could  be  no 
recovery  under  the  sheriff's  covenant. 

The  Legislature  intended,  by  the  provisions  in  that 
statute,  to  give  an  additional  security  to  suitors,  besides  the 
responsibility  of  the  sheriff ;  but  only  in  the  classes  of  cases 
mentioned  in  the  statute^  not  in  every  case  in  which  the 
sheriff  may  by  the  rigor  of  the  law  be  made  liable. 

The  second  breach  stated  in  this  declaration  does  not,  in 
our  opinion,  come  within  the  words  of  the  covenant  pre- 
scribed by  the  statute  and  entered  into  by  these  parties ; 
which  are,  that  the  sheriff  shall  duly  pay  over  to  the  persons 
entitled  all  such  monies  as  he  shall  receive,  by  virtue  of  his 
office,  within  the  four  years  mentioned  in  the  covenant,  and 
that  neither  he,  nor  his  deputy  shall  within  that  period  wil- 
fully misconduct  himself  in  his  office  to  the  damage  of  any 
person  being  a  party  in  any  legal  proceedings. 

In  general  a  party's  liability  under  a  covenant  is  limited 
by  the  words  of  it,  but  in  this  case  it  may  be  contended  that 
the  21st  clause  of  the  statute  itself  controls  and  extends  the 
construction  which   these  words  of  the  covenant  must 
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receive,  for  it  expressly  declares  "  that  the  persons  entering 
into  such  covenants  as  sureties  shall  be  held  liable  to 
indemnify  against  any  omission  or  default  of  the  sheriff  in 
not  paying  over  monies  received  by  him,  and  against 
damages  sustained  by  the  parties  to  any  legal  proceeding 
in  consequence  of  his  wilful  or  negligent  misconduct  in  his 
office.^^ 

The  true  construction  is  to  be  obtained  by  taking  this 
clause  and  the  2nd,  11th  and  12th  clauses,  and  the  form 
of  the  covenant  together,  as  they  stand  in  the  act ;  for  of 
course  the  Legislature  meant  their  provisions  in  this  respect 
not  to  be  inconsistent  with  each  other. — 1  Cam.  538 ;  2 
Cam.  365. 

In  using  the  words  "  negligent  misconduct"  in  the  21st 
clause,  I  consider  the  Legislature  to  have  meant  something 
more  than  constructive  negligence;  that  is,  wilful  negligence, 
such  as  would  constitute  wilful  misconduct.  The  sureties 
are  to  be  liable  for  his  wilful  misconduct,  whether  it  con- 
sists in  what  he  wilfully  does  wrong,  or  in  what  he  wilfully 
omits.  We  have  had  occasion  to  consider  the  effect  of  such 
a  covenant  in  other  cases,  and  have  held  the  same  opinion 
that  I  now  state. 

It  is  not  reasonable  to  suppose  that  the  Legislature  would 
intend  to  make  third  parties  liable  for  the  sheriff  to  a  greater 
extent  than  this,  and  it  is  important  that  we  should  not 
strain  the  covenant  beyond  the  intention  of  the  act  and  its 
own  language ;  not  merely  because  that  course  would  be 
contrary  to  the  general  principle  which  protects  sureties, 
but  because  it  is  due  to  other  suitors  who  may  have  claims 
coming  plainly  under  the  covenant  that  the  amount  of  the 
sureties'  liability  should  not  be  exhausted  by  allowing 
recoveries  against  them  for  causes  of  action  to  which  the 
covenant  was  not  meant  to  extend.  The  word  "  default," 
as  used  in  the  covenant,  it  is  clear,  means  default  in  the 
pecuniary  sense  in  not  paying  over  money. 

Then,  the  second  breach,  on  w^hich  the  question  in  this  case 
turns,  is  in  substance  this  :  that  the  sheriff  having  received 
a  writ  of  ca.  re.  from  the  District  Court  to  arrest  one  Tyler 
at  the  suit  of  the  present  plaintiff,  a  person  without  any 
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authority  whatever  from  the  sheriffs  as  plaintilT  expressly 
avers,  takes  upon  himself  to  arrest  Tyler  as  if  under  that 
that  writ,  and  that  Tyler  going  afterwards  to  the  sheriff  and 
giving  a  bail  bond  for  his  appearance,  the  sheriff,  for 
all  that  appears,  being  all  the  time  ignorant  whether  his 
deputy  may  not  have  made  such  a  warrant  as  authorized 
the  arrest  took  the  bond,  which  was  an  act  in  favour  of  the 
plaintiff  and  for  his  benefit,  and  one  that  can  afford  no  legal 
inference  of  wilful  misconduct  towards  him,  unless  it  were 
shewn  that  the  sheriff  knew  that  Severs,  who  made  the 
arrest,  had  in  fact  no  authority,  and  that  Tyler  meant  when 
he  gave  the  bond  to  deny  afterwards  its  validity  and  to 
move  against  it.  If  this  had  been  alleged  and  that  the 
sheriff  nevertheless,  wdth  a  knowledge  of  the  facts,  endea- 
voured wilfully  to  uphold  what  he  must  have  known 
could  not  be  upheld,  and  that  he  did  this  in  order  to 
subject  this  plaintiff  to  the  cost  of  opposing  a  motion  for 
setting  it  aside,  (which  would  be  a  most  strange  and  impro- 
bable imputation),  then  indeed  such  a  case  would  have  been 
stated  as  might  be  held  to  be  wilful  misconduct. 

We  cannot  determine  that  the  record  (in  this  part  of  it) 
contains  a  charge  of  wilful  misconduct. 

The  debtor,  it  is  stated,  gave  a  bail  bond  for  his  appear- 
ance, which  might  well  be  valid  and  available,  though  there 
had  been  no  actual  arrest,  nor  any  attempt  to  make  one. 
The  effort  made  by  the  sheriff  to  uphold  it  was  prima  facie 
not  a  wrong  done  to  this  plaintiff,  but  an  attempt  made  for 
his  benefit.  If,  in  what  had  taken  place,  there  was  ground 
afforded  for  treating  the  sheriff's  conduct  as  wilfully  inju- 
rious to  the  plaintiff,  yet  it  is  not  so  described  nor  so  charged 
in  this  breach  as  to  bear  that  character ;  the  breach  neither 
charges  negligence  nor  wilful  misconduct,  nor  shews  what, 
if  admitted,  would  necessarily  amount  to  that. 

The  plaintiff  states  that  Severs  did  act — that  is,  that  he 
assumed  to  act  as  the  bailiff  or  agent  of  the  sheriff,  but  that 
he  did  so  without  any  authority  whatever,  which  was  an 
act  the  sheriff  could  not  help,  and  it  could  constitute  no 
privity  between  them  ;  and  when  Tyler,  being  thus  arrested 
afterwards  gave  bail,  the  sheriff  cannot  be  assumed  to  have 
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done  wrong  in  endeavouring,  for  the  plaintiff's  benefit,  to 
maintain  that  bail  bond,  unless  he  knew  that  the  debtor  had 
been  arrested  without  proper  authority,  which  as  regards  these 
sureties  we  can  not  assume,  and  even  then  we  should  have 
to  pause  before  v/e  could  hold  him  guilty  of  wilful  miscon- 
duct towards  any  one,  but  especially  towards  the  plaintiff 
in  endeavouring  to  uphold  the  bail  bond  ;  for  the  cases  of 
Watkins  v.  Parry,  I  Str.  444 ;  Haley  v.  Fitzgerald,  ibid 
643;  and  Taylor  v.  Clow,  1  B.  and  Aid.  223,  might  induce 
a  belief  that  the  court,  under  the  circumstances,  would  hold 
the  bail  precluded  from  denying  an  arrest. 

If  the  plaintiff  when  served  with  the  judge's  summons, 
as  is  alleged  in  this  breach,  had  been  quite  clear  that  neither 
the  arrest  nor  the  bail  bond  could  be  sustained,  he  need  not 
have  incurred  the  expense  of  opposing  the  application,  which 
is  what  he  complains  of ;  and  certainly  it  would  be  unjust 
as  regards  the  sheriff's  sureties  to  hold  it  to  be  wilful  mis- 
conduct of  the  sheriff  towards  this  plaintiff,  that  he  endea- 
voured to  uphold  for  the  plaintiff  as  valid  a  security  which 
the  plaintiff  himself  endeavoured,  though  vainly,  to  support 
after  he  had  full  opportunity  of  knowing  the  truth.  We 
may  therefore  assume  he  did  know  all  that  was  known  to 
the  sheriff.  Per  Cur, — Judgment  for  defendant. 


McIntosh  v.  Jarvis,  et.  al. 

A  writ  of  ra.  re.  having  issued  to  the  sherilf  to  arrest  one  Tyler,  a  warrant  was 
thereupon  made  to  one  G.,  a  sheriff's  officer,  to  execute  it.  G.  being  unwell 
put  it  into  the  hands  of  another  bailiff,  whose  name  did  not  appear  in-the  war- 
rant, and  he  went  to  Tyler  and  told  him  he  had  a  warrant  to  arrest  him. 
Tyler  promised  to  go  to  the  sheriff's  office  and  give  bail,  which  he  did.  Sub- 
sequently Tyler's  attorney  discovered  that  the  name  of  the  second  bailiff  was 
not  in  the  warrant,  and  applied  to  the  Judge  of  the  County  Court  to  set  aside 
the  arrest  who  did  so.  Plaintiff's  attorney  then  suggested  to  the  officer  that  he 
should  have  a  proper  warrant  made  out,  and  arrest  Tyler  while  the  pro- 
cess was  still  current.  The  warrant  was  made  out  and  Tyler  arrested.  * 
Thereupon  Tyler's  attorney  applied  to  Judge  of  County  Court  to  set  aside  this 
arrest  as  vexatious,  on  the  ground  of  its  being  a  second  arrest  in  ihe  same  cause 
of  action,  made  without  leave  of  the  court.  Tyler  was  discharged  and  subse- 
quently left  the  province.  Plaintiff  brings  covenant  against  the  sheriff  and  his 
sureties. 

The  1st  breach  charges  that  the  sheriff  neglected  to  arrest  Tyler,  &c. ;  the  3rd 
breach  states  as  a  cause  of  action  that  sheriff  arrested  Tyler  a  second  time 
without  leave  of  Court  after  first  arrest  was  set  side — that  Tyler  applied  to 
have  second  arrest  set  aside  and  that  plaintiff  was  put  to  great  loss  and  trouble 
in  opposing  the  application,  &c.,  and  therefore  was  guilty  of  wilful  misconduct 
in  his  office.  Pleas — fourth  to  1st  breach,  that  defendant  did  arrest  Tyler — 
IsttoSrd  breach,  arrest  made  by  authority,  &c.,  of  plaintiff.    Replication  to 
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this,  that  plaint  iff  did  recommend  said  arrest  for  defendant's  own  benefit  but 
traverses  the  command.  At  the  trial  a  verdict  was  found  for  plaintiff  on  all  the 
issues  except  that  on  the  4fh  plea  to  1st  breach,  which  was  agreed  to  be  sub- 
mitted to  the  opinion  of  the  Court. 

Held,  That  defendant  was  entitled  to  succeed  on  the  issue  taken  on  the  4th  plea 
to  1st  breach,  /or  when  the  first  arrest  was  set  aside  as  a  nullity,  the  sheriff  might 
still  arrest  while  the  process  was  current. 

Se.mble,  That  first  arrest  was  unnecessarily  set  aside. 

Held  also,  That  the  sheriff  and  his  sureties  are  not  concluded  by  the  decision  in 
another  suit  in  the  County  Court  with  regard  to  the  fact  of  the  arrest  being 
made,  no  estoppel  being  pleaded,  nor  could  such  decision  act  as  an  estoppel, 
being  in  a  cause  which  was  res  inter  alios  acta. 

Held  aho,  That  the  defendants  were  entitled  to  succeed  on  the  issue  joined  on  the 
first  plea  to  the  third  breach,  the  evidence  shewing  that  what  was  complained  of 
as  wilful  misconduct  on  the  part  of  the  sheriff  was  done  at  the  plaintifPs  own 
suggestion. 

The  facts  of  this  case  and  the  pleadings,  are  so  fully  gone 
into  by  the  court  and  so  mixed  up  with  the  judgment,  that 
it  is  thought  better  to  give  the  judgment  entire,  instead  of 
separating  and  repeating  the  facts  and  pleadings  contained. 

Robinson  C.  J.,  delivered  the  judgment  of  the  court. 

In  this  case  a  rule  nisi  was  obtained  by  S.  Jarvis  to  enter  a 
verdict  for  the  defendant  on  points  reserved,  or  for  new  trial 
on  the  law  and  evidence  arid  for  misdirection,  or  to  arrest 
the  judgment. 

The  judgment  given  in  this  term  upon  the  demurrer  to 
the  defendant's  second  plea  to  the  second  breach  charged 
in  the  declaration  in  this  cause,  determines  that  according  to 
our  opinion,  the  breaches  secondly  and  thirdly  assigned, 
are  not  sustainable,  as  they  do  not  disclose  a  cause  of  action 
within  the  intention  or  words  of  the  covenant. 

The  first  breach  charges,  in  the  common  form  of  actions 
against  the  sheriff,  that  having  a  writ  of  capias  ad  respon- 
dendum against  Tyler,  at  the  suit  of  this  plaintiff,  he  neg- 
lected to  arrest  him  before  the  writ  was  returnable,  though 
Tyler  was  within  his  district  and  could  have  been  arrested. 

There  can  be  no  doubt  that  this  charges  prima  facie  a 
wilful  neglect  of  duty,  such  as  the  sheriff  and  his  sureties 
would  be  liable  for  under  the  covenant.  The  answer  given 
to  It  is  that  the  sheriff  did  arrest  Tyler  while  the  writ  was 
current. 

The  third  breach  states,  as  a  cause  of  action,  that 
after  the  first  arrest  had  been  set  aside  by  the  judge  of  the 
county  court,  and  before  the  return  of  the  writ,  the  sheriff, 
without  the  leave  of  the  court  or  the  judge  thereof,  arrested 
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Tyler  under  color  of  the  writ ;  and  under  color  and  pretence 
of  having  him  to  answer,  as  by  the  writ  commanded,  did 
by  force  of  the  writ  oblige  Tyler  to  give  bail  to  the  sheriff 
to  appear  at  the  return  :  that  Tyler  applied  to  have  this 
arrest  set  aside  with  costs,  on  the  ground  of  its  being  a 
second  arrest  for  the  same  cause  of  action,  of  all  which  the 
sheriff  had  notice:  that  the  plaintiff  and  the  sheriff  being 
fully  heard  by  the  judge  of  the  county  court  upon  this 
application,  the  judge  set  aside  this  second  arrest  with  costs, 
and  the  bail  bond  was  ordered  to  be  cancelled,  by  means 
of  which  the  plaintiff  avers  he  was  put  to  great  loss  and 
trouble  in  opposing  the  application,  and  was  deprived  of 
the  benefit  of  the  bail  bond  and  prejudiced  and  delayed  in 
his  suit :  "  and  so  the  plaintiff  says  that  the  said  sheriff 
wilfully  misconducted  himself  in  his  office,  to  the  damage 
of  the  plaintiff,  a  party  to  the  said  legal  proceedings." 

To  the  first  breach  the  defendant  pleaded  several  pleas, 
none  of  which  need  be  noticed  but  the  4th,  which  was  that 
after  the  delivery  of  the  writ,  and  before  the  return  thereof, 
the  sheriff  did  arrest  Tyler  by  virtue  of  the  writ. 

To  the  3rd  breach  the  defendant  pleaded  that  the  second 
arrest  was  made  in  obedience  to,  and  in  compliance  with, 
the  authority  and  command  of  the  plaintiff  himself. 

The  plaintiff  replies  to  this,  that  "  he  did  mention  to  the 
sheriff  that  he  had  belter  arrest  Tyler  for  his  own  benefit 
and  protection,  but  traverses  that  he  commanded,  authorised 
and  required  the  sheriff  to  arrest  him." 

Upon  the  trial  a  verdict  was  found  for  the  plaintiff  upon 
all  the  issues  except  that  upon  the  4th  plea  to  the  first 
breach,  in  respect  to  which  the  parties  agreed  to  submit  it  to 
this  court  to  say  whether  the  plaintiff  or  the  defendant 
should  have  a  verdict  on  that  issue  upon  the  evidence.  A 
verdict  for  42?.  10s.  8c?.  damages  was  given. 

It  is  fortunate  the  amount  involved  is  not  large,  for  it  has 
happened  that  either  the  plaintiff,  who  has  been  guilty  of 
no  laches,  must  lose  his  debt,  or  the  sheriff  must  be  made 
liable  when  he  has  really  done  nothing  wrong,  ^nd  cer- 
tainly nothing  that  should  subject  him  or  his  sureties  to  an 
action  on  the  covenant,  which  is  intended  only  to  afford 
S  y      ^  Vol.  viii. 
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indemnity  to  suitors  for  wilful  misconduct  of  the  sheriff, 
not  for  those  miscarriages  which  will  sometimes  occur  from 
errors  in  judgment  in  transacting  the  duties  of  a  difficult 
and  responsible  office. 

In  our  judgment  on  the  demurrer  we  have  stated  our 
opinions  as  to  the  intention  and  effect  of  the  sheriff's 
covenant.  There  is  in  this  case  no  reasonable  ground  for 
blaming  the  sheriff,  though  the  plaintiff  has  probably  lost 
his  debt. 

The  writ  from  the  county  court  having  come  in  due  time 
to  the  sheriff's  office,  a  warrant  was  made  to  Mr.  DeGrassi, 
a  sheriff's  officer,  to  execute  it.  He  was  unwell,  it  seems, 
and  thoughtlessly  put  ihe  writ  into  the  hands  of  another 
bailiff  to  execute  it,  whose  name  was  not  inserted  in  the 
warrant,  This  latter  bailiff  went  to  the  defendant  Tyler 
and  told  him  that  he  had  a  warrant  against  him,  upon 
which  Tyler  promised  that  he  would  go  the  next  morning 
to  the  sheriff's  office  and  give  bail,  and  in  order  to  make 
the  bailiff  secure  that  he  would  do  so  he  put  into  his  hands 
a  draft,  which  he  held  upon  an  insurance  office,  for  a  sum 
of  money  sufficient  to  cover  the  sum  indorsed  on  the  writ. 

Tyler  did  go  to  the  office  the  next  morning,  and  he  gave 
a  bail  bond  to  the  sheriff  and  got  back  his  draft.  After- 
wards it  became  known  to  an  attorney  that  the  name  of  the 
second  bailiff  was  not  in  the  warrant,  and  consequently 
that  the  arrest  had  been  irregular,  though  indeed  it  seems 
there  was  no  actual  arrest ;  but  Tyler  on  being  apprised  of 
the  process  had  acquiesced,  and  had  acted  as  if  he  had  been 
formally  arrrested,  which  is  frequently  done  and  saves 
unnecessary  trouble  and  annoyance.  Application  however 
was  made  to  the  county  judge  to  set  aside  the  arrest,  and 
the  plaintiff's  attorney  and  the  sheriff  being  served  with  a 
summons  did  what  they  could  to  uphold  it,  but  the  learned 
judge  thought  himself  bound  to  set  aside  the  arrest  and  to 
order  the  bail  bond  to  be  cancelled,  and  he  did  so.  This 
left  the  process  unexecuted,  and  as  it  was  not  yet  returna- 
ble the  f)laintiff's  attorney  very  naturally  suggested  to  the 
sheriff's  officer  that  he  should  have  a  proper  warrant  made 
out  without  delay,  and  see  that  Tyler  was  regularly  arrested. 
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Three  witnesses  at  the  trial  represented  the  plaintiff's  attor- 
ney as  directing  this  to  be  done,  or  at  least  his  suggesting 
it.  The  plaintiff's  attorney  himself  was  also  examined, 
and  stated  that  he  merely  gave  these  instructions  in  a 
friendly  manner,  meaning,  I  suppose,  by  way  of  advice  to 
the  bailiff,  and  not  as  intending  to  assume  any  responsibi- 
lity himself,  or  on  account  of  his  client,  or  to  relieve  the 
sheriff  from  any  liability  he  might  have  incurred  from  what 
had  previously  taken  place.  He  admits  however  that  he 
fully  believed  the  arrest  would  be  legal  and  regular.  The 
course  was  taken  which  he  suggested.  A  second  warrant 
was  made ;  Tyler  was  arrested  and  gave  bail  to  the  sheriff, 
and  then  his  attorney  applied  to  set  aside  this  arrest,  on  the 
ground  of  its  being  a  second  arrest  made  without  leave  of 
the  court  in  the  same  cause  of  action,  and  therefore  vexa- 
tious, and  he  succeeded  in  his  application.  Tyler  was 
discharged,  and  his  bail  bond  cancelled,  and  he  has  since 
left  the  province. 

We  apprehend  that  the  first  arrest  was  unnecessarily  set 
aside  after  what  had  occurred,  and  that  the  plaintiff  need 
not  have  been  deprived  of  the  benefit  of  the  bail  bond  ;  and 
a^t  any  rate  it  is  quite  clear,  in  our  opinion,  that  when  that 
arrest  was  treated  as  wholly  void,  it  followed  as  a  conse- 
quence that  the  sheriff  could  yet  arrest  under  the  writ, 
which  was  still  current.  It  was  not  a  second  arrest,  because 
the  first  was  a  mere  futile  attempt  to  arrest,  so  far  as 
regards  the  act  of  Severs,  who  had  no  warrant.  If  the  sub- 
sequent act  of  Tyler  in  going  to  the  office  and  giving  a  bail 
bond  made  it  an  arrest,  then  the  first  bail  bond  might  have 
been  upheld  ;  but  the  sheriff  had  no  reason  to  expect  that 
what  was  done  by  a  person  without  any  w^arrant,  and 
without  any  actual  authority,  verbal  or  otherwise,  from  him 
or  his  deputy,  would  be  first  treated  as  no  arrest  for  the 
purpose  of  delivering  Tyler  and  his  bail  from  their  bond, 
and  then  afterwards  treated  as  an  actual  arrest,  and  made 
the  ground  of  setting  aside  what  was  afterwards  done,  as 
being  a  second  arrest. 

Under  the  circumstances  of  this  case,  however  hard  it 
may  seem  to  be  upon  the  plaintiff  that  he  must  put  up  with 
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the  loss  of  his  debt,  we  do  not  see  how  it  could  have  been 
imagined  that  there  was,  in  the  "Circumstances  of  the  case, 
anything  that  could  fairly  furnish  a  ground  of  action  against 
the  sheriff  or  his  sureties  on  the  covenant,  as  for  wilful 
misconduct  of  the  sheriff,^''  whatever  might  have  been  the 
prospect  of  making  the  sheriff  liable  in  an  action  founded 
on  a  rigorous  application  of  legal  principles,  a  point  with 
which  wilful  misconduct  or  negligence  on  his  part  has 
very  little  to  do. 

Still  the  plaintiff  having  brought  the  action  which  he  has 
done,  we  must  consider  how  the  parties  stand  upon  the 
pleadings  and  evidence. 

As  to  the  first  breach,  the  not  arresting  under  the  writ : 
We  consider  that  upon  the  issue  on  the  plaintiff's  plea, 
affirming  that  the  sheriff  did  arrest,  the  defendants  were 
entitled  to  succeed,  though  perhaps  the  more  proper  mode 
of  defence  would  have  tieen  for  the  defendants  to  have  so 
pleaded  as  to  shew  that  neither  the  sherift'  nor  his  deputy 
was  guilty  of  any  wilful  misconduct  or  negligence  in  regard 
to  the  execution  of  the  process  against  Tyler. 

The  jury  could  not  properly  be  told  that  they  must  find 
upon  their  oaths  that  Tyler  was  not  arrested  at  any  time 
before  the  return  of  the  writ,  for  he  was  in  fact,  as  we  think, 
arrested  on  both  occasions  and  in  such  a  manner  as 
admitted  of  the  bail  being  upheld.  It  could  not  be  held 
that  the  circumstance  of  Tyler  having  given,  and  for  all 
that  appears  voluntarily,  the  draft  spoken  of  to  Severs, 
placed  him  under  that  kind  of  legal  duress  that  would 
avoid  a  bond  executed  to  the  sheriff,  who  is  not  shewn  to 
have  known  even  of  the  fact  of  the  draft  being  given  to 
Severs. 

The  first  breach  contains  no  averment  that  the  sheriff 
had  not  the  body  of  Tyler  in  court  at  the  return  of  the  writ, 
and  this  objection  is  taken  in  arrest  of  judgment.  The  pro- 
cess here  was,  according  to  the  former  practice,  returnable 
a  certain  day;  and  if  the  sheriff  had  him  on  that  day  he 
fulfilled  the  command  of  the  writ,  and  it  would  give  no 
cause  of  action  against  him  that  he  allowed  him  to  be  at 
large  in  the  mean  time.    The  declaration  therefore  for 
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escape,  while  the  process  was  in  that  form,  used  always  to 
aver  that  the  sheriff  had  not  the  body  at  the  return  of  the 
writ,  and  the  same  reason  which  then  applied  was  equally 
applicable  to  the  declaration  in  this  case. 

But,  without  determining  whether  the  objection  taken  for 
the  want  of  that  averment  would  have  been  good  in  arrest 
of  judgment,  the  facts  proved,  as  we  think,  that  there 
really  was  an  arrest ;  for  when  Tyler  came  to  the  sheriff's 
olBce  where  the  process  was  lying  against  him,  and  having 
been  before  made  acquainted  with  that  fact,  put  in  bail, 
how  can  we  hold  that  there  was  no  arrest  ?  It  is  not 
necessary  to  go  through  the  form  of  touching  a  party  who 
submits,  and  if  we  were  to  look  no  further  than  the  acts 
and  orders  of  the  county  court  which  were  shewn  to  have 
been  made  in  the  matter,  they  establish  that  there  was  an 
arrest,  for  the  second  arrest  was  set  aside  on  account  of  an 
arrest  having  been  made  before. 

It  may  be  said  that  an  arrest  means  a  valid  arrest,  and 
that  the  fact  of  both  the  arrests  in  this  case  being  set  aside 
shew  them  not  to  have  been  valid. 

Where  a  party,  in  order  to  repel  a  justification  under  a 
writ,  relies  upon  its  having  been  set  aside,  the  course  is  to 
reply  that  fact,  and  not  to  leave  that  to  be  shewn  in  evi- 
dence, and  to  rely  on  it  as  amounting  to  a  disproof  of  the 
arrest;  for  an  arrest  may  be  set  aside  for  causes  which  would 
not  affect  the  sheriff,  and  therefore  the  fact  of  the  arrest 
being  set  aside,  and  the  ground  on  which  it  was  set  aside, 
are  usually  brought  out  in  the  pleadings. 

But  the  main  question  is  whether  the  sheriff  in  this  action, 
and  still  more  whether  his  sureties  are  concluded  upon  the 
issues  in  this  cause  by  what  has  been  determined  in  the 
suit  in  the  county  court  between  Mcintosh  and  Tyler  with 
regard  to  the  setting  aside  the  arrest,  or  (if  we  take  them 
to  mean  the  same  thing)  with  regard  to  the  fact  of  an  arrest 
being  made. 

We  are  of  opinion  that  they  are  not  concluded.  It  is  true 
that  sentence  of  any  court  of  competent  jurisdiction  is  con- 
clusive upon  the  point  of  controversy  as  regards  the  parties 
to  that  suit,  and  binds  in  respect  to  the  subject  matter  of 
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that  suit,  where  the  proceedings  are  in  rem ;  but  where  a 
question  is  raised  in  this  court  whether  the  sheriff  has  been 
guihy  of  misconduct  in  not  arresting  a  party,  and  it  becomes 
material  in  the  cause  pending  here  to  find  whether  he  did 
in  fact  arrest  the  party  or  not,  and  an  issue  has  been  joined 
upon  that,  no  estoppel  being  pleaded,  we  are  of  opinion 
that  the  truth  of  that  fact  cannot  be  made  to  depend  upon 
what  has  been  determined  between  other  parties  in  a  col- 
lateral or  interlocutory  proceeding  in  an  inferior  jurisdic- 
tion. 

Whether  the  sheriff  arrested  Tyler  or  not,  and  whether 
the  arrest  was  afterwards  set  aside  or  not,  are  not  identical 
questions ;  and  the  jury  would  not  be  warranted  in  this 
action,  brought  against  the  sheriff  and  his  sureties  for  an 
alleged  neglect  of  the  sheriff 's  duty,  in  finding  that  the 
sheriff  did  not  arrest  Tyler  because  the  judge  of  the  inferior 
court  in  a  suit  between  other  parties  determined  that  the 
bail  bond  should  be  set  aside. 

Then  again,  as  to  the  second  arrest :  the  setting  that  aside 
on  the  ground  of  its  being  a  second  arrest  and  therefore 
vexatious,  was  no  proof  that  the  sheriff  did  not  arrest  on 
that  occasion.  To  make  the  judgment  of  another  court, 
though  of  competent  jurisdiction,  conclusive,  it  must  be 
between  the  same  parties  or  their  privies,  and  it  must  be 
upon  the  same  matter  that  was  directly  in  issue  in  the  other 
court.  It  would  not  be  even  evidence  upon  any  matter 
coming  collaterally  in  question,  nor  of  any  matter  to  be 
merely  inferred  by  argument  from  the  judgment.  The  mere 
fact  of  the  inferior  court  in  which  this  cause  was  pending 
having  by  their  judgment  deprived  the  plaintiff  of  the 
benefit  of  such  arrests  as  had  been  made,  might  be  conclu- 
sive upon  the  sheriff  perhaps  in  an  action  resting  solely 
upon  his  common  law  liability,  if  it  were  shewn  that  the 
arrests  were  set  aside  by  reason  of  any  misconduct  or 
omission  for  which  the  sheriff  was  responsible;  because  then 
the  fact  of  the  suitor  having  on  that  account  lost  the  benefit 
of  his  process,  might  entitle  him  to  sue,  or  he  would  be 
without  redress.  But,  when  it  is  asserted  that  the  sheriff  has 
been  guilty  of  misconduct  upon  allegations  of  facts  which 
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have  never  been  ascertained  by  the  judgment  of  any  court,, 
and  allegations  made  in  a  case  between  other  parties  as 
well  as  the  sherift',  we  consider  that  the  truth  of  that 
charge  must  be  otherwise  proved  by  evidence  to  the  satisfac- 
tion of  the  jury  who  are  to  try  it.  The  decision  of  the  court 
below  in  setting  aside  these  arrests  was  not  pleaded  as  an 
estoppel,  and  I  am  satisfied  it  could  not  have  been.  And, 
as  the  evidence  certainly  shewed  a  legal  arrest  on  the 
second  occasion,  if  not  on  the  first,  we  are  of  opinion  that 
on  that  issue  the  defendants  should  have  a  verdict. 

With  regard  to  the  issue  on  the  first  plea  to  the  third 
breach,  we  think  it  clear  the  verdict  should  have  been  for 
the  defendant.  The  breach  itself  does  not  disclose  a  suffi- 
cient cause  of  action  under  the  covenant.  The  defendants 
did  not  demur ;  but  on  the  applicaton  to  arrest  the  judg- 
ment it  might  be  necessary  to  give  an  opinion  on  its  suffi- 
ciency, the  verdict  being  general,  and  the  court  being 
unable  to  pronounce  judicially  that  no  part  of  the  damages 
could  have  been  given  on  account  of  the  cause  of  action 
stated  in  that  breach.  This  might  render  it  necessary  to 
award  a  venire  de  novo.  But,  independently  of  that  excep- 
tion, we  think  it  clear  that  the  plaintiff  was  not  entitled,  on 
the  evidence,  to  succeed  on  the  issue  in  question. 

The  plaintiff  complains  in  this  breach  not  of  the  failure 
to  arrest,  but  that  the  sheriff,  in  his  attempt  to  execute  the 
process,  acted  irregularly,  and  subjected  him  to  the  cost  of 
opposing  a  proceeding  adopted  by  Tyler  for  setting  aside 
the  arrest.  The  defendant's  answer  is,  that  the  plaintiff, 
having  knowledge  of  the  former  arrest,  commanded,  author- 
ized and  required  the  sheriff  to  arrest  Tyler  a  second  time, 
and  that  such  arrest  was  made  by  the  command  and 
authority  of  the  plaintiff.  To  this  the  plaintiff  replies,  that 
he  told  the  sheriff  he  had  better  arrest  Tyler  for  his  own 
benefit ;  but  traverses  that  he  either  commanded,  authorized 
or  required  the  sheriff  to  make  the  second  arrest.  Now, 
three  witnesses  examined  at  the  trial  swore  that  the  plain- 
tiff's attorney  did  direct  the  sheriff  or  his  deputies,  or  at 
least  suggested  to  him  to  make  the  second  arrest,  when  he 
ound  the  first  had  been  made  by  a  person  having  no 
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authority,  and  was  therefore  wholly  void  ;  and  it  was  quite 
natural  and  probable  that  the  attorney  should  advise  this. 
And  the  plaintiff's  attorney  being  called  as  a  witness  as 
fully  established  the  plea,  I  think,  as  the  other  witnesses 
did,  though  he  did  not  adnait  that  he  gave  any  absolute 
direction  or  instruction  on  account  of  his  client,  or  by  way 
of  relieving  the  sheriff  from  responsibility.  He  swore 
however  that  he  suggested  it  as  a  thing  that  ought  to  be 
done,  and  gave  directions  in  a  friendly  spirit  to  have  it 
done.  That  surely  entitled  the  defendants  to  succeed  on 
their  plea,  which  asserts  that  the  plaintiff  authorized  it,  if 
he  did  not  command  or  require  it.  It  was  sufficient  to 
prove  that  what  was  complained  of  as  "  wilful  misconduct" 
was  done  at  the  plaintiff's  own  suggestion  (or,  which  is 
the  same  thing,  the  suggestion  of  his  attorney)  and  by  his 
authority.  The  defendants  were  not  bound  to  prove  a 
command  as  well  as  an  authority — either  would  do  ;  and 
the  plaintiff's  traverse  is  properly  in  the  disjunctive.  The 
plaintiff's  attorney  declared,  as  his  counsel  did  in  the 
argument  of  this  rule,  that  he  thought  the  sheriff  could 
legally  make  the  arrest  at  any  time  while  the  act  was  in 
force,  and  would  not  be  prevented  by  reason  of  a  former 
attempt  to  arrest,  made  by  a  stranger  to  the  writ  and  to  the 
warrant ;  and  thinking  so,  as  we  also  think,  he  reasonably 
took  an  interest  in  seeing  that  this  was  done  ;  and  the 
defendants  having  pleaded  and  proved  that  the  very  thing 
he  complains  of  w^as  done  by  his  authority,  were  entitled  to 
a  verdict  on  the  issue  raised  on  that  breach. 

It  was  stated  by  the  plaintiff's  counsel  on  the  argument, 
that  there  would  be  no  object  in  sending  down  the  parties 
to  another  trial,  as  they  could  not  vary  the  facts. 

Our  opinion  is,  that  the  defendants  were  entitled  to  a 
verdict  on  the  4th  and  7th  issues,  and  the  plaintiff  on  the 
others ;  but,  as  the  verdict  was  so  taken  as  to  leave  the 
finding  on  the  4th  plea  only,  subject  to  the  opinion  of  this 
court,  we  cannot,  without  the  assent  of  the  plaintiff,  do 
more  than  direct  a  new  trial  without  costs. 

Draper,  J. — The  question  is  not  generally  whether  under 
the  facts  stated  the  sheriff  is  at  all  events  and  in  all  views 
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of  the  matter  liable  to  the  plaintiff ;  but  whether  he  is  liable 
on  these  pleadings.  There  can  be  no  doubt  as  to  the  first 
three  pleas.  The  fourth  is  that  the  sheriff  did  arrest  Tyler, 
on  which  issue  is  joined;  and  the  question  is  whether  on 
that  traverse,  it  appearing  in  fact  that  Tyler  was  arrested 
and  gave  a  bail  bond  in  the  first  instance,  and  also  that  he 
was  arrested  after  the  first  suit  was  set  aside,  the  defendant 
is  entitled  to  a  verdict ;  and  whether  the  plaintiff,  if  he  meant 
to  rest  on  the  setting  aside  these  arrests  by  the  judge  of  the 
district  court,  should  not  have  replied  the  facts  generally. 

During  the  argument  this  was  certainly  my  impression, 
but  on  further  consideration  I  think  that  the  traverse  of  the 
arrest  was  proper.    What  return,  under  the  circumstances, 
could  the  sheriff  have  made  to  the  writ  ?     Certainly  not 
that  of  cepi  corpus,  which  states  that  he  has  the  body  accord- 
ing to  the  exigency  of  the  writ.  And  yet  what  is  meant  by 
arrest  9   It  must  mean  something  more  than  merely  taking 
a  party  into  custody;  it  must  imply  an  arrest  enuring  to  the 
benefit  of  the  plaintiff;  and  clearly  there  has  been  none  such, 
and  this  owing  to  no  default  or  improper  conduct  of  the  plain- 
tiff. His  proceedings  appear  to  have  been  perfectly  regular  in 
all  respects.    Nor  has  he,  that  I  can  see,  done  anything  to 
prejudice  or  compromise  his  rights,  neither  has  the  present 
difficulty  arisen  from  any  act  of  his.    As  at  present  advised 
I  am  not  prepared  to  say  that  1  should  have  taken  the  same 
view  as  was  taken  in  the  district  court ;  that  I  should  have 
considered  it  open  to  Tyler,  after  going  forward,  not  being 
under  constraint,  and  giving  a  bail  bond,  as  in  a  situation 
to  raise  an  objection  to  the  arrest  made  by  the  bailiff  who 
had  no  warrant,  and  by  virtue  of  that  objection  to  cancel 
the  bail  bond  given  when  he  was  not  in  the  custody  of  that 
bailiff.  Or,  if  that  view  had  appeared  sustainable,  I  think  I 
should  have  only  adopted  it,  as  treating  the  arrest  by  the 
bailiff  without  warrant  as  no  execution  whatever  of  the  writ; 
and  therefore  that  the  sheriff,  holding  the  writ  still  current, 
had  a  legal  right  to  arrest,  not  a  second  time,  for  he  had  not 
arrested  before.   But  the  district  court  have  in  fact  set  aside 
the  latter  as  well  as  the  former  proceeding ;  and  I  do  not  see 
how  therefore  it  can,  in  the  face  of  the  unreversed  decision 
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of  that  court,  be  truly  said  the  sherifl'  did  arrest,  meaning 
thereby  that  he  effectually  executed  the  writ,  so  as  to  enable 
hinri  truly  to  return  cepi  corpus. 

The  cases  of  Drewe  v.  Lawson,  5  A.  &  E.  823  ;  3  Dowl. 
715;  11  A.  &E.  529  ;  and  Winlh  v.  Freeman,  11  A.  &  E.; 
1  Q.  B.  526,  appear  to  me  strong  to  shew  the  traverse 
righdy  taken. 

My  brothers  are  however  clear  that  the  defendant  has 
succeeded  on  the  issue  on  the  plea  that  he  did  arrest ;  and 
I  do  not  feel  sufficient  confidence  in  the  view  I  have  sug- 
gested to  differ  from  their  judgment,  though  I  still  entertain 
great  doubt.  If  plaintiff  replied  the  setting  aside  the  arrest, 
would  it  not  be  a  departure  ?    I  incline  to  say  it  w^ould. 


The  Queen  ex  rel.  Attorney  General  v.  Brunskill. 

Declaration — Averments — Customs — 10  and  11  Vic.  ch.  31;  12  Vic.  ck.  1 — 

Forfeit  ure — Arrest  of  judgment. 

Information  for  the  condenanation  of  certain  goods. 

The  1st  count  charged  the  unlading  of  goods  before  due  entry,  contrary  to  the 
form  of  the  statute,  &c.,  whereby  they  became  forfeited. 

The.  2nd  count  charged  that  the  goods  were  not  truly  described  in  the  entry 
for  duty,  in  this  that  the  value  for  the  duty  stated  in  the  entry  was  not  the 
actual  cash  value  in  the  markets  in  the  country  where  the  importer  purchased 
them,  without  adding  that  such  untrue  description  and  undervaluation  was 
made  with  intent  to  evade  the  payment  of  duty. 

Held  1st — That  it  was  not  necessary  to  aver  that  the  unlading  was  for  the  pur- 
pose of  avoiding  the  duties,  nor  that  there  was  no  sufferance  ;  that  ihe  mean- 
ing of  the  statute  is  that  no  goods  shall  be  unladen  without  entry,  nor  after 
entry,  except  at  some  place  where  an  officer  is  appointed. 

Held  2nd— That  the  entry  of  goods  on  invoices  not  the  invoices  of  sale  to  the 
importer  in  the  country  where  he  purchased,  (which  are  not  such  as  the  law 
requires  him  to  produce,)  and  an  entry  without  the  oath  the  law  requires  is  not 
a  due  entry,  necessary  to  give  the  right  to  unlade. 

Held  3rd — 2nd  count  bad — for  that  the  mode  of  calculating  the  value  for  duty 
as  required  by  12  Vic.  ch.  1,  sec.  6,  not  being  complied  with,  was  in  itself  no 
ground  without  the  further  allegation  of  design  to  evade  the  payment  of  for- 
feiture under  10  and  11  Vic.  ch.  31  sec.  18. 

Held  4t!i — The  colonial  Legislature  has  power  to  impose  duties  of  customs,  to 
punish  infringement,  to  enforce  payment,  and  to  resort  to  forfeiture  if  necessary. 

Held  5th — It  is  no  ground  on  which  to  arrest  judgment  that  the  jury  found  the 
goods  liable  to  forfeiture  on  several  counts,  only  one  or  two  of  which  are  good. 

Information  for  the  condemnation  of  fifteen  quarter  casks 
and  five  half  pipes  French  brandy.  The  Crown  had  a  ver- 
dict on  the  1st,  2nd  and  3rd  counts  of  the  information,  and 
defendant  on  the  4th  count. 

The  information  contained  four  counts — 

1st.  That  persons  unknown  did  between  6th  April  1848, 


THE  QUEEN  V.  BRUNSKILL, 


647 


and  day  of  exhibiting,  &c. — to  wit,  24th  Dec.  1849,  import 
from  a  foreign  country — to  wit,  the  United  States — into  the 
port  of  Toronto,  in  vessels  unknown,  certain  goods,  viz. 
fifteen  quarter  casks  and  five  half  pipes  of  brandy,  containing 
998  gallons,  proof  by  Sikes'  hydrometer,  value  S161.  2s.  6d. 
liable  to  duty.  And  such  person  unknown  did  unship  and 
unlade  and  land  such  goods  before  due  entry  had  been  made 
thereof,  the  goods  being  unshipped  not  for  the  purpose  of 
lightening  said  vessel  in  crossing  over  any  bar,  shoal,  or 
sand  bank,  contrary  to  the  form  of  the  statute;  by  reason 
whereof  said  goods  were  illegally  imported  into  the  pro- 
vince, whereby  said  goods  became  forfeited  ;  and  W.  F.  M. 
being  collector  of  customs,  and  an  ofiicer  of  customs  duly 
authorized,  did  seize  and  take  said  goods  as  forfeited. 

2nd.  That  certain  persons  unknown  did  between  25th 
April  1849  and  day  of  exhibiting,  &c.,  viz.,  24th  December 
1849,  import  from  a  foreign  country,  viz.,  the  United  States, 
into  the  port  of  Toronto,  in  a  vessel  unknown,  other  goods, 
viz.,  brandy,  as  in  1st  count  liable  to  duty,  and  subject  to  an 
ad  valorem  duty,  which  goods  were  before  said  importa- 
tion purchased  by  the  importer  in  a  foreign  country,  viz.,  the 
United  States  :  that  the  persons  unknown — to  wit,  on  the 
24th  December  1849,  while  said  goods  were  subject  to  pay- 
ment of  an  ad  valorem  duty — made  entry  inwards  with  the 
proper  officer  at  said  port,  and  did  state  the  value  of  said 
goods  for  duty,  and  said  goods  were  taken  out  of  said  vessel 
by  virtue  of  such  entry,  and  said  goods  were  not  in  such 
entry  properly  described  by  the  denomination  and  with  the 
character  and  circumstances  according  to  whieh  they  were 
then  charged  (chargeable)  with  duty,  or  might  then  be 
imported,  but  were  untruly  described  in  this,  that  the  value 
for  duty  stated  in  the  entry  was  not  the  actual  cash  value  in 
the  principal  market  in  the  country  where  the  same  were  pur- 
chased, and  whence  they  were  exported  into  this  province, 
nor  the  actual  cash  value  in  the  principal  markets  of  the 
country  where  the  goods  were  purchased  by  the  persons 
importing  the  same ;  but  the  said  goods  were  in  such 
entry  undervalued  and  untruly  described  as  of  much  less 
value  than  either  of  the  cash  values  aforesaid — to  wit, 
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1 13/.  175.  lOrf.,  contrary  to  the  form  of  the  statute,  wherefore 
W.  F.  M.,  &c. 

3rd.  That  certain  persons  unknown,  between  the  25th 
April  1849,  day  of  exhibiting,  viz. — to  wit,  on  the  24th 
December  1849 — did  import  from  a  foreign  country,  viz.,  the 
United  States,  into  the  port  of  Toronto,  in  vessels  unknown, 
divers  brandies  (as  before,)  subject  to  an  ad  valorem  duty  ; 
and  said  persons  unknown,  while  said  goods  were  so  liable, 
did  make  entry  inwards  of  said  goods  with  the  proper  officer 
of  customs  at  said  port,  in  which  entry  the  sum  of  1 13/.  17^. 
10c?.  was  stated  as  the  value  for  duty  of  said  goods,  and  that 
said  goods  were  by  such  entry  undervalued  with  intent  to 
avoid  payment  of  the  duty,  or  some  part  thereof,  contrary  to 
the  form  of  the  statute  ;  by  reason  whereof  said  goods  were 
illegally  imported  and  became  forfeited;  and  W.  F.  M., 
being  collector,  &c.,  (as  before.) 

4th.  That  certain  persons  unknown,  between  25th 
April  1849  and  the  exhibiting  this  imformation — to  wit,  on 
the  24th  December  1849 — imported  by  way  of  merchandize 
from  a  foreign  country  into  the  port  of  Toronto,  divers,  to 
w^it,  (brandies  as  before,)  liable  to  an  ad  valorem  duty, 
which  goods,  before  said  importation,  were  purchased  by  the 
persons  importing  them  in  a  foreign  country,  viz.,  the  United 
States  ;  and  said  persons  unknown,  while  said  goods  were 
liable  to  ad  valorem  duty,  did  make  entry  inwards' of  said 
goods  with  the  proper  officer  of  customs  at  said  port,  and 
warehouse  said  goods,  without  payment  of  duty,  in  H.  M. 
warehouse  :  and  said  persons  unknown,  while  said  goods 
were  liable,  &c.,  did  make  entry  for  home  consumption  of 
part  of  said  goods,  viz.,  of  a  half  pipe  containing  75  gallons 
proof  by  Sikes'  hydrometer  of  said  brandy,  at  the  custom 
house  in  said  port,  in  which  entry  a  certain  sum,  viz.,  10/. 
was  stated  as  the  value  for  duty,  by  virtue  of  which  entry 
said  75  gallons  was  delivered  out  of  said  warehouse,  and 
said  half  pipe  was  not  in  said  entry  properly  described  by 
the  denominations  and  with  the  character  and  circumstances 
according  to  which  said  half  pipe  was  charged  with  value  or 
was  imported,  in  this,  that  the  value  for  duty  stated  in 
such  entry  was  not  the  actual  cash  value  in  the  principal 
market  of  the  country  where  said  half  pipe  was  purchased 
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and  whence  it  was  exported  to  this  province,  nor  the  actual 
cash  value  in  the  principal  markets  of  ihe  country  where 
said  half  pipe  was  purchased  by  the  persons  importing  the 
same  ;  but  the  said  half  pipe  was  by  said  entry  undervalued 
and  untruly  described  as  of  less  value  than  said  cash  value, 
viz.,  of  the  value  of  lOZ.  contrary  to  the  form  of  the  statute, 
whereby  said  half  pipe  became  forfeited,  and  W.  F.  M., 
&c.,  &c.  (as  before.) 

Pleas  : — To  first  count — that  goods  were  not  unladen 
before  due  entry. 

To  second  count — that  the  goods  were  not  by  such  entry 
undervalued  or  untruly  described. 

To  third  count — that  the  goods  were  not  by  such  entry 
undervalued,  with  intent  to  avoid  payment  of  the  duty,  or 
some  part  thereof. 

To  fourth  count — that  the  half  pipe  was  not  by  said  entry 
undervalued  or  untruly  described. 

Issue  on  all. — Verdict  for  the  Crown  on  the  1st,  2nd  and 
Srd  counts,  and  for  defendant  on  the  4th. 

Cameron^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  or 
in  arrest  of  judgment,  objecting  that  the  collector,  W.  F. 
Meudell,  named  in  the  information,  was  improperly  received 
as  a  witness :  that  the  jury  were  wrongly  directed  to  find 
for  the  Crown  on  the  first  three  counts  :  and  that  the  ver- 
dict was  contrary  to  law  and  evidence  on  the  first  and 
second  counts. 

He  denied  the  power  of  the  colonial  legislature  to 
enforce  penalties  and  forfeiture,  although  they  had  power 
to  inforce  duties  :  that  the  power  is  given  to  a  certain  extent 
as  to  repealing  or  reducing  duties  :  that  there  is  no  greater 
power  in  matters  afiecting  foreign  trade  than  is  expressly 
given :  that  forfeitures  are  imposed  by  the  provincial 
statute  in  cases  in  which  the  imperial  legislature  did  not 
impose  them  ;  and  that  such  enactments  are  virtually,  if 
not  literally,  in  contravention  of  the  provisions  of  imperial 
statutes,  and  therefore  void. 

That  the  first  and  second  counts  of  the  information  do  not 
charge  any  intent  to  evade  payment  of  duties,  and  are  there- 
fore insufficient. 

That  the  goods  were  warehoused  according  to  the 
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statute — therefore  they  were  duly  entered.  The  first  count 
therefore  is  not  sustained.  Besides,  it  is  bad  for  not  averring 
that  there  was  no  warrant  or  permit  to  land^  nor  was  any 
evidence  given  that  there  was  no  such  warrant. 

That  the  second  count  admits  an  entry  in  fact  to  have 
been  made,  but  says  it  was  not  a  proper  entry  for  want  of 
certain  descriptive  particulars  ;  but  this  omission  will  not 
make  the  entry  entirely  void,  so  as  to  subject  the  goods  to 
forfeiture  as  for  want  of  any  entry. 

That  the  forfeiture,  as  advanced  by  the  third  count,  was 
beyond  the  authority  of  the  colonial  legislature  :  that  the 
imperial  statute  8  and  9  Vic.  ch.  93,  enacted  and  prescribed 
a  particular  mode  of  dealing  with  cases  where  goods  were 
supposed  to  be  entered  at  too  low  a  price :  that  the 
provincial  statute  10  and  11  Vic.  ch.  31,  goes  further,  and 
forfeits  goods  so  entered  :  that  the  imperial  statute  9  and  10 
Vic.  ch.  94,  does  not  authorise  such  legislation  by  the  pro- 
vincial parliament,  and  that  the  alleged  ground  of  forfeiture 
is  therefore  null. 

Richards^  for  the  Crown,  cited  1  B.  &  A  94 ;  9  Q.  B. 
669  ;  11  Mow.  585  ;  12  M.  &  W.  88  ;  1  Tyr.  3  ;  1  Saund. 
262,  a. 

He  urged  that  the  18th  section  of  the  provincial  statute 
was  silent  about  intent  to  defraud  :  that  the  1st  count  was 
framed  on  sec.  8  of  that  statute  :  that  it  was  unnecessary 
to  aver  there  was  no  warrant  to  land,  for  it  avers  there  was 
no  entry.,  which  must  precede  a  warrant. 

Cameron^  in  reply,  insisted  that  the  absence  of  an  allega- 
tion that  there  was  no  sufferance,  which  sufferance  might 
be  given  before  entry,  or  of  an  intention  to  defraud,  was 
fatal ;  and  that  though  the  importation  w^as  alleged  to  be 
before  the  filing  the  information,  it  is  not  stated  that  the 
offence  charged  was  before. 

He  denied  that  value  was  part  of  the  denominational  cha- 
racter or  circumstances  of  the  goods,  and  therefore  the  second 
count  was  not  sustained,  and  was  insufficient,  for  under- 
value is  the  whole  wrong  alleged.  The  allegation  of  intent 
to  evade  duties  was  indispensable,  to  make  this  cause  good. 

Hector  on  the  same  side. 
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Draper  J. — The  imperial  statute  9  &  10  Vic.  ch.  94, 
(passed  28th  August  1846,)  recites  that  by  8  &  9  Vic.  ch. 
93,  certain  duties  of  customs  are  imposed  upon  the  impor- 
tation into  any  of  the  British  possessions  in  America  of  the 
several  articles  thereiugpentioned,  not  being  the  growth, 
&c.  of  the  United  Kingdom  or  certain  British  possessions, 
and  upon  the  importation  of  certain  sugar  refined  in  bond  ; 
and  that  by  the  said  act  it  is  enacted  that  all  laws,  by-laws, 
usages  or  customs  which  shall  be  in  practice,  or  endeavoured 
or  pretended  to  be  in  force,  or  practiced  in  any  of  the  British 
possessions  in  America,  which  are  in  any  wise  repugnant 
to  the  said  act,  or  to  any  act  of  parliament  made  or  to  be 
made  in  the  United  Kingdom,  so  far  as  such  act  shall  relate 
to  or  mention  the  said  possessions  are  and  shall  be  null  and 
void  ;  and  that  it  is  expedient  to  enable  the  legislature  in 
the  said  British  possessions,  with  the  assent  of  Her  Majesty 
in  council,  to  reduce  or  repeal  all  or  any  of  such  duties  of 
customs,  so  far  as  the  same  may  be  in  force  in  such  posses- 
sions;  and  enacts,  that  whenever  the  legislature  of  any  of 
the  said  British  possessions  shall  make  or  pass  any  act 
reducing  or  repealing  all  or  any  of  the  duties  of  customs 
imposed  by  8  &  9  Vic.  ch.  93,  upon  any  articles  imported 
into  such  possessions,  and  if  Her  Majesty  in  council  assent 
to  such  act,  such  duties,  upon  the  proclamation  of  such 
assent  in  the  colony,  or  at  any  time  thereafter  which  may 
be  fixed  by  such  act,  shall  be  reduced  or  repealed  as  if  the 
reduction  or  repeal  had  been  made  by  act  of  the  imperial 
legislature. 

His  Lordship,  after  referring  to  the  various  provisions  con- 
tained in  sections  1  to  64  of  act  10  &  11  Vic  ch.  31, 
continued — 

There  is  no  room  to  question  the  power  of  the  colonial 
legislature  to  impose  duties  of  customs.  It  has  been 
received  without  doubt  or  question  for  a  long  period,  and 
it  has  received  repeated  recognition  in  imperial  statutes. 
See  8  &  9  V.  c.  93,  sec.  15  ;  3  &  4  Wm.  IV.  c.  59,  sec.  11 ; 
5  &  6  Vic.  ch.  49  sees.  6  &  10  ;  6  Geo.  IV.  c.  114,  sec.  11 ; 
3  Geo.  IV.  c.  119,  sec.  3,  and  various  similar  enactments. 

It  seems  to  admit  also  of  no  doubt,  that  the  power  to  pass 
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a  law  imposing  duties  of  customs  ex  vi  termini,  includes  a 
power  to  pass  a  law  to  punish  infringement,  to  enforce  such 
payment,  to  make  all  necessary  arrangements  or  regulations 
for  due  collection,  and  to  resort  to  forfeiture,  as  a  means  of 
enforcing  compliance,  whenever  ^e  legislature  deem  it 
necessary. 

So  that,  in  my  opinion,  the  right  of  the  provincial  parlia- 
ment to  impose  duties,  and  to  make  all  necessary  provisions 
to  enforce  their  payment,  is  clear  and  undeniable. 

But  that  right  was  subject  to  restrictions.  They  could 
not  authorize  the  importation  of  goods  prohibited  by  impe- 
rial statute  to  be  imported,  or  permit  the  importation  of  goods 
subjected  to  duty  by  the  imperial  statute  to  be  made  at  a 
less  rate  of  duty,  or  free  of  duty  ;  nor  could  they  vary  the 
mode  of  collection,  nor  the  penalties,  nor  forfeitures.  Any 
such  provincial  enactment  must  have  been  void. 

A  new  power  was  conferred  by  the  9th  and  10th  Vic, 
ch.  94,  in  some  of  these  particulars,  for  it  permitted  the 
provincial  enactment,  as  to  the  reduction  or  entire  removal 
of  duties  imposed  by  imperial  statute,  to  operate  as  a  repeal 
of  the  latter.  But  this  statute  contains  nothing  to  limit  or 
restrict  the  rights  previously  exercised  by  the  colonial  par- 
liament as  to  imposing  duties  ;  nor  can  any  other  construe- 
tion  be  given  to  its  language  than  that  of  enlarging  the 
powers  formerly  possessed,  and  without  restraining  the 
provincial  legislature  to  do  less,  to  enable  it  to  do  much 
more. 

The  third  count  in  the  information  is  framed  under  the 
provincial  statute  12  Vic.  ch.  1,  sec.  18,  which  enacts,  with 
regard  to  packages  of  goods  entered,  "  that  if  any  package 
shall  be  found  to  contain  any  goods  not  mentioned  in  the 
invoice,  or  if  any  goods  shall  be  found  which  shall  not 
correspond  with  the  description  thereof  in  the  invoice,  and 
such  omission  or  non-correspondence  shall  appear  to  have 
been  made  for  the  purpose  of  avoiding  the  payment  of  the 
duty  or  of  any  part  of  the  duly  on  such  goods  ;  or  if  in  any 
invoice  or  entry  any  goods  shall  have  been  undervalued, 
with  such  intent  as  aforesaid,  or  if  the  oath  or  affirmation 
made  with  regard  to  any  such  invoice  or  entry  shall  be 
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wilfully  false  in  any  particular,  then  in  any  of  the  cases 
aforesaid  all  the  packages  and  goods  included,  or  pretended/ 
to  be  included,  or  which  ought  to  have  been  included,  in 
such  invoice  or  entry,  shall  be  forfeited ;  and  the  burden  of 
proof  that  all  the  acquirements  of  this  act,  and  of  the  act 
hereby  amended,  (10  &  11  Vic.  ch.  31),  with  regard  to  the 
entry  of  any  goods  have  been  complied  with  and  fulfilled, 
shall  in  all  cases  lie  upon  the  parties  whose  duty  it  was  to 
comply  with  and  fulfil  the  same." 

This  count  charges  the  entry  inwards  of  these  brandies 
to  have  been  made  with  the  proper  officer  of  customs  at  the 
port  of  Toronto;  that  the  brandies  were  in  such  entry 
valued  at  &c.,  and  that  the  goods  were  by  such  entry 
undervalued,  with  intent  to  avoid  payment  of  the  duty  or 
some  part  thereof. 

The  jury  found  for  the  Crown  on  this  count ;  and  it  is  first 
urged  that  there  should  be  a  new  trial  on  the  ground  of 
misdirection,  because  it  was  said  the  learned  judge  did 
not  leave  to  the  jury  evidence  of  entries  made  at  other 
times  by  defendant  and  by  other  persons  at  this  port,  and  at  \ 
the  port  of  Hamilton,  in  which  invoices  of  the  goods  made  ! 
in  the  country  of  their  growth  or  production,  instead  of  ; 
invoices  made  in  the  country  where  the  parties  making  ; 
such  entries  purchased  the  goods,  without  objection  on  the  I 
part  of  the  officer  of  customs,  as  establishing  a  custom  to  \ 
enter  goods  in  the  manner  these  brandies  were  entered,  ^ 
and  so  as  tending  to  negative  the  fraudulent  intent.  No 
such  objection  was  raised  at  the  trial  to  the  charge,  which 
alone  might  prevent  its  prevailing  now.    But,  as  I  under- 
stand, the  charge  is  not  properly  open  to  such  an  exception, 
for  the  evidence  was  left  to  the  jury,  though  the  learned 
judge,  in  commenting  on  the  whole  facts  of  the  case,  did  not 
draw  conclusions  favourable  to  the  defendant.    And  in 
looking  at  the  evidence  as  to  this  count,  I  feel  bound  to  say 
that  it  appears  to  me  fully  to  warrant  the  charge,  and  to 
sustain  the  finding  of  the  jury. 

The  second  count  appears  to  be  framed  upon  the  6th  and 
*  18th  sec.  12  Vic.  ch.  1.    The  former  section  prescribing  the 
mode  of  determining  the  value  of  goods  where  they  are 
4  a  VOL.  vin. 
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subject  to  an  ad  valorem  duty,  the  latter  providing  that  if 
in  any  invoice  or  entry  any  goods  shall  have  been  under- 
valued for  the  purpose  of  avoiding  the  payment  of  the  duty, 
or  any  part  of  the  duty,  such  goods  shall  be  forfeited. 

The  charge  is  that  the  goods  were  untruly  described  in. 
not  being  stated  as  of  the  cash  value  in  the  markets  where 
the  importers  purchased  them,  but  it  is  not  added  that  such 
untrue  description  and  undervaluation  was  made  with 
intent  to  avoid  the  payment  of  duty. 

In  the  argument  this  count  was  treated  as  if  framed  upon 
the  18th  sec.  of  10  &  11  Vic.  ch.  31,  which  forfeits  goods 
not  properly  described  in  the  entry  by  the  denominations 
and  with  the  character  and  circumstances  according  to 
which  such  goods  are  charged  with  duty,  or  may  be 
imported.  And  it  was  insisted  that  the  rule  established  by  * 
sec.  6th  of  12  Vic.  ch.  1,  formed  the  character  and  circum- 
stances according  to  which  these  brandies  were  charged 
with  duty — because,  being  subject  to  an  ad  valorem  duty, 
the  place  of  purchase  was  a  circumstance  according  to 
which  the  value  was  to  be  determined  on  which  the  duty 
was  payable;  and  the  18th  sec.  of  the  10&  11  Vic.  says 
nothing  about  the  intent  to  defraud.  I  have  not  arrived  at 
this  conclusion,  for  I  think  the  count  not  sustainable  as 
founded  on  the  6th  sec.  of  12  Vic.  ch.  1,  and  the  18th  sec. 
of  10  &  11  Vic.  ch.  31.  The  duty  is  fixed  when  the 
value  is  ascertained,  and  the  rule  for  ascertaining  the  value 
is  not  a  character  of  the  goods,  or  circumstances  attaching 
to  them,  according  to  which  the  duty  is  charged.  The 
statute  10  &  11  Vic.  contains  no  clause  similar  to  section 
6th  of  12  Vic. ;  and  I  think  that  it  is  too  much  to  contend 
that  where  the  latter  act  provides  a  mode  of  ascertaining 
the  value,  and  also  imposes  the  penalty  of  forfeiture  if  the 
goods  are  undervalued,  that  the  forfeiture  can  be  held  to 
have  occurred  under  a  former  act,  not  containing  the  same 
provision  as  to  ascertaining  the  value,  but  another  and  dif- 
ferent mode  (sec.  15)  and  rule,  which  the  latter  act  repeals. 
I  do  not  think  the  count  can  be  sustained  either  way  ;  nor 
under  section  18th  of  12  Vic.  ch.  1,  because  the  intent  to 
avoid  payment  of  duty  is  not  alleged  ;  nor  under  sec.  18th 
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of  10  &  11  Vic.  ch.  31,  because  I  do  not  consider  the  act 
charged  and  proved  to  fall  within  the  proper  interpretation 
of  that  section. 

The  first  count  is  framed  on  the  8th  sec.  of  10  &  11  Vic. 
ch.  31,  which  forfeits  goods  unladen  before  due  entry  has 
been  made  and  warrant  granted  for  unlading  the  same, 
except  at  some  place  where  an  officer  is  appointed  to 
attend  the  unlading,  or  at  some  place  for  which  a  suffer- 
ance to  unlade  is  granted,  unless  the  unlading  be  for  the 
purpose  of  lightening  the  vessel  in  crossing  over  a  shoal,  bar 
or  sand-bank.  The  charge  is  that  the  goods  were  unladen 
before  due  entry  was  made,  negativing  that  such  unloading 
was  for  the  purpose  of  lightening  the  vessel. 

It  was  insisted  that  this  count  was  bad  for  not  alleging 
either  that  the  unlading  was  for  the  purpose  of  avoiding 
duties,  or  that  there  was  no  sufferance.  As  to  the  first 
objection;  the  forfeiture  is  made  absolutely  dependant  on  the 
fact  of  unlading  without  entry,  unless  under  a  particular 
exception.  And  I  do  not  read  this  section  as  intending  to 
authorise  the  landing  by  sufferance  before  entry.  On  the 
contrary,  the  first  part  of  the  section  appears  to  me  to  over- 
ride the  whole,  and  that  it  must  be  thus  read — no  goods 
shall  be  unladen  without  entry,  nor  after  entry,  except  at 
some  place  where  an  officer  is  appointed  to  attend  the 
unlading,  or  for  which  a  sufferance  shall  be  granted  for  the 
unlading.  I  therefore  think  this  count  good  in  form.  It  is 
material  to  examine  if  it  were  strictly  proved  ;  since  if  the 
evidence  sustains  the  finding  on  the  third  count,  as  I  think 
it  does,  it  is  of  no  use  to  determine  whether  in  fact  these 
goods  were  liable  to  forfeiture  on  other  and  distinct  grounds 
from  those  contained  in  the  third  count. 

If  then  the  second  count  is  bad,  the  question  that  remains 
is,  whether  judgment  can  be  given  for  the  Crown  on  the  first 
and  third,  or  either  of  them.  There  is  but  one  parcel  of 
goods ;  the  object  of  the  information  is  that  those  goods 
should  be  condemned  and  forfeited.  Four  grounds  are 
alleged,  distinct  from  one  another,  on  which  such  forfeiture 
is  said  to  accrue.  The  jury  negatived  one  ground— that 
alleged  in  the  fourth  count ^ — they  find  all  the  others  proved. 
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But  the  court  are  of  opinion  that  one  of  the  grounds  relied 
on  is  insufficient  in  point  of  law,  as  stated.  This  is  charged 
in  a  distinct  count ;  the  evidence  offered  to  sustain  it  was 
more  properly  applicable  to  the  third  count,  and  did,  in  my 
opinion  justify  the  verdict  on  the  third,  while  I  do  not 
think  it  so  strictly  applicable  to  the  second. 

For  the  defendant  it  is  insisted  that  this  comes  within  the 
principle  of  the  case  of  Regina  v.  O'Connell,  9  Jur.  25. 

Now,  there  is  no  analogy  between  this  case  and  a  civil 
action.  There  are  no  damages  given,  and  no  question 
arising  whether  the  jury  may  not  have  gi  ven  those  damages 
in  part  upon  a  count  not  sustainable  in  law.  Nor  does  the 
question  arise,  as  it  did  in  the  case  of  the  Queen  v.  O'Con- 
nell, after  judgment  on  a  writ  of  error.  There  the  indict- 
ment contained  several  counts  on  which  the  defendants  were 
convicted,  and  a  general  judgment  was  entered  on  the  find- 
ings of  the  jury.  Some  of  the  counts  were  good,  one  was 
bad,  and  the  court  reversed  the  judgment.  But  the  appli- 
cation of  that  case  to  the  present,  as  contended  for  here, 
would  be  to  extend  it  beyond  its  plain  import,  and  the 
language  and  meaning  of  those  learned  judges  on  whose 
opinion  the  House  of  Lords  acted.  For  we  are  asked  to\ 
decide  that  because  the  jury  have  found  these  goods  liable  to 
forfeiture  on  three  several  counts,  only  one  or  two  of  which 
are  good,  therefore  no  judgment  at  all  shall  be  rendered  ; 
that  the  court  shall  not  adjudge  a  forfeiture  for  a  cause  suf- 
ficiently alleged  in  the  information  and  found  by  the  jury ;  / 
because  another  or  other  distinct  causes  of  forfeiture  are( 
alleged  in  other  counts,  which  are  insufficient  in  point  of) 
law,  and  the  jury  have  found  the  goods  liable  to  forfeiture 
for  those  causes  also.    I  do  not  accede  to  this  proposition.  • 

I  agree  that  no  judgment  should  be  given  on  the  insuf- 
ficient count,  but  I  see  neither  reason  nor  authority  for 
holding  the  court  precluded  thereby  from  giving  judgment 
in  such  a  case  as  this  on  the  good  count.  Even  in  a  crimi- 
nal case  against  a  party  Lord  Denman  observes — the  objec- 
tion of  a  general  judgment  not  being  sustainable  on  an 
indictment  containing  good  and  bad  counts  may  be  avoided 
"  by  the  court  passing  a  separate  judgment  on  each  count 
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and  saying,  we  adjudge  that  upon  this  count,  on  which  the 
prisoner  is  found  guilty,  he  ought  to  suffer  so  much  ;  that  on 
the  second  count  he  ought,  on  being  found  guilty,  to  receive 
such  a  punishment — whether  the  count  turns  out  to  be  good 
or  not  we  pronounce  no  opinion,  and  that  question  would 
be  reserved  for  the  superior  court.  A  court  of  error  would 
then  reverse  the  judgment  only  on  such  counts  as  could  not 
be  supported  in  law,  leaving  that  to  stand  which  had  pro- 
ceeded on  valid  grounds."  There  can  be  no  difficulty,  nor 
any  objection,  that  I  can  see,  in  applying  such  a  mode  of 
decision  to  proceedings  in  rem,  as  well  as  in  personam  ; 
and  a  fortiori  where  the  judgment  on  the  good  count 
exhausts  all  the  materials  of  punishment  and  admits  of  no 
addition,  as  is  the  case  on  a  judgment  of  forfeiture. 

I  am  of  opinion  therefore  that  the  judgment  should  not 
be  arrested.  It  will  be  for  the  Crown  so  to  enter  it  as  to 
avoid  a  writ  of  error.  ^ 

The  rule  was  also  for  a  new  trial.  On  this  point  I  am 
equally  of  opinion  that  the  rule  should  be  discharged. 
Agreeing  with  the  Chief  Justice  in  his  view  of  the  evidence, 
I  make  no  further  observations  on  this  point. 

Robinson,  C.  J. — Mr.  Justice  Draper  having  been  at  the 
pains  to  compare  and  state  the  various  enactments,  impe- 
rial and  provincial,  which  bear  upon  this  prosecution,  I  need 
not  repeat  them.  Independently  of  questions  of  form,  the 
evidence,  I  think,  called  for  a  verdict  of  condemnation  on 
the  merits. 

I  agree  generally  in  the  view  taken  of  the  case  by  my 
brother  Draper.  My  opinion  is  that  the  colonial  legislature 
may  legally  add  to  the  securities  for  a  due  enforcement  of 
the  law  provided  by  the  imperial  statutes.  They  are 
allowed  to  add  duties  for  eolonial  purposes,  and  having  an 
interest  in  those  duties  they  may  provide  additional  penal- 
ties, to  prevent  their  being  evaded  either  by  mere  omission 
to  pay  the  duty,  or  by  fraudulent  contrivances  of  any  kind. 

The  first  count,  in  my  opinion,  states  a  good  cause  of 
forfeiture,  whether  the  evidence  sustained  it  may  admit  of 
doubt. 

The  second  count  does  not,  I  think,  charge  a  good  cause 
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of  forfeiture.  For  all  that  is  stated  in  it,  the  defendant  may 
have  stated  truly  the  places  where  the  goods  were  pur- 
chased, and  from  whence  they  were  imported  ;  and  if  the 
words  "  character  and  circumstances  according  to  which 
they  were  to  be  charged  with  duty,"  could  be  so  extended 
as  to  make  them  require  an  accurate  report  of  the  place 
where  the  goods  were  purchased,  which  I  doubt,  still  we 
are  not  informed  by  this  count  that  these  were  untruly  stated 
in  any  other  respect  than  that  the  goods  were  stated  to  be 
of  less  value  than  in  fact  they  were,  supposing  them  to 
have  been  purchased  at,  and  to  have  come  from  the  places 
stated. 

Now,  the  mere  question  of  value  of  certain  goods  may  be 
only  matter  of  opinion,  on  which  persons  may  honestly 
differ.  Goods  may  be  undervalued  ignorantly,  and  without 
any  fraudulent  design ;  and  this  count,  I  think,  improperly 
as^mes  that  the  mere  fact  of  their  being  undervalued 
necessarily  subjects  them  to- forfeiture,  without  shewing 
any  fraudulent  misdescription,  or  untrue  report,  or  any  con- 
trivance to  mislead  the  judgment  of  the  officer,  or  any  design 
to  impose  upon  him,  or  any  intent  to  evade  payment  of 
duties  properly  chargeable.  There  is  not  sufficient  charged 
in  the  second  count  to  bring  the  case  within  any  cause  of 
forfeiture  specified  in  any  of  the  statutes.  That  count  there- 
fore, I  am  of  opinion,  is  bad. 

The  third  count  I  take  to  be  sufficient,  for  it  charges  a 
wilful  understating  of  the  value  for  duty  of  the  said  goods, 
with  intent  to  avoid  the  payment  of  duty,  which  is  the  offence 
specified  in  the  clause  of  the  act.  The  evidence  supported 
that  count. 

The  7th,  8th,  and  18th  clauses  of  12  Vic.  ch.  1,  provide 
in  effect,  that  with  respect  to  goods  subject  to  an  ad  valorem 
duty,  the  importer  must  take  care  at  his  peril  that  he 
makes  entry  of  them  as  the  law  requires,  and  he  must  be 
prepared,  when  this  is  questioned,  to  shew  that  he  has  done 
so.  The  7th  and  8th  clauses  are  express  that  no  entry 
shall  be  deemed  perfect  unless  the  proper  invoice  shall 
be  produced  to  the  collector,  attested  as  the  act  requires ; 
and  the  18th  clause  throws  upon  the  importer  the  burthen 
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of  proving  that  all  the  requirements  with  regard  to  entry 
have  been  complied  with." 

And  the  10  &  11  Vic.  ch.  31,  sec.  8,  provides  that  any 
goods  shall  be  forfeited  if  unladen  before  due  entry  shall 
have  been  made. 

The  effect  of  all  the  provisions  referred  to  is  to  subject  the 
goods  to  forfeiture  if  unladen  before  due  entry  ;  and  inten- 
tional fraud  forms  no  necessary  part  of  an  information  upon 
that  cause  of  forfeiture,  whatever  might  be  the  effect  on  the 
trial  of  its  being  plainly  shewn  that  the  transgression  of  the 
law  arose  from  accident  or  mistake,  and  was  clearly  not 
wilful.  This  applies  to  the  first  count  of  this  information. 
And  I  think  the  entry  of  the  goods  upon  invoices  which 
were  not  the  invoices  of  sales  to  the  importer  in  the  country 
where  he  purchased,  and  were  therefore  not  those  which  the 
law  required  him  to  produce,  and  an  entry  made  without 
the  oath  which  the  law  requires,  is  not  that  due  entry  which 
is  necessary  to  give  a  legal  right  to  unlade. 

If  it  were  doubtful  whether  an  entry  in  fact  having  been 
made,  however  deceptive  or  erroneous  or  incomplete, 
could  be  treated  as  no  sufficient  entry  on  the  trial  of  an 
information  for  unlading  goods  without  due  entry,  still  that 
would  afford  no  reason  for  disturbing  this  verdict  if  the  goods 
could  be  held  to  be  legally  condemned  under  the  third 
count,  for  this  is  a  proceeding  in  rem^  and  the  effect  is  the 
same  whether  the  goods  are  condemned  under  one  count 
or  another,  or  under  both. 

Upon  the  third  count,  I  see  no  pretence  for  raising  a  doubt 
either  as  to  the  sufficiency  of  the  count,  or  of  the  evidence 
to  support  a  conviction  under  it.  I  think  therefore  the  rule 
should  be  discharged. 

Several  minor  objections  were  taken,  which  appeared  to 
me  to  be  clearly  not  tenable.  No  goods  can  come  to 
Toronto  but  by  land  or  inland  navigation,  and  we  cannot 
therefore  hold  it  necessary  to  negative  any  proviso  or 
exception  which  is  clearly  applicable  to  importations  by 
sea  only.  It  is  sufficiently  averred  that  the  offence  was 
committed  within  the  port  of  Toronto,  if  that  be  necessary; 
and  as  to  negativing  any  sufferance  being  granted  under 


) 

560  queen's  bench,  trinity  term,  15  vic. 

8th  sec.  9  10  &  11  Vic.  ch.  31,  that  the  clause  does  not  give 
authority  to  grant  a  sufferance  for  landing  goods  not  duly 
reported  and  entered,  but  only  a  sufferance  to  land  at  some 
place  not  a  port  of  entry  goods  which  have  been  duly 
entered. 

It  will  be  for  the  crown  officer  to  take  care  that  by  the 
mode  of  entering  his  judgment  he  does  not  leave  room  for 
objecting  that  a  general  judgment  would  shew  the  con- 
demnation to  have  taken  place  as  well  on  the  second  count 
as  on  the  others,  which  count  we  consider  defective. 

Burns,  J.,  concurred.  , 

Per  Cur. — Rule  discharged. 


TRINITY   TERM,  1851. 

Present: — The  Hon.  J.  B.  Robinson,  C.  J. 

The  Hon.  Mr.  Justice  Draper,  J. 
The  Hon.  Mr.  Justice  Burns. 

McIntyre  v.  Hutson. 

Commissioners  have  no  power  to  issue  bailable  process  under  2  Geo.  IV.  ch.  1, 
sec.  9,  since  the  passing  of  12  Vic.  ch.  63. 

Mr.  Phillpotts  moves  to  set  aside  a  capias  ad  responden- 
dum and  arrest  thereon,  and  subsequent  proceedings,  for 
irregularity,  with  costs. 

The  irregularity  complained  of  was,  that  the  defendant 
had  been  arrested  in  April  last  by  a  constable  in  the  county 
of  Renfrew  in  Upper  Canada,  upon  a  writ  of  capias  ad  res- 
pondendum issued  from  this  court  not  by  the  Clerk  of  the 
Crown  and  Pleas  or  any  of  his  deputies,  but  by  a  commis- 
sioner for  taking  affidavits.  And  it  was  contended  that 
since  the  stat.  12  Vic.  ch.  63,  giving  a  new  form  of  process, 
to  which  the  writ  in  question  conformed,  it  was  no  longer 
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competent  to  a  commissioner  to  issue  a  capias  ad  respon- 
dendum under  authority  of  the  2nd  Geo.  IV.  sec.  9. 

Per  Cur.— We  think  the  statute  12  Vic.  ch.  63,  sees.  22 
and  24,  virtually  repeals  the  provision  in  2  Geo.  IVi  ch.  1, 
sec.  9. ;  and  consequently  that  the  ca,  re.  in  this  case  was 
irregularly  issued  by  a  commissioner. 

We  therefore  make  the  rule  absolute  (a). 


HiGSON  V.  Thompson. 

Duplicity  in  a  count — Trespass — Case. 

Duplicity  in  a  count  consists  in  supporting  the  same  claim  on  several  distinct 
grounds — not  in  laying  several  iniuries  in  one  count.  A  count  in  case  there- 
fore, for  maliciously  seizing  a  horse  of  large  value  as  a  distress  for  a  very  small 
sum,  when  there  were  other  chattels  of  smaller  value  which  might  have  been 
taken — with  an  averment,  also,  that  the  defendant  afterwards  sold  the  horse 
for  much  less  than  he  was  worth — is  not  bad  for  duplicity. 

The  defendant,  setting  up  as  his  defence  that  his  act  complained  of  was  illegal 
and  wholly  unwarrantable,  does  not  give  ground  for  the  objection  on  his  part 
that  trespass  and  not  case  should  have  been  the  form  of  action. 

Declaration  :  Case  for  the  unnecessary  seizing  of  a  horse 
of  large  value  as  a  distress  for  a  very  small  sum,  when 
other  chattels  of  smaller  value  might  have  been  taken. 
After  stating  the  distress,  the  declaration  went  on  to  aver 
that  the  defendant  sold  the  horse  for  a  much  less  sum  than 
the  same  was  reasonably  worth,  and  thereby  took  an  ex- 
cessive and  unreasonable  distress. 

Demurrer — for  duplicity,  in  stating  as  one  breach  of  duty 
the  taking  and  distraining  the  horse  of  greater  value,  &c., 
and  also  the  selling  and  disposing  of  the  horse  for  less  than 
it  was  worth  ;  also,  because  trespass  and  not  case,  should 
have  been  brought. 

Welter  for  the  demurrer ;  he  cited  6  C.  B.  427,  and  re- 
ferred to  9  Vic.  ch.  20 ;  12  Vic.  ch.  83,  sec.  27. 

Leith,  contra ;  he  cited  4  Q.  R,  493 ;  12  A.  &  E. 
488;  14  Jurist,  695  ;  4B.  &Ad.  113;  1  N.  &  Man.  671 ; 
6  Q.  B.  R.  282 ;  2  Str.  851  ;  1  Bum.  590. 

Robinson,  C.  J. — The  first  count  is  sufficient,  in  our 
opinion ;  it  clearly  states,  as  the  cause  of  action,  the  unne- 
cessary seizing  of  a  horse  of  large  value  as  a  distress  for  a 
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very  small  sum,  when  there  were  other  chattels  of  smaller 
value  which  might  have  been  taken.  That  is  all  the  plain- 
tiff slates  as  having  been  done  wrongfully  and  maliciously. 
The  selling  the  horse  afterwards  at  less  than  he  was  worth 
is  not  complained  of  as  a  substantive  and  distinct  cause  of 
action,  but  is  merely  stated  to  shew  how  the  plaintiff  was 
injured,  and  that  the  act  constituted  an  excessive  distress. 

If  the  plaintiff  had  stated  that  the  defendant  wrongfully 
and  maliciously  sold  the  horse  for  less  than  he  could  have 
got  for  him,  that  would  have  shewn  that  he  meant  also  to 
claim  damages  on  that  account ;  but  the  count  would  not 
therefore  have  been  bad  for  duplicity.  I  refer  on  this  point 
to  our  judgment  in  Reid  v.  Carroll,  in  Michaelmas  Term 
last.  Duplicity  in  a  count  consists  in  supporting  the  same 
claim  on  several  distinct  grounds,  not  in  laying  several 
injuries  in  one  count. 

As  to  the  objection  that  trespass  should  have  been 
brought  and  not  case,  that  is  grounded  on  the  pretence  set 
up  by  the  defendant  that  his  own  act  was  altogether  un- 
warranted and  illegal,  an  objection  which  does  not  lie  in 
his  mouth.  It  might  equally  have  been  a  malicious  injury, 
and  the  plaintiff  might  elect  one  form  of  remedy  or  the 
other.  The  case  of  Branscomb  v.  Bridges  et  al.  (1  B.  & 
C.  145.),  is  expressly  in  point;  and  Bishop  v.  Lady  Mon- 
tague (Cro.  Jac.  824),  is  to  the  same  effect. 

The  demurrer  to  the  2nd  count  was  not  attempted  to  be 
supported. 

Per  Cur. — Judgment  for  the  plaintiff. 


Walton  v.  Hill. 

In  setting:  out  a  will  in  pleading  there  is  no  necessity  to  aver  that  all  the  solem- 
nities of  the  statute  have  been  observed  in  regard  to  the  execution  of  the  will. 
The  averment  that  the  will  was  made  and  published  as  by  law  is  required  for 
the  passing  of  real  estate,  is  sufficient. 

Where  a  will  expressly  declares  that  what  is  given  to  the  widow  is  intended  to 
be  m  lieu  of  dower,  and  where  the  widow  accepts  it,  she  is  as  much  bound  by 
her  election  in  a  court  of  law  as  in  equity. 

A  widow  cannot  so  far  elect  to  take  under  a  devise  as  to  enter  into  possession  of 
the  whole  property  out  of  which  she  claims  dow'er,  and  yet  sue  for  her  dower, 
whan  that  was  part  of  the  properly  expressly  devised  to  her  in  lieu  of  dower. 
(See  the  plea  in  this  case,  and  the  applicability  of  this  principle  to  such  plea.) 

Declaration — "  Dower." 
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Plea :  That  the  said  Matthew  Walton  in  his  lifetime — 
to  wit,  23rd  June  1832,  duly  made  and  published  his  last 
will  and  testament  in  writing,  as  by  law  is  required,  for  the 
passing  of  real  estate  ;  and  thereby,  amongst  other  things, 
did  give  and  bequeath  unto  his  wife,  the  said  Isabella 
Walton,  all  his  real  and  personal  propertyj  to  be  held  and 
enjoyed  by  her  for  the  support  and  maintenance  of  herself 
and  the  said  M.  W.  until  the  eldest  child  should  arrive  at 
the  age  of  twenty-one  years ;  and  directed  that  at  that  time 
the  whole  of  the  said  property  should  be  valued  and  equally 
divided  amongst  all  his  said  children,  the  dividing  of 
which  should  be  left  to  the  executrix  and  executors  of  his 
said  will ;  and  that  the  parts  or  divisions  allotted  should, 
be  received  and  enjoyed  by  the  children  as  they  came  to 
the  age  of  twenty-one  years  respectively ;  each  child,  as  he 
or  she  should  arrive  at  the  age  of  twenty-one  years,  to  have 
one  of  the  said  parts  or  divisions ;  provided,  nevertheless, 
that  one-half  of  each  portion  or  division  then  becoming  the 
share  of  each  child,  should  be  retained  by  his  said  wife  the 
said  Isabella  Walton,  or  the  value  thereof  paid  to  her  in 
half-yearly  payments  should  continue  to  be  made  during 
the  life  of  the  said  Isabella  Walton,  and  which  she  should 
hold  in  her  right ;  and  by  the  said  will  the  said  M.  W. 
deceased,  did  further  will  and  desire  that  the  advantages 
and  benefits  made  thereby  to  the  said  Isabella  Walton,  his 
said  wife,  should  be  considered  in  lieu  of  dower,  w^hich 
would  otherwise  accrue  to  her  according  to  law ;  and  the 
said  Joseph  Hill  further  saith,  that  the  said  M.  W.  after- 
wards departed  this  life  seized  in  fee,  amongst  other  here- 
ditaments, of  the  premises  in  the  said  plaint  mentioned, 
without  having  revoked  his  said  will ;  and  that  afterwards 
— to  wit,  1st  January  1837 — the  said  Isabella  Walton  en- 
tered into  possession  of  the  real  and  personal  estate  of  the 
said  M.  W.,  deceased,  and  elected  to  accept,  take  and  re- 
ceive, and  did  accept,  take  and  receive  the  said  devise 
under  the  said  will,  in  lieu,  recompense  and  satisfaction 
of  her  dower  of  and  in  and  to  all  the  lands  of  the  said  M. 
W.,  deceased,  according  to  the  said  devise  so  made  to  her 
in  that  behalf ;  and  this  the  said  Joseph  Hill  is  ready  to 


564 


queen's  bench,  trinity  term,  16  VIC. 


testify;  and  therefore  he  prays  judgment,  if  the  said  Isabella 
Walton  ought  to  have  her  dower  of  the  messuages  and 
tenements  aforesaid,  with  their  appurtenances. 

Demurrer  :  Because  it  was  not  alleged  m  the  said  plea 
that  the  said  last  will  and  testament  of  the  said  Matthew 
Walton,  deceased,  was  signed  by  the  said  testator,  nor 
whether  the  same  was  signed  in  the  presence  of  witnesses, 
nor  whether  the  same  was  duly  attested  by  witnesses  as 
by  law  required,  which  should  have  been  shewn,  in  order 
that  it  might  have  appeared  to  the  court  whether  the  same 
was  sufficiently  executed  and  attested  or  not. 

And  also,  because  it  was  not  shewn  with  due  certainty 
by  the  said  plea  that  any  freehold  estate  for  the  life  of  the 
demandant,  nor  any  estate  in  lands  and  tenements  whatso- 
ever passed,  under  and  by  virtue  of  the  said  will  of  the 
said  Matthew  Walton,  inasmuch  as  it  was  not  alleged  in 
the  said  plea  that  the  said  Matthew  Walton  was  seized  of 
any  estate  whatsoever  in  lands  or  tenements  at  the  time 
of  the  making  and  executing  of  his  said  will,  but  merely 
that  he  departed  this  life  seized  in  fee  as  in  the  said  plea 
mentioned ;  and  it  not  being  alleged  that  the  said  will 
was  executed,  or  that  the  said  testator  Matthew  Walton 
departed  this  life  after  the  passing  of  an  act  of  the  parlia- 
ment of  the  late  province  of  Upper  Canada,  passed  in  the 
fourth  year  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intituled  "  An  Act  for  amending  the  law  re- 
lating to  real  property,  and  rendering  the  proceedings  for 
recovering  possession  thereof  in  certain  cases  less  difficult 
and  expensive."  It  did  not  therefore  appear  by  the  said 
plea  that  any  estate  in  lands  or  tenements,  of  which  the 
said  Matthew  Walton  was  not  seized  at  the  time  of  the  exe- 
cuting the  said  will,  could  have  passed  under  and  by  virtue 
thereof. 

And  also,  because  it  was  not  shewn  in  the  said  plea 
with  sufficient  certainty  and  particularity  of  what  lands 
and  tenements  the  said  Matthew  Walton  was  seized,  by 
reason  whereof  the  demandant  could  not  safely  take  issue 
upon  the  allegation  that  he  died  seized,  as  in  the  said  plea 
alleged. 
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Strong  for  the  demurrer:  he  cited  3  Ch.  PI.  397;  i 
Saund.  172  ;  Co.  Litt.  39  (b)  note  1  ;  1  Swanst.  425 ;  6 
Cruise,  35  ;  4  Coke,  1. 

BouUon  conirsi ;  he  cited  Dyer,  85  (a);  1  Saund.  276  (c); 
4  Bing.  503 ;  1  Bing.  N.  C.  259. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  there  was  no  necessity  for  the  defendant,  in 
setting  out  the  will,  to  aver  that  all  the  solemnities  of  the 
statute  had  been  observed  in  regard  to  the  execution  of 
the  will.  Mr.  Chitty  in  his  forms  of  pleading  a  devise, 
does  in  several  precedents  insert  such  averments,  but  in 
a  note  to  2nd  vol.  426  he  states  it  not  to  be  necessary.  The 
plea  here  alleges  that  the  testator  duly  made  and  published 
his  last  will  and  testament  in  writing  as  by  law  is  required 
for  the  passing  of  real  estate,  which  ^-e  consider  sufficient. 

As  to  the  substantial  question,  the  demandant's  counsel 
argued  as  if  the  doctrine  of  election  in  cases  of  dower  were 
in  all  cases  confined  to  courts  of  equity,  but  the  distinction 
is  clear,  that  when  the  will  expressly  declares  that  what  is 
given  is  intended  to  be  in  lieu  of  the  dower,  and  where  the 
widow  accepts  it,  she  is  as  much  bound  by  her  election  in 
a  court  of  law  as  in  equity  ;  and  her  claim  to  dower  is  as 
effectually  barred.  She  cannot  under  such  circumstances 
have  both.  If  the  claim  is  resisted  only  on  the  ground  that 
the  testator  could  not  have  intended  that  she  should  have 
both,  and  that  it  is  therefore  not  equitable  in  her  to  insist  on 
both,  then  the  case  is  one  for  equity  exclusively. 

There  is  yet  to  be  considered  the  objection  which  has 
been  taken  to  the  sufficiency  of  the  plea  in  point  of  form. 
It  is  objected  that  it  does  not  directly  and  plainly  shew  that 
the  widow  has  in  fact  taken  anything  under  the  will ; 
because,  for  all  that  appears  in  the  plea,  the  testator  may 
have  had  no  real  estate  at  the  time  of  makins:  his  will  in 
1832,  in  which  case  nothing  would  have  passed  under  it. 
I  do  not  think  this  objection  to  the  plea  should  prevail.  It 
is  true  it  is  not  shewn  when  the  husband  died,  he  may  have 
died  before  the  statute  4  Wm.  IV.  ch.  1,  sec.  47,  came  into 
force,  or  he  may  have  died  afterwards ;  in  which  latter  case 
real  estate  acquired  after  his  will  was  made  would  not  pass. 
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Admitting  that  if  the  sufficiency  of  the  plea  wholly  de- 
pended on  its  appearing  that  the  demandant  took  any  real 
property  under  the  will  it  ought  to  have  been  shewn  by  the' 
plea  that  the  testator  was  seized  when  he  made  his  will, 
yet  it  does  not  depend  wholly  upon  that,  for  the  will  gives 
the  demandant  all  her  husband's  real  and  personal  property ; 
under  which  words  "reaZ"  chattels  and  all  kinds  of  per- 
sonal property  would  pass  and  without  reference  to  the  fact 
at  what  time  before  his  death  they  were  acquired  :  and  the 
plea  avers  that  she  did  on  her  husband's  death  enter  into 
possession  of  all  his  real  and  personal  estate,  and  in  par- 
ticular of  the  estate  out  of  which  dower  is  now  claimed,  and 
elected  to  accept  and  receive,  and  did  accept  and  receive 
the  said  devise  in  lieu  of  her  dower.  So  that  we  have  the 
statement  that  she  entered  into  the  possession  of  this  par- 
ticular estate,  and  that  she  entered  into  possession  of  all  his 
other  real  and  personal  property,  without  however  its  being 
alleged  that  he  had  any  other  property ;  and  that  she  also 
accepted  the  devise  in  lieu  of  dower. 

I  am  of  opinion  that  the  plaintiff  cannot  so  far  elect  to 
take  under  the  devise  as  to  enter  into  possession  of  the 
whole  property  out  of  which  she  claims  dower  and  yet  sue 
for  her  dower,  when  that  was  part  of  the  property  expressly 
devised  to  her  in  lieu  of  dower.  The  possession  should  be 
referred  to  her  rightful  title  as  devisee,  rather  than  we 
should  suppose  that  she  entered  wrongfully  ;  and  if  she  had 
indeed  entered  wrongfully,  and  were  in  as  a  disseizor,  that, 
I  take  it,  would  estop  her  from  claiming  dower  out  of  the 
estate,  while  she  was  thus  tortiously  in  possession  of  the 
whole — Rastall's  Entries,  "  Dower ^ 

Per  Cur. — Judgment  for  the  plaintiff. 


IN  RE  RICHMOND  ETC. 
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In  re  Richmond  v.  The  Municipality  of  the  Township 
OF  the  Front  of  Leeds  and  Lansdowne. 

By-law — 12  Vic.  ck.  81.  sec.  31,  heads  31,  32— Gananoque— Tax  on  dogs  for 
Improving  streets. 

A  Municipal  Council,  under  12  Vic.  ch.  81,  31st  head,  has  not  power  to  appro- 
priate the  revenue  arising  from  a  tax  imposed  on  the  owners  of  dogs  in  only 
a  part  of  the  township,  to  the  improvements  of  the  public  streets,  and  to  other 
purposes  within  the  Umits  of  such  part  of  the  township. 

Mr.  S.  Richards  obtained  a  rule  to  shew  cause  why  a 
by-law,  passed  on  the  26th  February  1850,  for  laying  a  lax 
upon  dogs  within  the  limits  of  the  village  of  Ganaqoque 
in  the  said  township,  should  not  be  set  aside,  on  the  ground 
that  the  council  had  no  power  to  pass  a  by-law  imposing 
a  tax  on  dogs  in  the  village  of  Gananoque,  which  is  only 
a  part  of  the  township ;  for  that  such  tax  could  only  be 
imposed  on  the  inhabitants  of  the  township  generally — 
moved  with  costs. 

The  by-law  was  duly  certified  as  the  statute  12  Vic.  ch. 
81,  requires.  It  recited  that  it  was  expedient  and  desira- 
ble that  a  tax  should  be  levied  upon  the  owners  or  har- 
borers  of  dogs  within  the  limits  of  the  village  of  Gananoque 
(defining  the  limits) ;  and  it  enacted  that  there  should  be 
levied  from  every  person  owning  or  keeping  or  harboring 
a  dog  in  his  possession  "  25.  ^d.  for  every  dog  and  5^.  for 
every  bitch  and  the  township  assessors  were  required  to 
assess  every  person  owning  or  keeping  a  dog  or  bitch 
residing  in  Gananoque — such  assessment  to  be  made 
annually  during  the  continuance  of  the  tax,  and  returned 
to  the  clerk  of  the  council  on  or  before  the  1st  April  in  each 
year. 

That  the  clerk  should  give  the  collector  of  the  township 
a  rate  bill,  who  was  to  demand  the  rate  and  pay  it  over 
to  the  township  treasurer  for  the  improvement  of  the  public 
streets,  and  other  purposes  within  the  limits  of  the  village. 
That  the  assessor  and  collector  should  each  have  five  per 
Ipent.  for  their  services,  and  the  remainder  was  to  be  sub- 
ject to  the  order  of  the  councillors  residing  on  the  limits  in 
which  the  same  was  collected,  who  were  to  account  to  the 
council  for  the  expenditure  thereof. 
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Any  person  refusing  to  give  a  true  statement  of  the  num- 
ber of  dogs,  &c.,  kept  by  him,  to  the  assessor,  or  to  pay  the 
tax,  should  be  liable  to  a  fine  not  over  10s.,  to  be  recovered 
before  a  Justice,  and  to  be  disposed  of  as  directed  by  a 
by-law  referred  to  (No.  1).  The  rate,  if  not  paid  in  four 
days  after  demand,  to  be  levied  in  the  same  manner  as 
the  county  rates  are  levied  and  collected. 

The  same  by-law  contained  an  enactment,  that  if  three 
or  more  persons  in  the  community  should  have  reason  to 
believe  that  any  dog  within  the  township  had  been  bitten 
by  a  mad  dog,  they  might  state  the  same  on  oath  to  any 
two  magistrates  of  the  township,  who  might  order  any  or 
all  of  the  dogs  in  the  township  to  be  confined  for  such 
period  as  they  might  think  proper  (not  exceeding  six 
weeks),  and  might  order  any  such  dogs  running  at  large 
contrary  to  the  order  to  be  shot. 

This  application  was  made  to  the  court  under  the  155th 
clause  of  12  Vic.  ch.  81,  which  authorized  them  to  quash 
any  by-law  or  part  of  a  by-law  which  should  appear  to  be 
illegal.  The  question  was,  whether  those  parts  of  the 
by-law  now  in  question,  which  related  to  a  tax  on  dogs  in 
the  village  of  Gananoque,  ought  to  be  quashed  as  illegal,  on 
the  ground  that  the  township  council  had  no  authority  to 
impose  a  tax  on  the  inhabitants  of  any  one  part  of  a  town- 
ship only,  but  must  make  their  tax  general. 

RoEiNsoN,  C.  J.,  delivered  the  judgment  of  the  court. 

As  a  general  question,  I  do  not  know  on  what  principle 
we  could  deny  to  a  municipal  council  for  a  township  the 
power  to  make  any  by-law  which  shall  affect  a  portion 
only  of  such  township.  There  may  be  danger  of  oppression 
and  abuse  in  the  exercise  of  a  partial  legislation  of  this 
kind ;  but  if  it  be  unwise  to  allow  it,  it  should  perhaps  be 
left  to  the  legislature  to  prohibit  it.  They  have  not  placed 
the  councils  under  any  disability  of  this  kind  as  a  general 
rule.  On  the  contrary,  the  32nd  head  of  the  31st  clausf  of 
the  act  gives  them  power  to  make  all  such  local  regulation^ 
(not  contrary  to  any  law  of  this  province)  as  to  any  by-law 
of  the  municipal  council  of  the  county  in  which  the  res- 
pective townships  shall  lie,  as  the  good  of  the  inhabitants 
of  the  township  may  in  their  opinion  require. 
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We  cannot  lay  it  down,  I  think,  as  a  general  principle, 
that  the  good  of  the  inhabitants  of  the  township  of  Leeds 
and  Landsdowne  may  not  require  local  regulations  of 
various  kinds  applying  only  to  the  village  of  Gananoque, 
which  forms  part  of  the  township.  It  is  for  the  municipal 
council  to  judge  of  that.  The  question  then  is,  rather, 
whether  there  are  not  excepted  cases,  in  which  we  can  see 
that  the  council,  for  some  reason,  has  not  such  a  discretion ; 
and  whether  this  is  not  one  of  those  cases. 

The  31st  head  of  the  31st  section  of  the  statute  provides 
that  the  council  may  make  by-laws  for  raising  monies  to 
defray  the  expense  of  making  bridges,  roads  or  any  public 
work  ;  but  that,  if  the  money  is  to  be  raised  not  by  tolls  on 
such  road,  &c.,  but  by  means  of  a  rate,  then  such  rate  must 
be  assessed  equally  on  the  whole  ratable  property  of  such 
township  liable  to  assessment.  It  is  contended  that  this 
provision  applies  to  the  present  case. 

The  main  object  of  this  by-law  does  not  seem  to  be  to 
raise  money  for  making  any  particular  road  or  work ;  but, 
for  all  that  appears,  it  may  have  been  the  intention  to  make 
this  particular  description  of  property  (dogs)  contribute  to 
the  road  fund,  so  far  as  regards  the  village  of  Gananoque, 
when  it  does  not  contribute  to  it  in  other  parts  of  the  town- 
ship. That  would  he  contrary,  I  think,  to  the  spirit  of  the 
31st  head  of  the  31st  clause. 

It  is  not  announced  as  a  mere  measure  of  police,  in 
order  to  diminish  the  number  of  dogs  in  this  particular 
locality  ;  neither  do  the  council,  by  their  law,  appropriate 
to  the  making  the  streets  in  Gananoque  merely  the  penal- 
ties which  may  be  imposed  for  breach  of  this  by-law, 
supposing  this  to  be  within  their  authority ;  but  they  appro- 
priate all  the  revenue  to  be  derived  from  this  tax,  be  it 
much  or  little,  to  the  making  the  streets  of  Gananoque. 

This  seems  to  us  to  be  contrary  to  the  31st  head  of  the 
31st  clause,  which  I  have  referred  to,  and  beyond  the  power 
of  the  council ;  otherwise  they  might  raise  a  tax  of  10/.  on 
every  inhabitant  of  this  one  village  who  keeps  a  dog,  with 
no  other  view  than  to  improve  the  streets. 

We  make  the  rule  absolute  for  quashing  all  the  clauses 
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of  this  by-law  which  relate  to  the  imposing  a  tax  on  dogs, 
or  the  levying,  expending  or  accounting  for  it ;  but  we  do 
not  give  costs, 

•  

Waite  v.  McDonell. 

Judgment  on  demurrer — Irregularity  in  entering  it  up — Application  to  am^nd. 

Judgment  on  demurrer  cannot  be  entered  while  there  are  issues  in  fact  undis- 
posed of, 

Mr.  Leith  moved  to  have  judgment  and  subsequent  pro- 
ceedings set  aside  as  irregular,  with  costs,  because  it  was 
entered  and  execution  issued  while  issues  upon  pleas  of 
the  defendant  were  undisposed  of,  and  because  the  same 
was  signed  on  demurrer,  without  service  of  rule  for  judg- 
ment on  such  demurrer,  and  without  notice  of  taxation  of 
costs ;  and  that  the  plaintiff  should  be  allowed  to  reply  to 
the  defendant's  first  plea  (to  which  plaintiff  had  demurred, 
on  which  demurrer  the  defendant  had  judgment  in  his 
favor). 

The  defendant  having  pleaded  one  plea,  to  which  the 
plaintiff  demurred,  and  other  pleas,  on  which  issues  in  fact 
were  joined,  obtained  judgment  on  the  demurrer,  and 
afterwards  entered  judgment,  leaving  the  issues  in  fact  on 
the  record  undisposed  of. 

Per  Cur. — We  think  the  rule  must  be  made  absolute  for 
setting  aside  the  judgment  as  irregular.  The  defendant 
might  have  moved  the  court  to  strike  out  the  issues  in  fact, 
but  could  not  enter  judgment  leaving  them  undisposed  of, 
because  the  plaintiff  would  be  thereby  deprived  of  his  costs 
on  these  pleadings,  which  might  have  been  found  in  his 
favor.— Arch.  Prac.  836 ;  6  Mg.  &  Gr.  589 ;  9  M.  &  W. 
589. 

We  leave  the  plaintiff  to  make  his  application  to  amend 
in  chambers. 


DOE  BOULTON  V.  WALKER.  571 
i 

Doe  Boulton  v.  Walker. 

Ejectment — Defendant  prevented  by  his  own  act  from  setting  up  adverse  title. 

The  defendant,  being  an  occupant  of  land,  went  to  the  lessor  of  the  plainlifFof  his 
own  accord,  made  an  offer  to  purchase  the  land,  and  made  a  payment  on 
account :  Held,  that  he  was  thereby  prevented  from  maintaining  an  adverse 
possession,  or  putting  plaintiff  to  further  proof  of  title. 

Ejectment  for  No.  12,  10th  con.  Portland. 

On  the  trial,  at  the  last  Spring  assizes  at  Kingston,  before 
McLean,  J.,  it  appeared  that  the  defendant  had  settled  on 
the  lot  when  wild,  and  made  improvements,  some  years 
before  he  had  anything  to  do  with  the  lessor  of  the  plain- 
tiff. That  in  1846  he  went  to  the  lessor  of  the  plaintiff, 
who  claims  to  own  two-thirds  of  the  lot,  and  offered  to  buy 
it  of  him  and  to  give  him  75.  6d.  per  acre.  This  offer  was 
conditionally  accepted,  and  the  lessor  of  the  plaintiff  signed 
the  following  receipt : 

«£12  105.  "  Cobourg,  29th  July,  1846. 

"Received  of  Hudson  Walker  twelve  pounds  ten  shillings  cur- 
rency on  account  of  lot  number  twelve  in  the  tenth  concession  of 
Portland ;  and  on  the  payment  of  thirty-seven  pounds  and  ten 
shillings,  with  interest,  in  three  equal  annual  instalments  with 
interest,  I  will  execute  to  him,  his  heirs  and  assigns,  a  good  and 
valid  deed  of  the  said  land,  unless  I  determine  to  refund  him  the 
said  sum  of  twelve  pounds  ten  shillings  within  six  weeks  from  the 
date,  which  I  am  at  liberty  to  do  by  paying  the  same  to  the  agent 
of  the  Montreal  Bank  or  Commercial  Bank  at  Kingston,  within  the 
said  six  weeks,  in  which  case  this  agreement  shall  be  null  and  void. 

(Signed)       "  G.  S.  BOULTONi" 

The  \2l.  10s.  was  returned  by  Mr.  Boulton  within  the 
six  weeks,  and  the  defendant  got  it.  Afterwards,  and 
before  bringing  this  action,  possession  was  demanded  from 
defendant  on  behalf  of  the  lessor  of  the  plaintiff,  which  he 
refused,  but  asked  for  further  time  to  make  payments,  and 
offered  to  pay  251.  during  last  winter  if  he  was  allowed  to 
remain  on  the  place.  His  proposals  were  rejected,  and 
this  action  brought;  and  the  plaintiff's  case  was  rested  on 
this  evidence,  without  any  further  proof  of  title. 

The  defendant  put  in  an  exemplification  of  a  patent, 
shewing  that  the  lot  was  granted  to  one  Susannah  Sayer, 
in  fee,  on  the  12th  August  1811. 
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A  verdict  was  taken  for  thi  plaintifT  by  consent,  with 
leave  to  defendant  to  move  to  enter  a  verdict  for  him,  if  the 
court  should  be  of  opinion  that  the  defendant  was  at  liberty 
to  set  up  an  adverse  title,  or  to  put  the  plaintiff  to  any 
other  proof  of  title. 

Smithy  Q.  C,  obtained  a  rule  nisi  to  enter  a  verdict  for 
defendant  on  the  leave  reserved,  or  for  a  new  trial  for  mis- 
misdireciion  and  the  verdict  being  contrary  to  law  and 
evidence. 

McDonald,  Q.  C,  shewed  cause — citing  Lynett  v.  Par- 
kinson, 1  Com.  Pleas  Reports,  U.  C.  95  ;  Doe  Radenhurst 
V,  McLean,  6  U.  C.  R.,  Q.  B.,  530 ;  Doe  Bord  v.  Burton, 
Law  Times,  3rd  May  185L 

Smith,  in  reply,  cited  Cornish  v.  Tearell,  8  B.  &  C.  471 ; 
Doe  Marlow  v.  Wiggins,  4  Q.  B.  367. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  learned  judge  took  a  correct 
view  of  the  case  at  the  trial.  Although  the  defendant,  as 
it  seems,  had  been  in  possession  before  anything  took  place 
between  him  and  the  lessor  of  the  plaintiff,  yet  it  would 
seem  that  he  was  a  mere  occupant,  either  having  mistaken 
the  number  of  the  lot,  or  being  conscious  that  he  was  tres- 
passing ;  for  before  his  title  had  been  questioned  he  went 
himself  to  the  lessor  of  the  plaintiff  and  made  an  offer  to 
purchase,  and  made  a  payment  to  him  on  account.  This 
was  a  clear  recognition  of  Mr.  Boulton's  title.  The  paper 
which  Mr.  Boulton  gave  him  plainly  imports  that  he  was 
not  satisfied  that  what  the  defendant  had  offered  was  the 
fair  value  of  the  land,  and  that  he  reserved  to  himself  the 
privilege  of  choosing  whether  he  would  confirm  the  sale, 
or  undo  it  after  he  had  opportunity  to  enquire ;  and  if  he 
found  the  land  worth  more  he  might  return  the  money,  and 
of  course  keep  the  land.  Then,  long  after  this,  the  defen- 
dant, when  Mr.  Boulton  had  returned  the  sum  paid  on 
account,  asked  for  other  terms,  and  fully  recognized  Mr. 
Boulton  to  be  the  owner  of  the  property,  as  he  had  on  the 
first  occasion.  It  would  be  a  forced  construction  to  put  on 
the  writing  that  the  lessor  of  the  plaintiff  reserved  a  right 
to  return  the  money,  because  he  was  not  sure  that  he  could 
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make  a  title.  The  parol  evidence  on  the  trial  shews  that 
this  was  not  the  reason,  and  the  writing  does  not  import 
that. 

After  what  passed,  we  think  the  defendant  could  not 
maintain  possession  against  Mr.  Boulton,  and  put  him  to 
proof  of  title  as  if  no  such  treaty  had  taken  place  between 
them ;  otherwise  a  door  would  be  open  to  mere  strangers 
to  discover  a  flaw  in  the  party's  title  in  the  course  of  a 
pretended  treaty  for  a  purchase,  and  then  to  take  advantage 
of  it. 

If  the  defendant  had  been  let  into  possession  by  the 
lessor  of  the  plaintiff  in  consequence  of  this  treaty,  the  case 
would  have  been  too  plain  to  admit  of  the  least  doubt. 
The  circumstance  of  his  having  had  possession  previously, 
which  was  not  denied  by  Mr.  Boulton,  introduces  anew 
consideration  into  the  case,  but  not  one  that  can  lead  to  a 
different  result,  unless  it  were  shewn  that  Mr.  Boulton  had 
artfully  and  deceitfully  drawn  the  defendant  into  a  treaty 
for  purchase  in  order  to  enable  himself  to  remove  him  from 
the  possession,  when  he  knew  he  could  not  otherwise  have 
done  so :  it  was  necessary  to  shew  that,  before  the  defen- 
dant could  be  allowed  to  defend  himself  by  merely  setting 
up  an  old  patent  to  a  third  party,  between  whom  and  him- 
self he  does  not  allege  there  was  any  privity.  It  should, 
as  against  him,  be  assumed  that  the  lessor  of  the  plaintiff 
derived  title  through  the  patentee.  The  mere  production, 
of  that  patent  would  not  have  raised  an  inference  against 
the  existence  of  that  title,  w^hich  the  defendant  acknow- 
ledged, when  he  sought  out  the  lessor  of  the  plaintiff  and 
took  the  writing  from  him. 

The  case  of  Doe  dem.  Marlow  v.  Wiggins  (4  Q.  B.  R. 
^357)  (a)  is  strong  to  shew  that  the  defence  set  up  in  this 
case  was  properly  rejected ;  and  the  authority  relied  on  by 
the  defendant,  of  Cornish  et  al.  v.  Tearell  (8  B.  &  C.  471), 
is  clearly  not  applicable  ;  for  there  the  court  went  upon  the 
ground  that  the  defendant,  by  agreeing  to  become  tenant 
to  the  sequestrators,  could  not  be  understood  as  acknow- 
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ledging  a  legal  title  in  them.  The  facts  were  of  a  charac- 
ter altogether  different  from  those  of  the  present  case. 

I  entertain  in  this  case  the  same  opinion  which  I  expressed 
in  Doe  dem.  Radenhurst  v.  McLean  (6  U.  C.  R.  531),  and 
we  all  agree  in  opinion  that  this  rule  should  be  discharged. 


Doe  ex  dem.  Joseph  Ross  v.  Peter  Papst. 

Wordj5  which  only  create  a  charge,  but  do  not  pass  any  interest — "Hypothecate  " 
meaning  of  the  term. 

In  an  instrument  under  seal  the  words  ''And  for  securinj^,  &c.  the  said  P.  P.  doth 
hereby  specially  bind,  oblige,  mortgage  and  hypothecate  the  said  piece  or 
parcel  of  land,"  &c.  pass  no  interest ;  they  only  shew  an  intention  to  create  a 
charge  or  lien. 

Ejectment  for  east  half  of  No.  24,  fourth  concession, 
Osnabruck. 

The  lessor  of  the  plaintiff  made  title  in  himself  as  pur- 
chaser at  sheriff's  sale  on  a  judgment  against  Peter  Ault. 
No  objection  was  urged  against  the  validity  of  this  title, 
but  on  the  defence  was  proved  a  deed  or  instrument  under 
seal,  and  executed  by  the  lessor  of  the  plaintiff  and  defen- 
dant, dated  the  3rd  July,  1840,  whereby  Joseph  Ross,  for 
the  consideration  thereinafter  mentioned,  "  did  and  doth 
declare  to  have  granted,  bargained  and  sold,  transferred, 
assigned,  conveyed  and  made  over,  with  guarantee  against 
all  trouble,  hinderance,  pretensions,  claims  and  demands 
whatsoever,  henceforth  and  for  ever,  unto  the  said  Peter 
Papst,  hereunto  present  and  accepting  for  himself,  his  heirs 
and  assigns,  of  this  bargain  as  follows,  that  is  to  say,  the 
east  half  of  lot  No.  24,  in  the  4th  concession  of  Osnabruck, 
together  with  all  and  singular  the  appurtenances  whatsoever 
to  the  said  piece  of  land  or  any  part  thereof  in  anywise 
belonging;  and  all  the  estate,  right,  title,  interest,  claim 
and  demand  whatsoever  of  him  the  said  Joseph  Ross,  of,  in 
and  to  the  same,  or  any  part  or  parcel  thereof;  to  have  and 
to  hold  the  said  piece  or  parcel  of  land  above  described  and 
hereby  granted,  bargained  and  sold,  and  its  appurtenances, 
unto  the  said  Peter  Papst,  his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  the  said  P.  P.,  his  heirs  and 
assigns,  for  ever." 
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The  deed  stated  further,  that  "  the  present  bargain  and 
sale  is  thus  made  and  granted  "  in  consideration  of  lS2l.  10s. 
of  which  the  payment  of  20/.  is  acknowledged,  and  as  to 
the  balance  the  said  P.  P.  doth  hereby  promise  and  oblige 
himself  to  pay  the  same  as  follows,"  setting  out  instalments 
with  interest,  the  last  of  which  fell  due  on  the  1st  May, 
1842,  with  an  agreement  that  if  the  whole  was  paid  on  the 
1st  May,  1841,  a  deduction  of  11.  iOs.  was  to  be  made. 
"  And  for  securing  the  payment  of  the  said  sum  of  1 12Z.  10s. 
of  said  current  money,  and  the  interest  to  arise  and  grow 
due  thereon  as  aforesaid,  the  said  P.  P.  doth  hereby  specially 
bind,  oblige,  mortgage  and  hypothecate  the  said  piece  or 
parcel  of  land  above  described  and  hereby  granted,  bar- 
gained and  sold."    In  witness,  &c. 

By  this  deed  it  was  contended  on  the  part  of  the  defen- 
dant that  the  estate  vested  absolutely  in  him,  and  that  there 
was  no  reconveyance  thereof  to  the  lessor  of  the  plaintiff. 

On  the  other  side  it  was  urged  that  the  words  "  bind, 
oblige,  mortgage  and  hypothecate"  the  said  land,  were  suf- 
ficient to  convey  some  estate  to  the  lessor  of  the  plaintiff, 
and  would  receive  such  a  construction  when  the  defendant 
has  failed  in  his  payments,  which  is  to  be  assumed  in  the 
absence  of  evidence  to  the  contrary.  A  verdict  was  directed 
for  the  plaintiff,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

In  Easter  Term  Brough  obtained  a  rule  nisi  accordingly. 
The  Solicitor  General  shewed  cause,  and  cited  3  M.  & 
Ry.  107  ;  8  B.  &  C.  767 ;  3  East  Rep.  449  ;  3  Bing.  N.  C. 
508  (qu.);  5  Jur.  114. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

With  the  exception  of  Wilkinson  v.  Hall,  (3  Bingham,  N. 
C.  533),  the  authorities  cited  by  the  Solicitor  General  for 
the  defendant  were  beside  the  point,  for  they  merely  relate 
to  the  consequence  of  a  mortgage  having  been  made,  and 
the  nature  and  effect  of  the  relation  between  mortgagor  and 
mortgagee.  They  do  not  concern  the  question  of  what  con- 
stitutes a  valid  mortgage.  The  case  of  Wilkinson  v.  Hall 
was  more  to  the  purpose,  though  it  related  not  to  the  ques- 
tion what  would  constitute  a  mortgage,  but  what  would 
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constitute  a  valid  lease ;  and  in  that  case  the  court,  citing 
Bacon's  Abridgment,  Leases,  K,  affirm  the  position  that 
whatever  "  words  are  sufficient  to  explain  the  intent  of  the 
parties  may  amount  to  a  lease  for  years,  as  efTectually  as 
if  the  most  proper  and  pertinent  words  had  been  used." 
But  we  cannot  go  so  far  as  to  hold  in  this  case  that  an  intent 
was  expressed  to  pass  any  certain  estate,  either  in  fee  sub- 
ject to  defeasance,  or  for  life,  or  for  any  term  of  years. 

We  consider  that  it  cannot  be  held  that  any  estate  passed 
to  the  plaintiff,  under  the  words  at  the  end  of  the  plaintiff's 
conveyance,  to  the  defendant.  They  shew  an  intention  to 
create  a  charge  or  lien,  but  they  pass  no  interest. 

"Hypothecate"  is  a  term  proper  to  the  civil  law,  and 
contemplates  possession  of  the  thing  pledged  remaining 
with  the  debtor.  We  cannot  hold  that  under  the  words  in 
question  an  estate  was  reserved  in  the  plaintiff  or  passed  to 
him  by  grant  from  the  defendant,  unless  we  could  hold  that 
if  A.  should  execute  a  deed  by  which  he  declared  that  he 
thereby  "  mortgaged  "  certain  lands  to  B.  for  a  certain  sum, 
without  other  words  of  grant  or  limitation,  B.  could  set  up 
that  deed  as  creating  an  estate  in  him  which  entitled  him 
to  dispossess  A. 

Per  Cur. — Rule  absolute. 


Lewis  v.  Brooks. 

Lease — Surrender  in  Law — Evidence  under  plea  of  "  non  tenuit,^^  12  Vic.  ch.  71. 

Where  a  tenant,  with  the  knowledge  and  consent  of  his  landlord,  takes  a  lease 
from  another  person,  to  whom  the  landlord  has  transferred  the  reversion,  this 
amounts  to  a  surrender  in  law  of  the  lease  ;  the  relation  of  landlord  and  tenant 
no  longer  exists,  and  consequently  the  right  to  distrani  is  gone. 

Under  the  plea  of  "  non  tenuit"  evidence  is  rightly  received  to  shew  that  the 
defendant  had  parted  with  his  estate  to  another  person,  and  was  no  longer  the 
plaintiff  's  landlord. 

The  provincial  statute  12  Vic.  ch.  71,  does  not  alter  the  law  as  far  as  regards  a 
surrender  in  law. 

Trespass  quare  clausum  fregit^  and  taking  away  certain 
cattle  of  the  plaintiff — laying  the  trespass  on  23rd  Sep- 
tember, 1850. 

The  defendant  pleaded — 1st.  Not  guilty. 

2ndly.  The  defendant  justified  under  distress  for  rent, 
setting  forth  that  the  plaintiff  held  as  tenant  to  the  defendant 
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under  a  certain  demise  for  ten  years,  made  on  the  10th  of 
October,  1846,  at  a  certain  rent — to  wit,  for  the  first  two 
years'  rent,  the  plaintiff  agreed  to  clear  off  the  logs  and 
fallen  timber  on  said  premises,  and  pay  6/.  5s.  each  year, 
and  fence  the  premises,  and  for  the  residue  of  the  term  the 
plaintiff  agreed  to  pay  to  the  defendant  Is.  Qd.  per  acre  for 
all  the  cleared  land  on  the  said  premises,  payable  half 
yearly,  on  the  10th  April  and  October  in  each  and  every 
year  during  the  eight  remaining  years ;  that  at  the  time  of 
the  demise  there  were  and  still  are  sixty-four  acres  of 
cleared  land,  and  that  on  10th  April,  1850,  10/.  10s.  of  the 
rent  aforesaid,  for  a  certain  time,  to  wit,  for  a  portion  of  the 
half  year  of  the  said  tenancy,  ending  on  a  certain  day,  to 
wit,  10th  April,  1850,  became  due,  for  which  the  defendant 
distrained. 

The  plaintiff  replied  to  the  second  plea  that  he  did  not  at 
the  said  time,  when,  &c.  hold,  and  enjoy  the  said  close  in 
which,  &c.  as  tenant  to  the  defendant,  in  manner  and  form, 
&c. 

It  was  proved  that  on  the  10th  October,  1846,  the  defen- 
dant made  a  sealed  lease  to  the  plaintiff  of  the  north  half  of 
lot  No.  21,  in  the  5th  concession,  Pickering,  for  ten  years, 
at  the  rents,  payable  at  the  times  and  in  the  manner  stated 
in  the  defendant's  second  plea;  that  in  1850  the  defendant 
and  one  Dawson  exchanged  lands ;  that  on  26th  April, 
1350,  the  plaintiff  and  the  defendant  had  a  settlement  of  the 
rent  due  up  to  10th  April,  1850,  and  the  plaintiff  gave  his 
note  to  the  defendant  for  16Z.  15s.  for  next  term  due,  which 
was  intended  to  be  a  final  settlement;  that  on  16th  August, 
1850,  Dawson  made  a  lease  of  all  the  cleared  land  on  the 
north  half  of  lot  21,  in  the  5th  concession,  Pickering,  to  this 
plaintiff,  being  about  fifty  acres,  excepting  certain  small 
pieces  described  in  this  lease,  to  hold  for  three  years,  com- 
mencing on  1st  April,  1850,  at  certain  rents  specified. 

The  old  lease  from  the  defendant  was  given  up  to  Daw- 
son, and  the  signature  of  the  defendant  and  his  seal 
obliterated. 

It  was  proved  that  the  plaintiff  admitted  that  he  had  only 
paid  rent  to  the  defendant  as  for  fifty  acres,  though  on 
4  d  VOL.  VIII. 
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measurement  there  are  found  to  be  sixty-four  acres.  The 
plaintiff  had  paid  rent  to  Dawson  under  his  lease  from  him. 
The  questions  at  the  trial  were,  whether  the  defendant  in 
September,  1850,  was  in  a  condition  to  distrain ;  and  whether 
the  plaintiff  was  still  his  tenant,  or  had  the  lease  been  sur- 
rendered in  law. 

The  late  statute  12  Vic.  ch.  71,  was  relied  on  by  the 
plaintiff,  and  the  learned  judge  (Macaulay,  C.  J.)  with 
hesitation  ruled  in  favor  of  the  plaintiff  and  against  the  right 
to  distrain. 

Verdict  for  the  plaintiff  27Z.  IO5. 

Hagarty^  Q.C'.,  obtained  a  rule  for  a  new  trial  on  the  law 
and  evidence  and  for  misdirection.  He  cited  Arch.  Land 
Ten.  83;  2  Piatt  on  Leases,  502 ;  10  Q.  B.  R.  9^4;  12 
Jurist,  450;  13  M.  &W.  312;  3  Jones  &  Lat.  133;  14 
Sim.  505. 

Bell  shewed  cause.  He  cited  12  Jurist,  771  ;  12  Vic. 
ch.  71  ;  6  A.  &  E.  469  ;  13  M.  &  W.  285  ;  Co.  Lit.  352  (a). 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 

There  can  be  no  doubt  that  the  plaintiff  was  entitled  to 
recover  at  the  trial,  for  it  was  true  that  at  the  time  of  the 
distress  made  he  was  not  tenant  to  the  defendant.  The 
defendant,  as  1  understand  from  the  evidence,  had  parted 
with  his  estate  to  Dawson,  and  was  no  longer  the  plaintiff's 
landlord,  and  this  evidence  was  properly  given  under  the 
plea  of  non  tenuit.  Then,  leaving  out  of  the  question  the 
mere  circumstance  of  the  cancelling  the  lease  which  the 
plaintiff  had  held  after  it  had  been  given  up  to  Dawson, 
which  alone  would  not  operate  as  a  surrender  of  the  term 
in  law,  the  plaintiff  taking  a  new  lease  from  Dawson  with 
the  defendant's  consent,  would  amount  to  a  surrender  in 
law  of  his  first  lease  ;  and  as  to  our  late  statute  12  Vic.  ch. 
71,  (sec.  4  and  14),  that  makefe  no  difference  on  this  point. 
It  provides  only  that  surrenders  in  writing — .that  is,  actual 
express  surrenders  by  agreement  of  the  parties — must  be  by 
deed,  and  not  in  writing  merely ;  it  does  not  put  an  end  to 
surrenders  in  law,  but  leaves  the  law  in  that  respect  as  it 
stood  before. 

Whatever  might  have  been  the  effect  if  the  landlord 
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Brooks  had  retained  his  estate  and  the  plaintiff  had  merely 
assented  to  a  lease  made  by  him  to  another,  this  case  is  very 
different,  and  is  plainly  a  surrender  in  law,  because  the 
plaintiff  himself,  with  the  knowledge  and  consent  of  his 
landlord  Brooks,  in  this  case  took  a  lease  from  Dawson,  to 
whom  the  landlord  had  transferred  the  reversion. 

There  is  an  American  decision  quoted  in  a  note  to  the 
case  of  Lyon  v.  Reed,  13  M.  &  W.  312,  (American  edition) 
which  is  applicable  to  the  facts  of  the  present  case. 

Rule  discharged. 


TuRLEY  V.  Grafton  Road  Company. 

1 0  «^  11  Vic.  ch.  93 — Departure  from  terms  of  contract — Action  on  common  counts — > 
Time  for  payment — Objections  not  duly  taken  at  trial  cannot  be  urged  in  term. 

The  Grafton  Road  Company  have  power,  under  10  &  11  Vic.  ch.  93,  sec.  35,Ha 
make  contracts  by  parol. 

Where  the  terms  of  a  sealed  contract  have  been  so  far  departed  from  as  to  put  it 
out  of  the  power  of  the  contractor  to  sue  upon  it,  he  will  not  be  precluded, 
after  his  employers  have  accepted  the  work,  from  bringing  his  action  for  the 
value  of  the  work  done. 

Although  where  a  plaintiff  by  his  own  act  has  put  it  out  of  his  power  to  sue  on 
a  contract  he  cannot  insist.on  prompt  payment  in  an  action  on  the  common 
counts,  yet,  where  the  objection  that  the  time  for  exacting  the  last  payment 
under  the  contract  had  not  arrived  when  the  writ  in  the  cause  was  sued  out 
was  not  made  when  the  plaintiff  closed  his  case,  but  merely  by  way  of  objec- 
tion to  an  observation  made  by  the  learned  judge  when  charging  the  jury,  the 
court  will  not  admit  the  objection  to  be  urged  in  term  on  a  motion  for  a  new 
trial. 

Semble,  That  a  recovery  in  an  action  on  the  common  counts  for  work  and  labor, 
or  for  any  part  of  the  value  of  the  work,  would  be  taken  to  preclude  any  other 
action  for  the  same  work. 

The  declaration  in  this  case  was  upon  the  common 
counts,  for  work  and  labor  and  materials  provided,  for 
goods  sold  and  delivered,  money  paid,  and  the  account 
stated  ;  to  which  the  defendants  pleaded  non  assumpsit  and 
payment  in  full. 

At  the  trial  at  the  last  assizes  held  at  Cobourg,  (before 
Burns,  J.),  the  facts  appeared  to  be  these  :  The  plaintiff  and 
the  defendants,  by  indenture  dated  the  2nd  January  1849, 
executed  by  both  parties,  entered  into  a  contract  by  which 
the  plaintiff  undertook  to  grade,  grub,  ditch,  drain,  construct 
and  complete  a  certain  portion  of  the  Cobourg  and  Grafton 
Road,  according  to  certain  specifications  annexed  to  the 
contract,  and  to  complete  the  same  by  the  29th  September 
1849,  and  by  the  contract  the  defendants  undertook  to  pay 
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the  plaintifi"  as  foUowa :  one-third  of  the  sum  total  to  be 
paid  monthly  as  the  work  proceeded,  on  presenting  the 
engineer's  certificate  for  the  same,  and  the  remaining  two- 
thirds  in  three  equal  payments,  with  interest,  in  six,  nine 
and  fifteen  months  from  the  completion  of  the  contract,  and 
its  being  certified  by  the  engineer. 

The  contract  contained  many  conditions  and  stipulations, 
among  which,  as  affecting  the  present  action,  were  these — 
that  if  any  change  or  alteration,  either  in  the  position  or 
details  of'  any  part  of  the  work,  should  be  required  by  the 
defendants  during  the  progress  thereof,  then  the  plaintiff 
should  make  such  alterations  or  change ;  and  if  such  altera- 
tion or  change  should  entail  extra  expense  upon  the  plain- 
tiff, either  in  labour  or  materials,  the  same  should  be  allowed 
him  by  the  defendants  ;  or,  should  it  be  a  saving  to  the  plain- 
tiff in  either  labor  or  materials,  then  the  amount  should  be 
deducted  from  the  contract ;  that  the  plaintiff  should  not  in 
any  way  dispose  of,  sub-let  or  re-let  any  portion  of  the  work, 
except  the  procuring  of  materials,  without  the  sanction  of 
the  engineer. 

During  the  progress  of  the  work  an  arrangement  was 
made,  at  the  request  of  the  plaintiff,  that  one  Doyle  should 
complete  the  sixth  section  of  the  work,  and  an  arrangement 
was  made  between  Doyle  and  the  governor  of  the  company, 
that  he  Doyle  should  complete  that  section,  and  the  plain- 
tiff should  be  entirely  relieved  from  it,  and  Doyle  should 
do  it  and  be  paid  by  the  defendants,  and  the  plaintiff  should 
have  nothing  more  to  do  with  that  part  of  the  work.  The 
plaintiff  completed  the  remainder  of  his  contract  by  the  31st 
August  1849,  and  the  engineer  of  the  road  on  that  day  cer- 
tified that  the  plaintiff's  work  amounted  to  the  sum  of 
1300/.  12s.  2c?.  There  was  no  contest  between  the  parties 
in  respect  of  the  time  in  which  the  plaintiff  did  his  work, 
but  the  defendants  contended  the  work  was  not  done  accord- 
ing to  the  contract  and  the  specifications.  Doyle  went  on 
with  the  sixth  section,  and  worked  at  it  for  two  months  in 
the  fall  of  1849,  till  in  the  month  of  November  he  was 
stopped  by  the  frost,  and  did  not  complete  that  part  of  the 
road  till  the  following  spring.  The  defendants,  about  Christ- 
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mas  1849,  erected  a  toll-gate  and  received  toll  for  the  whole 
road,  though  it  was  not  gravelled  till  about  ten  months  aftet 
the  plaintiff  left  it,  and  before  it  was  gravelled  the  defen- 
dants caused  a  great  part  of  it  to  be  regraded. 

The  contest  at  the  trial  was  chiefly  with  respect  to  whom 
the  expense  of  this,  amounting  to  some  200Z.  to  250/.,  should 
be  chargeable,  and  also  as  to  the  proper  construction  of  the 
road  in  other  respects. 

The  defendants  contended  that  the  expense  they  incurred 
was  occasioned  by  the  fault  of  the  plaintiff  in  the  first 
instance,  and  the  plaintiff  contended  that  the  wear  and  tear 
of  the  road  for  a  period  of  some  nine  or  ten  months  after  he 
left  it,  together  with  the  action  of  the  winter's  frosts  and 
spring  freshets  without  the  metal  being  laid,  had  rendered 
it  necessary  for  the  defendants  to  do  what  they  did,  and  that 
he  had  substantially  completed  the  contract. 

At  the  trial  the  defendants  contended  the  plaintiff's  action 
on  the  common  count  for  work  and  labor  failed,  because 
the  company  could  only  contract  by  deed  under  seal ;  and 
secondly,  there  being  a  sealed  contract,  the  action  should 
have  been  upon  it ;  that  the  acceptance  by  the  defendants 
of  Doyle  to  do  a  part  of  the  work  for  them,  and  relieving 
the  plaintiff  from  that  part,  did  not  destroy  the  contract  so 
as  to  let  the  plaintiff  go  for  a  quantum  meruit^  because 
changes  and  alterations  were  provided  for,  and  the  contract, 
as  regarded  the  residue  of  the  work  done  by  the  plaintiff, 
remained  intact. 

The  learned  judge  reserved  leave  to  the  defendants  to 
enter  a  nonsuit  on  either  of  these  points,  and  submitted  to 
the  jury  the  question,  of  how  much  the  plaintiff  was  entitled 
to  receive,  if  they  found  that  he  did  the  work  according  to 
the  meaning  and  spirit  of  the  contract,  and  to  the  satisfac- 
tion of  the  defendant's  engineer.  He  also  told  the  jury  that 
the  time  of  payment  mentioned  in  the  contract  should  not 
bind,  as  the  action  was  not  on  the  contract — that  is,  as  to 
finding  a  proportionate  sum  of  the  balance  due  in  respect 
of  the  times  of  six,  nine  and  fifteen  months,  mentioned  in 
the  contract,  but  that  in  this  action  it  was  for  the  jury  to 
consider  what  the  whole  work  was  worth  under  all  the 
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circumstances,  of  the  work  done  as  before  mentioned  and 
accepted  by  the  defendants. 

The  jury  found  a  verdict  for  plaintiff  and  damages,  G66Z., 
being  between  SOL  and  40Z.  less  than  the  plaintiff  claimed. 

The  defendants,  by  Vankoughnet,  Q.  C,  obtained  a  rule 
to  enter  a  nonsuit,  pursuant  to  the  leave  reserved,  for  a  new 
trial,  the  verdict  being  contrary  to  law  and  evidence,  and 
for  misdirection. 

Cameron^  Q.  C,  shewed  cause.  Cases  cited,  4  Taunt. 
473;  1  Stark,  107;  1  Camp.  190;  4  Bing.  74;  1  U.  C.  R. 
110;  1  Stark.  275. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  statute  10  &  11  Vic,  ch.  93, 
sec.  35,  enables  the  Grafton  Road  Company  to  make  such 
a  contract  as  they  sue  upon  in  this  action  by  parol ;  and  if 
there  had  been  no  such  provision,  I  do  not  consider  that, 
having  accepted  the  road  so  far  as  to  use  it  and  cover  it 
with  gravel  and  impose  toll  upon  it,  they  could  resist  an 
action  as  upon  an  implied  understanding  to  pay  what  it 
was  worth.  The  law  would,  I  think,  imply  an  undertaking, 
and  of  course  a  valid  one,  to  pay  for  what  they  had  received 
and  were  enjoying ;  otherwise  a  corporation,  when  a  sealed 
Contract  had  existed,  need  only  fail  in  performing  some  part 
of  their  own  agreement,  or  sanction  or  acquiesce  in  some 
departure  from  it  on  the  other  side,  so  as  to  make  the  special 
contract  no  longer  binding,  and  then  they  could  retain 
whatever  advantage  they  had  obtained,  and  pay  nothing. 

In  the  present  case  we  think  we  cannot  hold  that  the 
sealed  contract  under  which  the  work  was  begun  ought 
to  have  been  sued  upon  by  the  plaintiff ;  for  the  chief  aim 
of  the  company  was  to  shew  that  the  plaintiff  had  not  done 
the  work  according  to  it,  and  was  therefore  not  entitled  to 
sue  upon  it,  and  they  did  shew  that  to  a  considerable 
extent. 

The  engineer's  certificate  cannot  be  treated  as  conclusive 
upon  the  defendants  for  any  purpose  ;  because,  in  the  first 
place,  the  agreement  did  not,  as  some  do,  make  him  the 
judge  on  that  point,  so  as  to  make  his  opinion  binding  on 
the  company ;  and  if  he  did,  yet  he  does  not  do  more  than 
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simply  give  an  estimate  of  the  value  of  the  work  done. 
He  does  not  declare  the  agreement  fulfilled,  and  his  evi- 
dence shews  that  he  could  not  have  sworn  so  truly. 

The  only  objection  on  which  we  have  found  reason  to 
hesitate  is  one  which  was  not  taken  when  the  plaintiff  had 
closed  his  case,  but  merely  by  way  of  objection  to  an  ob- 
servation made  by  the  learned  judge  in  charging  the  jury. 
It  was  adverted  to  again  in  arguing  this  rule — namely,  that, 
the  time  for  exacting  the  last  payment  had  not  arrived 
when  the  writ  was  sued  out  in  this  cause.  The  work  was 
completed  before  the  1st  of  September  1849,  and  this 
action  was  commenced  before  fifteen  months  from  that 
time  had  run  out ;  and  so  before  the  last  payment  must 
have  been  made  by  the  defendants,  if  the  agreement  had 
been  literally  carried  out,  so  as  to  be  still  clearly  subsisting 
for  all  purposes.  I  take  it  that  if  we  were  right  in  deter- 
mining the  case  of  McMahon  v.  Coffee  (1  U.  C.  R.  1 10)  as 
we  did,  the  plaintiff  could  not  insist  on  prompt  payment, 
contrary  to  the  agreement,  merely  because  he  had  himself 
so  far  come  short  of  his  engagement  as  to  lose  the  advan- 
tage of  it.  Robson  v.  Godfrey  et  al.  (1  Stark.  275)  appears 
to  sustain  that  view. 

But  there  is  really  no  force  in  the  objection  here,  because 
the  time  for  paying  all  had  expired  long  before  the  trial^,, 
and  the  costs  would  be  the  same  if  the  one-third  in  question 
were  struck  out  and  left  to  be  recovered  in  another  action. 
The  difficulty  is,  that  a  recovery  in  this  form  of  action  for 
any  part  of  the  value  of  the  work  would  be  taken,  as  we 
apprehend,  to  preclude  any  other  action  for  the  same  work. 
The  question  would  seem  rather  to  apply  to  the  plaintiff's 
right  when  he  took  out  his  writ  to  recover  for  anything  on 
the  common  counts  ;  but  it  was  not  placed  on  that  ground ; 
and  the  whole  inquiry  which  was  gone  into,  without  objec- 
tion on  both  sides,  at  the  trial,  shews  that  it  was  not 
intended  to  push  the  objection  to  that  extent.  We  ought 
not  therefore,  we  think,  to  admit  it  now  in  that  shape  ;  and 
we  could  not  give  effect  to  it  as  confined  to  one  portion 
only  of  the  demand. 

Per  Cur. — W e  think  the  rule  should  be  discharged. 
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Hall  v.  Morley. 

Mortgage— Proviso  a  mere  defeazance— No  evidence  of  a  loan  or  deM—JtcAion 
of  debt  does  not  lie  on  mortgage  alone. 

Where  the  proviso  in  a  mortgage  is  a  mere  defeazance,  that  if  the  mortgagor  pay 
the  money  by  a  certain  day  he  shall  have  back  his  land ;  but  there  is  no  cove- 
nant to  pay  the  rnoney,  and  where  no  evidence  is  given  of  a  loan  or  debt,  an 
action  of  debt  will  not  lie.  ' 

Where  there  is  evidence  of  a  loan  or  debt,  of  course  a  promise  to  repay  it  will 
be  implied. 

Debt  on  simple  contract  for  money  lent,  money  paid,  for 
interest,  and  on  account  *stated. 

Pleas  :  nil  debet  to  the  whole.  Second,  to  the  account 
stated,  a  release  by  the  plaintiff,  by  indenture  under  his  seal, 
made  the  4th  September  1846. 

Plaintiff  replied  non  est  factum  to  the  plea  of  release. 

The  defendant,  on  the  4th  September  1846,  executed  a 
deed,  whereby,  in  consideration  of  125Z.  to  him  paid  by 
Elisha  Hall  (the  now  plaintiff) ,  the  receipt  whereof  is  by 
said  deed  acknowledged,  he .  granted,  bargained  and  sold 
to  Hall  certain  lands  in  Norwich,  to  hold  to  him  in  fee  ; 
provided  always,  that  if  the  said  Morley,  his  heirs,  &c., 
should  pay  to  Hall,  his  executors,  &c.,  the  full  sum  of  125/., 
viz.,  75/.  in  one  month  from  the  date  and  50/.  in  one  year : 
•then  everything  in  the  said  deed  contained  shall  cease, 
determine  and  be  utterly  void  to  all  intents,  &c. 

On  this  deed  was  endorsed  a  receipt  by  Hall  from  Morley, 
for  75/.  "  on  this  mortgage,"  as  being  paid  the  same  day 
the  deed  was  made. 

It  was  objected  that  debt  on  simple  contract  did  not  lie 
on  this  deed.  There  was  no  covenant  on  the  deed  to  pay 
the  money.  The  proviso  was  a  mere  defeazance  ;  and  no 
evidence  was  given  besides  proving  the  execution  of 
the  deeds. 

Verdict  was  taken  for  the  plaintiff  for  61/.,  with  leave  to 
the  defendant  to  move  to  enter  a  verdict  for  him. 

Read  moved  accordingly ;  and  cited  1  P.  Wm.  292 ;  3 
P.  W.  359  ;  2  P.  &  D.  256  ;  16  M.  W.  449  ;  4  Esp.  9  ;  1 
Stark,  c.  474.  ^e//er  shewed  cause  ;  and  cited  4  Q.  B.  R. 
182  ;  Coote  on  Mortgage,  350. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
We  are  of  opinion  that  the  defendant  was  entitled  to  a 
verdict. 

The  deed  contains  no  covenant  by  the  defendant  to  the 
plaintiff  to  pay  him  money ;  if  it  did,  then  the  remedy  must 
have  been  by  an  action  on  the  specialty.  But,  because  there 
is  no  positive  stipulation  in  the  deed  to  pay  the  money  to 
the  plaintiff,  it  is  contended  that  this  difficulty  is  removed, 
and  so  no  doubt  it  is,  for  there  is  no  higher  remedy,  no  under- 
taking by  specialty.  The  case  of  Yates  v.  Aston  (4  Q.  B. 
R.  182)  is  to  that  effect. 

But  the  question  is  not  whether  the  plaintiff  is  not 
relieved  from  any  necessity  of  suing  upon  the  mortgage, 
but  whether  he  has  any  ground  of  action  for  money  lent, 
or  on  account  stated.  It  is  said  the  mortgage  shews  on  the 
face  of  it  that  the  defendant  is  debtor  to  the  plaintiff  in  125/., 
which  debt  he  can  sue  for  in  this  form  of  action  (assump- 
sit), because  the  deed  contains  no  express  covenant  to  pay 
it.    But  does  this  deed  import  a  debt  ? 

It  is  said  that  in  equity  every  mortgage  implies  a  loan. — ■ 
3  P.  W.  358.  Is  it  so  in  law  ?  Does  the  inference  that  a 
debt  existed  apply  where  no  evidence  to  the  contrary  has 
been  given  ;  or  must  there  not  be  some  evidence  given  of  a 
loan  or  debt  to  be  paid,  in  order  to  shew  that  it  was  not 
given  upon  a  conditional  bargain,  a  mere  defeazance  ? — in 
which  case,  though  the  mortgagor  must  give  up  the  land  in 
case  he  does  not  pay  for  it,  yet  he  may  be  under  no 
positive  obligation  to  pay  for  it,  and  may  have  been  unwil- 
ling to  come  under  any  such  stipulation.  Before  a  party 
can  recover  as  for  money  lent,  or  on  account  stated,  he  must 
shew,  1  think,  something  more  than  a  mere  defeazance — > 
that  is,  a^.deed  with  a  condition  that  if  he  pay  a  certain 
sum  of  money  on  a  certain  day  he  shall  get  back  his  estate. 
He  must  shew  that  there  was  an  advance  made  at  the 
plaintifPs  request ;  or  some  debt  out  of  which  the  mortgage 
arose.  The  language  of  the  court  in  Yates  v.  Aston  implies 
this ;  and  in  Briscoe  v.  King  (Cro.  Jac.  128),  the  court  say 
expressly  that  upon  a  mortgage  of  this  kind,  the  proviso  is  a 
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mere  condition  in  favor  of  the  mortgagor,  "  that  if  he  pays 
the  money  he  shall  have  his  land  again  ;  and  it  is  in  his 
election  to  pay  the  money  or  lose  the  land,  which  is  a 
sutficient  loss  to  him." 

It  is  strange  that  in  2  Lev.  116  a  case  of  Tomles  v. 
Chandler  is  reported,  in  which  it  is  said  that  Lord  Hale, 
yielding  to  the  opinion  of  Twisden,  J.,  held  directly  other- 
wise, and  gave  judgment  for  the  plaintiff  in  a  case  precisely 
similar;  and  the  reporter  refers  us  to  2  Cro.  Jac.  281,  and 
Bristoe  v.  Knipe,  Yelverton  206,  where  he  says  we  shall 
.see  the  like  case  and  the  like  judgment,  whereas,  though 
the  cases  are  alike,  the  judgments  are  exactly  opposite  ; 
and  Yelverton,  in  Briscoe  v.  King,  was  counsel  for  the  plain- 
tiff, and  must  therefore  have  known  how  the  judgment  went. 

In  Howell  v.  Price  (Prec.  ch.)  423,  it  is  expressly  held  by 
the  Lord  Chancellor,  that  upon  such  a  mortgage  no  action 
for  covenant  or  debt  can  lie  ;  for  that  there  is  no  contract  to 
pay  the  money ;  and  in  3  Beaven  86,  the  same  thing  seems 
to  be  assumed. 

By  comparing  the  arguments  and  judgments  in  equity 
in  the  cases  of  King  v.  King,  3  P.  Wms.  360,  and  Howell 
v.  Price,  1  P.  W.  291,  with  the  case  of  Yates  v.  Aston,  4 
Q.  B.  R.  182,  we  think  it  clearly  appears  that,  in  order  to 
furnish  ground  for  an  action  at  law  to  compel  payment  of 
the  money,  there  must  be  something  beyond  the  mere 
proviso  in  the  deed,  which  is  simpjy  a  defeazance,  and 
nothing  more.  If  there  is  no  engagement  expressed  to  pay 
the  money,  there  must  at  least  be  what  Lord  Denman 
speaks  of  in  Yates  v.  Aston,  some  proof  of  an  advance 
made  at  the  request  of  the  mortgagor,  for  the  mortgage  of 
itself  certainly  does  not  import  that. 

To  determine  that  in  some  such  cases  the»personal 
estate  of  a  deceased  mortgagor  may  be  held  bound  to  relieve 
the  heir  from  what  is  clearly  a  charge  upon  his  estate 
is  a  very  different  thing  from  determining  that  an  action  of 
debt  will  lie  at  law  by  the  mortgagee  against  the  mortgagor, 
to  compel  payment  of  the  money  which  is  only  mentioned 
in  the  defeazance,  and  which  the  mortgagor  has  really 
never  promised  to  pay.    Where  a  loan  or  debt  is  shewn  by 
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any  evidence,  then  of  course  a  promise  will  be  implied  to 
pay  it. 

In  such  cases  as  Briscoe  v.  King  and  Tomles  v.  Chandler, 
where  the  mortgagor  has  given  a  bond  that  he  will  perform 
all  the  covenants  and  make  all  the  payrrients  mentioned  in 
the  mortgage,  there  would  be  more  reason  for  holding  him 
liable  to  an  action  on  the  bond,  as  if  he  had  engaged  to 
pay  the  instalments,  because  he  himself  treats  the  transaction 
as  one  of  that  nature,  and  in  general  no  doubt  it  is  so. 

We  think  in  this  case,  the  mortgage  alone  did  not  sustain 
an  action  on  either  of  the  counts ;  and  there  was  a  total 
absence  of  other  evidence.  The  mortgagee  has  his  remedy 
by  ejectment  on  the  mortgage,  which  is  clear  ;  and  which 
may,  for  all  that  we  can  see,  be  the  only  one  to  which,  from 
the  real  nature  of  the  transaction,  he  has  any  pretence  in 
justice  for  resorting. 

Per  Cur. — Rule  absolute  for  entering  verdict  for  the 
defendant,  unless  the  plaintiff  should  desire  a  new  trial 
on  payment  of  costs  before  the  next  term,  which  may 
properly  be  allowed  him  if  the  fact  is  that  the  was  a 

debt  or  advance  secured  by  the  mortgage,  and  not  merely 
a  sum  which  he  was  either  to  pay  or  give  up  the  land. 


C-SESAR  V.  Norton. 

Bond — Condition — Declaration — Demurrer — Vague  description  of  land. 

Debt  on  bond— condition  that  the  obligor  was  to  m^ke  a  good  and  sufficient 
deed,  free  and  clear,  &c.,  but  omitting  the  name  of  the  obligee  \  and  not  stating 
the  term  or  time  the  deed  was  to  be  made. 

The  defendant  demurred  for  these  causes  to  the  declaration. 

Held — That  though  the  name  of  the  obligee  was  omitted,  it  must  be  intended 
that  the  land  was  to  be  conveyed  to  him. 

Held  also — That  in  the  absence  of  any  qualification  or  limitation  to  his  under- 
taking, defendant's  meaning  would  be  taken  to  be,  that  he  would  give  an 
absolute  title. 

Held  also — That  the  description  of  the  land,  though  too  vague  to  shew  on  the 
face  of  the  instrument  where  the  land  must  lie,  was  yet  sufficient  to  enable  it 
to  be  ascertained  on  the  ground,  or  by  a  jury. 

Debt  on  bond.  Condition  that  the  obligor  was  to  make 
a  good  and  sufficient  deed,  free  and  clear,  &c. ;  but  omit- 
ting the  name  of  the  obligee  ;  and  not  stating  for  what  term 
or  time  the  deed  was  to  be  made. 

The  declaration  stated  that  the  defendant  was  bound  to 
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the  plaintiff  in  the  sum — subject  to  a  certain  condition,  that 
if  the  defendant  made  a  good  and  sufficient  deed,  &c.,  to  the 
plaintiff,  &c. 

Demurrer  to  the  declaration — because  the  declaration 
set  forth  a  different  condition  from  that  which  appears  on 
dyer  of  the  said  writing  obligatory,  in  this — to  wit,  that  if 
the  said  defendant  made  a  good  and  sufficient  deed,  &C.5  to 
the  plaintiff',  &c.,  whereas  the  condition  of  the  said  bond 
did  not  shew  that  the  said  deed  was  to  be  made  to  the  said 
plaintiff,  &c.,  nor  shew  how  the  said  deed  was  to  be 
f  made  ;  and  because  the  said  condition  did  not  shew  for 
what  term  or  time  a  deed  of  said  land  was  to  be  made  ;  and 
because  said  declaration  was  in  other  respects  insufficient. 

Wilson,  of  London,  for  the  demurrer.  Becher,  of  London, 
contra.    Case  cited— 6  M.  &  W.  835. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  agreement  or  condition  in 
this  case,  though  not  drawn  in  precise  language,  is  suscep- 
tible of  such  a  construction  as  supported  the  action  in  the 
form  in  which  it  is  brought ;  and  indeed,  that  which  the 
plaintiff  has  assumed  to  be  the  meaning  of  the  condition,  is 
the  meaning,  which  not  only  may  but  must  be  given  to  it 
upon  established  principles  of  construction. 

We  consider  that  the  legal  effect  of  the  instrument  is  that 
the  defendant  binds  himself  to  convey  to  the  plaintiffs 
though  he  omits  to  say  "  to  the  said  Thomas  CjBsar."  If 
he  had  put  his  own  name  in  by  mistake,  there  is  express 
authority  for  holding  that  he  must  have  intended  that  he 
nevertheless  meant  the  obligee,  because  the  other  would  be 
absurd,  and  the  plaintiff  can  surely  not  stand  on  worse 
ground  when  he  has  inserted  no  name  than  if  he  had  in- 
serted the  wrong  name.  We  can  only  intend  that  the  land 
was  intended  to  be  conveyed  to  the  obligee.  Then  it  is 
clear  that  he  has  to  make  the  deed,  and  a  good  and  suffi- 
cient deed  under  the  form  of  words  used  :  there  is  no  ques- 
tion that  he  is  at  his  peril  to  prepare  and  execute  a  convey- 
ance in  order  to  avoid  the  penalty  of  the  bond.  We  must 
also  intend  that  the  defendant  meant  to  assure  an  absolute 
title  where  nothing  to  qualify  or  limit  his  undertaking  is 
shewn. 
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And,  as  to  the  vague  description  of  the  land  to  be  con- 
veyed,' it  is  by  no  means  evident  on  the  face  of  the  instru- 
ment where  the  strip  of  land  must  be ;  but  upon  the 
ground  it  may  be  ascertained  with  reasonable  certainty. 
An  inspection  of  the  premises,  or  the  evidence  of  witnesses 
who  had  inspected  the  lot  24,  and  the  bank  of  the  creek, 
would  always  enable  a  jury  to  say  whether  the  defendant 
had  conveyed  what  he  engaged  to  convey  or  not. 

Judgment  for  the  plaintiff. 


Smith  v.  Dittrich. 

Bond  fraudulent  as  to  creditors  of  insolvent — Parol  contracts  and  contracts  under 
seal  equally  vitiated  by  fraud — One  of  two  joint  makers  of  promissory 
note  insolvent — Pleading. 

A  commission  of  bankruptcy  issued  against  J.  V.,  one  of  two  joint  makers  of  a 
promissory  note  to  plaintiff.  J.  V.  was  desirous  of  effecting  a  compromise  with 
his  creditors.  The  plaintiff  agreed  to  this,  provided  the  residue  of  the  debt  due 
on  the  note  was  secured  to  him.  Defendant  gave  plaintiff  a  bond  that  he 
would  secure  the  payment  of  such  residue  on  real  estate. 

Held,  on  general  demurrer  to  the  declaration, — 

1st.  That  the  bond  was  void. 

2nd.  That  where  fraud  is  objected,  the  distinction  between  sealed  instruments 

and  engagements  by  simple  contract  will  avail  nothing. 
3rd.  That  the  objection  that  this  bond  was  in  fact  given  in  behalf  of  the  other 

joint  maker  E.  V.,  and  not  of  J.  V.  the  insolvent,  w^as  not  valid. 
4th.  That  the  obligor  of  a  bond,  which  by  the  plaintiff's  own  shewing  is  clearly 

fraudulent,  need  not  plead  fraud  to  prevent  a  recovery  on  it. 

Debt  on  bond.  The  bond  recited  that  one  John 
Vanderburgh,  and  one  Edward  Vanderburgh,  were  in- 
debted to  the  plaintiff  on  a  certain  promissory  note,  &c. ; 
that  a  commission  of  bankruptcy  had  issued  against  the 
said  J.  V. ;  and  that  the  said  J.  V.  was  desirous  of  effect- 
ing a  compromise  with  his  creditors  ;  and  that  the  plaintiff 
was  willing  to  effect  that  end,  provided  he  could  have  the 
residue  of  his  debt,  after  taking  his  dividend,  in  case  of  a 
compromise,  secured  to  him ;  and  that  defendant  had 
consented  to  become  bail  for  payment  of  such  residue  as 
aforesaid  ;  and  that  it  was  agreed  between  the  parties  as 
aforesaid  that  payment  of  such  residue  should  be  secured 
on  real  estate,  &c.,  conditioned  that  if  defendant  should 
well  &c.  secure  plaintiff  the  payment  of  such  residue  &c. 
the  bond  to  be  void  &c.  Averment  of  plaintiff's  perfor- 
mance and  of  the  compromise  of  creditors,  &c.    Breach — • 
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Thai  after  plaintiff  took  &c.  such  proportion,  there  still 
remained  &c.,  and  still  is  due  to  him  of  the  said  debt  u  claim 
against  the  said  J.  F.,  a  large  sum  &c.,  of  which  defendant 
had  always  had  due  notice  ;  yet  the  defendant  hath  not 
in  any  way  secured  to  the  plaintiff  the  payment  of  such 
residue  of  said  debt  so  due  &c.  as  aforesaid ;  by  means 
whereof  &c.,  yet  the  defendant  hath  not  paid,  &c. 

General  demurrer  to  declaration. 

Joinder  in  demurrer. 

Eccles  for  demurrer  ;  he  cited  11  A.  &  E.  1033. 

James  Boulton^  contra ;  he  cited  5  B.  &  C.  273  ;  6  Bing. 
432  ;  4  Ea.  R.  372. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  assume  that  if  the  plaintiff  had  taken  a  note  from  the 
defendant  under  the  circumstances,  and  for  the  purpose 
stated  in  the  recital  of  the  bond  here  sued  upon,  and  if  the 
note  so  taken  would  have  been  void  on  the  principle  men- 
tioned in  Leicester  v.  Rose  (4  E.  R.  371),  Cockshott  v. 
Bennett  (2  T.  K.  763),  and  that  class  of  cases— then,  that  a 
bond  being  taken  under  the  same  circumstances  would  be 
equally  void.  It  is  not  on  the  ground  of  mere  want  of 
consideration  that  such  contracts  are  impeached ;  if  it 
were,  then  the  objection  would  not  apply  to  the  contract 
under  seal :  it  is  upon  the  ground  of  public  policy,  and 
because  the  law  looks  on  such  arrangements  as  fraudulent ; 
and  I  take  it  that  where  fraud  can  be  objected,  the  distinc- 
tion between  sealed  instruments  and  engagements  by 
simple  contract  will  avail  nothing ;  and  there  are  several 
cases  which  shew  that  the  objection  has  prevailed  to  defeat 
recovery  upon  bonds  given  for  such  purpose.  I  refer  on 
this  point  to  Jackman  v.  Mitchell,  (13  Ves.  586,  and  3  Ves. 
456). 

It  was  stated  on  the  argument  that  this  bond  was  given 
under  circumstances  which  distinguish  this  case  from  those 
which  have  been  decided  on  the  principle  referred  to, 
because  this  was  in  fact  a  bond  given  on  behalf  of  the  other 
joint  maker,  Edward,  and  not  of  John,  who  had  become 
insolvent ;  but,  in  the  first  place,  that  assumes  that,  after 
compounding  with  John  Vanderburg  and  discharging  him, 
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the  plaintiff  would  have  retained  a  remedy  upon  the  note 
against  Edward,  the  other  joint  maker.  And,  in  the  next 
place,  we  cannot  look  out  of  the  record,  nor  take  the  cir- 
cumstances to  have  been  different  from  those  stated  in  the 
declaration.  And  it  is  stated  there,  plainly  and  unequivo- 
cally throughout,  that  the  plaintiff  only  accepted  of  this 
compromise  on  the  condition  that  the  defendant  would 
secure  the  residue  of  his  debt  against  John  Vanderburg ; 
and  it  is  for  the  unpaid  portion  of  the  debt  due  by  John  that 
he  expressly  states  himself  to  be  proceeding  under  the  bond. 

It  was  not  made  a  question  whether  we  can  act  on  the 
principle  of  fraud  apparent  on  the  plaintiff's  statement,  or 
whether  the  defendant  must  not  always  set  up  fraud  as  a 
defence  by  plea. 

It  is  true  indeed  that  the  court  does  not  infer  or  intend 
fraud  where  the  inference  does  not  inevitably  arise ;  but 
when  the  plaintiff  shews  in  his  declaration  that  he  is  suing 
on  an  agreement  precisely  such  as  the  law  pronounces 
fraudulent,  I  think  he  cannot  have  judgment  in  his  favor. 
Where  motives  anp  to  be  inferred,  or  designs  imputed,  it  is 
necessary  to  go  to  a  jury  ;  and  they  must  be  convinced, 
before  the  fraud  can  be  held  to  be  established :  but  here, 
all  that  is  necessary  to  make  the  security  Illegal  is  stated 
by  the  plaintiff  himself,  and  is  indeed  recited  in  the 
instrument. 

It  could  not  be  more  plain,  I  conceive,  if  it  had  been 
John  Vanderburg  himself  who  had  given  the  bond  ;  and  if 
it  had  been  recited  in  it  that  the  plaintiff  would  only  agree 
to  accept  the  same  composition  as  the  other  creditors,  upon 
condition  that  John  Vanderburgh  should  give  him  a  bond 
to  pay  the  remainder  of  his  debt,  we  do  not  consider  that 
the  obligor  being  sued  on  such  a  bond,  must  plead  that  it 
was  fraudulent  in  order  to  prevent  a  recovery  upon  it. 
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Shipman  V.  Clothier  et  al. 

Trespass— Pleading — Necessary  allegations~12  Vic.  ch.  87,  sees.  1^5. 
Trespass  for  breaking  &c.  mill  dams. 

Plea:  That  the  said  mill-ckms  &c.  were  erected  &c.  in  and  across  a  certain 
stream  &c.,  down  which  said  stream  &c.,  and  at  the  respective  places 
&c.,  lumber  and  saw-logs  are  usually  brought  and  have  been  so  brought  for  a 
long  time — to  wit,  for  the  space  of  twenty-five  years;  and  that  the  said  dams 
&c.  were  not  constructed  with  an  apron  or  slide  sufficient  &c., according  to  the 
statute  &c.,  and  because  the  said  dams  &c.  had  not  said  aprons  or  slides  &c.; 
and  because  the  said  saw-logs  could  not  otherwise  &c.  be  brought  down  the 
said  stream  &c.,  therefore  defendants  committed  the  said  tre*spasses  &c.,  for 
the  purpose  &c. 

Held,  on  demurrer—Vlez  bad. 

1st.  Because  it  did  not  sufficiently  shew  the  said  stream  to  be  a  navigable  river 
and  as  such  a  public  highway — not  alleging  that  it  had  been  used  of  right  for 
passing  timber,  nor  putting  it  on  the  ground  of  immemorial  usage. 

2nd.  That  the  plea  should  have  expressly  averred  that  there  was  no  gate  or  lock, 
or  opening,  in  the  dams,  through  which  &c. 

Held  a/so— That  the  mentioning  of  freshets  in  the  statute  was  only  for  the  purpose 
of  shewing  that  streams  should  be  free  from  obstruction,  even  though  they 
could  be  used  for  such  purposes  only  in  times  of  freshet. 

Trespass  for  breaking  &c.  certain  mill-dams  &c. 

Plea :  That  at  the  said  time  when  &c.  the  said  mill- 
dams  were  erected  in  and  across  a  certain  stream  &c., 
down  which  said  stream,  and  at  the  respective  places  &c., 
lumber  and  saw-logs  are  usually  brougjjit,  and  have  been 
so  usually  brought  for  a  long  time — to  wit,  for  the  last 
twenty-five  years  ;  and  that  the  said  dams  or  weirs,  or  either 
of  them,  were  not  at  the  said  time  constructed  with  an 
apron  or  slide  so  as  to  afford  depth  of  water  sufficient  &c. 
according  to  the  statute  &c.  And  further,  that  at  the  said 
time  when  &c.,  the  defendant  had  and  was  possessed  of  a 
large  quantity  of  saw-logs  &c.,  lying  and  being  in  the  said 
stream  above  the  said  dams  &c.,  which  were  being  floated 
&c.  to  market;  and  because  the  said  dams  or  weirs  had 
not  &c.  such  aprons  or  slides  &c.,  and  because  said  saw- 
logs  could  not  otherwise  &c.  be  brought  down  the  said 
stream,  he,  the  said  defendant  and  his  servant  &c.,  com- 
mitted the  said  trespasses  &c.,  in  and  for  the  purpose  &c. 

Demurrer — on  the  grounds,  amongst  others,  that  the  plea 
did  not  shew  that  at  the  said  time  when  &c.  the  said 
stream  was  a  navigable  river  or  public  highway;  and 
because  it  is  not  shewn  by  the  said  plea  that  there  was  not 
any  gate,  lock  or  opening  on  said  dams,  made  for  the 
passage  of  the  said  logs  &c. ;  and  that  it  is  not  alleged  that 
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the  said  times  when  &c.  were  during  the  spring,  summer 
or  autumn  freshets,  or  either  or  any  such  freshet. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Whether  this  plea  be  tenable  or  not  depends  on  the 
construction  and  effect  which  it  is  reasonable  to  give  to  the 
statute  12  Vic.  ch.  87,  sees.  1  and  5.  The  5th  clause  seems 
to  make  it  the  duty  of  all  proprietors  of  land  to  afford  a 
passage  along  streams  running  through  their  land  for  saw 
logs  and  other  timber,  wherever  there  may  be  water  enough 
to  float  them. 

The  mentioning  spring  and  autumn  freshets  was  only 
for  the  purpose  of  shewing  the  intention  to  be,  that  streams 
should  be  clear  of  obstruction,  even  though  they  can  only 
be  used  for  such  purposes  in  times  of  freshet. 

Then,  the  question  is — if  . the  proprietor  shall  obstruct  the 
stream  at  any  time  contrary  to  the  statute,  does  it  follow 
that  any  person  having  occasion  to  float  timber  down  it, 
and  finding  it  unlawfully  obstructed,  is  at  liberty  to  remove 
the  obstruction,  as  he  might  abate  a  nuisance  upon  the 
highway  ?  I  should  say  not,  as  a  consequence  of  the 
general  provisions  of  the  act,  in  any  case  in  which  the 
stream  does  not  appear  on  the  pleadings  to  be  a  navigable 
river,  and,  as  such,  a  common  and  public  highway.  This 
plea  does  not,  in  my  opinion,  sufficiently  shew  the  stream 
to  be  a  common  public  highway — ^not  alleging  that  it  has 
been  used  of  right  for  passing  timber,  nor  putting  it  on  the 
footing  of  immemorial  usage.  If  the  plea  can  be  supported 
it  can  be  only  on  the  fifth  clause,  which  seems  to  give  an 
implied  authority  to  remove  the  obstruction,  by  only  pro- 
hibiting the  destroying  or  injuring  any  dam,  provided  there 
shall  be  a  convenient  apron,  slide,  gate,  lock  or  opening  in 
the  dam  made  for  the  passage  of  timber.  From  hence  it  is 
argued,  that  where  there  is  no  such  apron  &c.  the  dam 
may  be  destroyed.  If  it  were  not  for  the  fifth  section,  I 
should  certainly  think  that  parties  must  content  themselves 
with  having  the  party  fined  for  the  obstruction,  as  the  act 
points  out ;  and  I  have  doubt  whether  the  negative  provision 
in  the  fifth  clause  extends  further  than  to  protect  parties 
against  the  consequence  of  involuntary  injuries  occasioned 
4/  VOL.  vm. 


594 


queen's  bench,  trinity  term,  14  VIC. 


to  dams  by  floating  down  the  limber  when  there  is  not 
adequate  facility  afforded.  At  any  rate,  the  plea  should, 
I  think,  have  expressly  averred  that  there  was  no  gate,  lock 
or  opening  in  the  dam  through  which  the  timber  could 
pass.  Saying  that  there  was  no  apron  or  slide,  and  that 
the  timber  could  not  otherwise  pass,  is  not  sufficient ;  for 
that  seems  to  be  merely  an  assertion  that  nothing  but  an 
apron  or  slide  could  answer,  which  is  repugnant  to  the 
statute. 

Per  Cwr.— Judgment  for  the  defendant. 


Morton  v.  Benjamin  and  Phippen. 

Principal  and  surety — Notice  sufficient,  under  agreement  to  bind  surety. 

Where  A.  agreed  to  accept  as  notice  actually  given  any  which  B.  should  mail, 
directed  to  A.,  it  is  a  sufficient  compliance  with  such  agreement  that  a  written 
notice  is  actually  delivered  to  A.  though  not  put  into  the  post  for  him. 

Where  the  principal,  by  repeating  the  contents  of  a  notice,  shews  clearly  thereby 
that  the  notice  must  have  been  received  by  him,  this  is  sufficient  proof  of 
notice  to  bind  the  surety. 

Before  the  defendants  became  guarantee  for  A.,  notice  had  been  given  him  to  send 
the  lumber  required,  specifying  the  quantity  and  quality  thereof.  After  they 
gave  their  guarantee,  he  was  also  distinctly  notified  to  send  in  the  lumber 
which  had  been  previously  specified.  Held,  that  such  notice  was  sufficient  to 
bind  the  sureties,  and  that  it  was  not  necessary  that  the  particular  kind  of 
lumber  required  should  have  been  expressed  in  the  notice  given  subsequently 
to  their  having  given  their  guarantee. 

Assumpsit  on  a  guarantee. 

In  this  case  Morton  had  agreed  with  one  Kerr,  under 
seal,  that  he  Kerr,  was  to  deliver  to  Morton  during  the 
season  of  navigation  of  1850,  lumber  of  such  quantity  and 
quality  as  should  amount  to  500/.;  and  Morton  was  to  send 
notice  to  Kerr,  by  letter  mailed  in  the  post  office,  of  the 
quantities  and  description  of  lumber  which  he  would 
require.  Part  had  been  delivered,  but  the  larger  portion 
was  not  delivered ;  and  the  plaintiff  proved  that  he  sent 
his  clerk  to  Kerr,  towards  the  end  of  December  last,  who 
delivered  to  him  a  letter  from  the  plaintiff,  referring  to  a 
former  letter  in  which  the  plaintiff  had  specified  the  kind  of 
lumber  he  required ;  that  Kerr  acknowledged  having  received 
the  former  letter  and  mentioned  the  quantities  and  descrip- 
tions of  lumber  that  were  specified  in  it,  shewing  thereby 
that  he  was  perfectly  aware  what  the  plaintiff  required 
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in  order  to  complete  the  contract ;  and  he  excused  himself 
by  reason  of  sickness  for  not  having  fulfilled  his  agreement* 
The  letters  which  had  passed  between  Morton  and  Kerr 
were  put  in  and  proved,  and  it  was  proved  that  Kerr  had 
received  more  than*the  500/.  which  Morton  was  to  pay  him. 

It  was  objected  for  the  defendants,  the  sureties,  that  no 
notice  to  Kerr  would  be  sufficient  unless  it  came  through 
the  post  office. 

Verdict  for  the  plaintiff  51 8Z.  10s,  Od. 

The  defendants,  by  Benson^  of  Belleville,  obtained  a  rule 
nisi  for  a  new  trial  on  the  law  and  evidence,  and  for  misdirec- 
tion and  reception  of  improper  evidence.  McDonald^  Q.  C, 
shewed  cause.  Authority  referred  to — Pitman  on  Surety,  229. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

As  to  its  being  indispensable  that  the  notice  to  Kerr  of 
the  quantity  and  description  of  the  lumber  which  Morton 
required  should  reach  Kerr  through  the  post  office — we 
have  already  determined  on  demurrer  that  there  is  nothing 
in  that  objection.  The  mention  of  that  method  of  giving 
notice  could  only,  in  the  nature  of  things,  be  for  the  conve- 
nience of  Morton,  who  was  to  give  the  notice  ;  that  is,  Kerr 
consented  to  take  as  notice  actually  given  to  him  any  that  i 
Morton  should  put  into  the  post  office,  directed  to  him— 
rather  an  absurd  stipulation,  inasmuch  as  Kerr,  unless  he 
did  really  get  the  notice,  could  not  know  what  kind  of 
lumber  it  required,  and  could  not  therefore  govern  himself 
by  it.  But  at  any  rate,  the  substance  of  the  provision  is  * 
that  notice  shall  be  given,  and  if  it  be  shewn  that  a  written 
notice,  though  not  put  in  the  post  office  for  him,  was  actually 
delivered  to  him,  that  must  be  a  sufficient  compliance  with 
what  the  plaintiff  was  to  do  as  regards  notice. 

Then,  as  to  the  sufficiency  of  proof  of  actual  notice  to 
Kerr  :  it  did  not  rest  on  Kerr's  mere  admission  to  Morton's 
clerk,  that  notice  had  been  given  to  him.  If  it  did,  we 
should  have  had  to  consider  whether  the  principle  on  which 
Mr.  Benson  relied,  that  admissions  of  the  principal  do  not 
bind  the  surety,  is  so  extensive  in  its  application  as  to 
apply  to  a  collateral  matter  of  this  kind.  But  here  the  clerk 
swore  that  Kerr  described  to  him  the  kinds  and  dimensions^ 
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of  lumber  which  Morton  had  specified,  and  which  agreed 
with  the  letters  Morton  was  proved  to  have  written  to  him. 

This  shewed  clearly  as  a  fact  that  the  notice  must  have 
got  to  him,  or  he  could  not  have  repeated  its  contents. 

Then  the  letters  of  Morton  which  were  given  in  evidence 
shew  plainly  that  after  the  defendants  gave  their  guarantee — 
to  wit,  in  August — Kerr  was  distinctly  notified,  and  pressed 
by  Morton,  to  send  without  delay  such  lumber  as  Morton 
had  written  to  him  for  in  June.  It  made  no  difference 
that  when  he  wrote  in  June,  these  defendants  having  not 
yet  become  sureties  were  unconnected  with  the  matter,  for 
the  letter  of  August  was  a  continued  notice  to  do  what  Kerr 
was  requested  in  June  to  do,  and  was  as  plain  a  notice,  call- 
ing for  what  the  two  letters  in  June  had  called  for,  as  if 
the  qualities  and  dimensions  of  the  lumber  required  had 
been  needlessly  repeated  in  the  letter  written  in  August. 

Per  Cur. — Rule  discharged. 


In  re  George  Brown  v.  The  Municipal  Council  of  the 
County  of  York. 

4^5  Vic.  ch.  10 — By-law  bad  for  want  of  certainty. 

Under  the  authority  of  4  &  5  Vic.  ch,  10,  a  by-law  was  passed  by  the  District 
Council,  30th  June  1848,  establishing  as  a  public  road,  *'  The  road  laid  out  by 
J.  E.  surveyor,  between,  &c.,  as  appears  by  his  report,  bearing  date,  &c. 
but  it  did  not  refer  to  the  report  as  annexed,  neither  was  the  line  of  road  set  out, 
nor  the  width  stated  in  the  by-law. 

Held,  that  the  by-law  was  deficient  in  necessary  certainty,  and  must  therefore 
be  quashed. 

Cameron,  Q.  C.  moved  to  quash  a  by-law  for  opening  a 
road  between  lots  4  &  5,  in  the  4th  concession  of  Toronto, 
east  of  Hurontario  Street,  on  the  ground  that  it  was  not 
legally  established,  for  that  the  line  of  road  was  not  set  out 
in  the  by-law,  nor  the  width  stated. 

The  by-law  was  made  on  the  30^^  June  1848.  It  provi- 
ded that  the  road  surveyed  and  laid  out  by  John  Embleton, 
road  surveyor,  between  lots  No.  4  &  5,  in  the  4th  conces- 
sion west  of  Hurontario  Street,  in  the  township  of  Toronto, 
as  appeared  by  his  report,  bearing  date  the  26th  day  of  June 
1848,  be  and  the  same  is  thereby  established  as  a  public 
road  or  highway  ;  and  that  the  petitioners  for  the  road  shall 
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pay  21.  lOs.  to  such  surveyor  for  surveying  and  reporting  the 
road. 

Hagarty^  Q.  C,  on  shewing  cause,  produced  in  court 
the  orginal  by-law  with  a  petition  annexed  to  it,  dated  12th 
of  June  1848,  setting  forth  the  reasons  for  desiring  the  road 
and  praying  that  it  should  be  on  the  line  between  4  &  5, 
across  the  concession,  and  should  be  three  rods  wide,  taking 
one  half  from  each  of  the  said  lots ;  and  requiring  such  line 
to  be  examined  and  reported  upon. 

And  there  was  also  annexed  to  the  by-law  the  plan  and 
report  of  Mr.  Embleton,  the  surveyor,  describing  a  line  of 
road  as  peitioned  for,  making  it  50  feet  wide — 25  on  each 
side  of  the  line  dividing  the  lots  4  &  5.  It  was  sworn  that 
the  petition,  plea,  and  report,  were  all  annexed  to  the  by- 
law at  the  time  it  was  passed,  and  were  intended  to  form 
a  part  of  it,  (though  not  referred  to  in  it  as  being  annexed) ; 
and  that  the  form  of  by-law  adopted  in  the  present  case, 
was  similar  to  that  always  heretofore  adopted  by  the 
council  for  the  purpose  of  opening  a  new  road. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  by-law  was  made  before  the  present  municipal  act 
was  passed  under  the  authority  given  to  the  district 
council  by  stat.  4  &  5  Vic.  ch.  10,  sees.  39,  51.  That  act 
requires  no  report  or  survey  of  a  surveyor,  but  gives  a  wide 
discretion  to  the  councils  to  lay  out  such  new  roads  as  they 
should  think  fit.  It  does  certainly  then  appear  necessary 
for  the  safety  of  the  public  and  the  protection  of  proprietors 
of  land,  that  powers  so  extensive  should  be  carefully 
exercised,  and  that  what  they  are  intended  to  accomplish 
should  be  seen  upon  the  face  of  them. 

This  by-law  is  so  far  deficient  in  certainty  that  it  does 
not  shew  on  the  face  of  it  how  wide  this  road  is  to  be 
which  is  to  be  laid  out  between  lots  4  &  5,  nor  how  it  is  to 
be  laid  out,  any  further  than  that  it  is  directed  to  be  laid 
out  between  those  two  lots ;  and  as  it  is  admitted  that  these 
lots  touch  each  other,  there  cannot  be  space  for  a  road 
between  them,  which  is  what  the  by-law  professes  to  estab- 
lish. The  road  could  only  be  made  by  authorising  a  tract  of 
some  specific  width  to  be  taken  off  of  one  or  other  of  the 
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lots,  or  partly  from  each.  How  this  is  to  be  done  or  how 
wide  the  road  shall  be,  the  by-law  does  not  inform  us,  other- 
wise than  by  saying  that  it  confirms  the  road  laid  out 
by  John  Embleton  the  road  surveyor,  and  described  in  his 
report  of  such  a  date.  It  does  not  refer  to  that  report  as 
annexed,  and  does  not  therefore  "establish  the  identity  of 
the  report  nor  give  any  security  for  its  being  forthcoming 
when  required.  The  by-law  may  be  always  found  on 
enquiry,  but  we  are  not  informed  in  the  by-law  that  there 
will  be  always  found  annexed  to  it  the  same  report  and 
survey  of  which  mention  is  made  in  it.  Such  a  mode  of 
legislation  is  most  incomplete  and  unsafe,  for  no  one  can 
tell  from  this  by-law  how  wide  the  road  is  to  be  nor  its 
precise  position.  To  make  the  law  intelligible,  something 
must  be  produced,  which  is  not  referred  to  in  the  by-law 
as  appended  to  it,  and  about  which  therefore  a  question  of 
identity  might  always  be  raised,  besides  the  uncertainty 
of  the  report  being  to  be  found. 

As  no  report  of  a  survey  was  necessary  under  the  statute 
then  in  force,  there  is  no  ground  for  assurance  that  any 
survey  that  was  made  will  certainly  be  found  among  the 
public  archives ;  and  it  stands  as  a  provincial  statute 
would  do,  which  should  authorize  all  the  duties  to  be  levied 
which  a  certain  collector  by  an  official  letter  of  such  a  date 
had  recommended  to  be  imposed,  without  specifying  what 
they  were  or  referring  to  the  letter  as  contained  in  the 
schedule  subjoined  to  the  act.  As  this  matter  was 
managed  formerly  under  the  statute  50  Geo.  III.  ch.  1,  the 
surveyor's  report  formed  a  kind  of  record ;  it  was  an  indis- 
pensable part  of  the  proceeding,  the  foundation  of  it  in  fact, 
and  the  justices  by  the  third  clause  of  that  act,  if  they  con- 
firmed the  report,  were  to  cause  it  to  remain  as  a  record 
in  the  office  of  the  clerk  of  the  peace,  and  a  copy  to  be 
entered  in  a  book.  Their  order  could  never  be  seen  sepa- 
rate from  the  report — all  formed  one  record. 

We  have  not  the  least  doubt  that  all  by-laws  authorizing 
new  roads  should,  either  by  reciting  the  whole  description 
of  the  road  given  in  the  surveyor's  report,  or  by  describing 
it  fully,  whether  they  refer  to  the  report  or  not,  make  it  plain 
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to  every  one  that  sees  the  by-law  where  the  road  is  to  ran 
and  how  wide  it  is  to  be  (a),  and  should  not  leave  the  infor- 
mation to  be  gleaned  from  documents  not  referred  to  in  it 
as  annexed,  and  not  in  fact  annexed ;  documents  which 
may  not  be  found  upon  search,  or  which  may  not  be 
evidently  the  same  as  were  intended  to  be  referred  to  or 
may  when  produced  be  found  inconsistent  or  defective  in 
themselves,  and  may  in  truth  be  found  to  report  such  a 
road  as  the  council  could  not  lay  out— for  instance,  a  road 
100  feet  wide,  or  a  road  through  an  orchard. 

But,  whether  we  can  properly  decide  that  this  by-law  is 
bad  for  uncertainty,  because  it  does  not  contain  any  descrip- 
tion of  the  road,  either  in  the  body  of  it,  or  by  reference  to 
any  document  declared  to  be  appended  to  it,  is  still  the 
question. 

Our  opinion  is  that  it  is  deficient  in  necessary  certainty, 
and  therefore  must  be  quashed  (6). 

Per  Cur» — By-law  quashed. 


Davis  v.  Lennon,  Hog  an  and  Fraser. 

New  trial  refused  to  one  of  several  defendants —  Trespass — "De  injuria"— -"Excess." 

Where  a  verdict  has  been  found  against  one  of  several  defendants  and  for  the 
others,  the  court  will  not  grant  the  former  alone  a  new  trial. 

Though  the  motive  and  intention  with  which  a  defendant  insisted  on  the  plain- 
tiff's leaving  his  house  cannot  be  enquired  into  on  the  traverse  de  injuria,  yet 
the  truth  of  the  assertion  that  he  assaulted  him  in  order  to  make  him  depart, 
may  be  called  in  question. 

Excess  must  be  replied. 

This  was  an  action  of  trespass,  for  a  violent  assault  and 
battery,  charged  to  have  been  committed  by  the  three  defen- 
dants on  the  25th  of  December  1850. 

Lennon  pleaded  separately  by  attorney — 1.  Not  guilty; 
2.  As  to  so  much  of  the  declaration  as  charged  him  with  a 
little  assaulting  and  beating  the  plaintiff,  that  the  plaintiff 
was  unlawfully  in  his  dwelling-house,  making  a  great  noise 
and  disturbance,  whereupon  the  defendant  requested  him 
to  depart,  which  the  plaintiff  wholly  refused  to  do ;  where- 
upon the  defendant,  in  defence  of  the  possession  of  his 

(a).  Da?/ison  v.  Gill,  1  Ea.  R.  72.     (6)  Dennis  v.  Hughes,  supra.  444; 
Angel  on  Corp.  357. 
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dwelling-house,  quietly  laid  his  hands  on  the  plaintiff  in 
order  to  remove,  and  did  then  remove  him  from  his  said 
dwelling-house,  and  in  so  doing  necessarily  committed  the 
several  trespasses,  &c, 

3rd.  And  for  a  further  plea  in  this  behalf,  the  defendant 
Lennon  pleaded  that  he  and  his  wife  were  possessed  of  a 
dwelling-house  in,  &c.,  in  right  of  the  wife  ;  that  the  plain- 
tiff at  an  unreasonable  hour  of  the  night  came  to  his  house 
and  made  a  great  noise  and  disturbance,  and  insulted  and 
abused  the  defendant  and  his  wife  and  family,  in  breach  of 
the  peace,  &c.  ;  whereupon  the  defendant  requested  the 
plaintiff  to  cease  making  the  noise,  and  to  depart  from  his 
dwelling-house,  which  the  plaintiff  refused  to  do,  and  con- 
tinued there  making  such  noise  and  disturbance,  and 
shouting,  singing,  insulting  and  abusing  therein,  &c.; 
wherefore  the  defendant,  in  defence  of  his  possession  of  the 
said  dwelling-house,  quietly  laid  his  hands  on  the  plaintiff 
in  order  to  remove  him  from  the  said  dwelling-house ;  and 
because  the  plaintiff  then  resisted  and  opposed  the  defendant 
in  that  behalf,  and  did  then  attempt  forcibly  and  with  strong 
hand  unlawfully  to  remain  in  the  said  dwelling-house,  so 
making  such  noise  and  disturbance,  and  would  then  unlaw- 
fully and  forcibly  and  with  a  strong  hand  have  effected 
such  unlawful  attempt  without  the  license  of  the  defendant 
and  against  his  will,  if  the  defendant  had  not  defended 
his  said  possession — the  defendant.during  the  said  forcible, 
wrongful  and  unlawful  attempt  and  endeavor,  did  at  the 
same  time  when,  &c.,  defend  the  said  seizin  of  the  said 
dwelling-house,  and  did  then  oppose  and  resist  the  said 
unlawful  attempt,  and  then  removed  the  plaintiff  from  the 
said  dwelling-house,  as  it  was  lawful  for  him  to  do ;  and 
'  because  the  defendant  could  not  successfully  oppose  the 
said  unlawful  attempt,  and  remove  the  plaintiff, without  in  a 
slight  degree  committing  the  trespasses  in  the  declaration 
mentioned,  he  did  on  the  occasion  aforesaid,  in  so  remov- 
ing the  plaintiff  from  the  said  dwelling-house,  and  because 
the  plaintiff  then,  and  there  on  that  occasion  with  force  and 
arms  and  with  strong  hand  resisted  and  opposed  the  defen- 
dant, unavoidably  and  necessarily  a  little  committed  the 
trespasses  in  the  declaration  mentioned. 
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The  other  defendants  by  the  same  attorney  pleaded 
separately  similar  pleas ;  that  is,  that  they,  by  Lennon's 
command,  assisted  him  in  defending  possession. 

The  plaintiff  replied  de  injuria  to  all  the  special  pleas* 

The  plaintiff  proved  that  his  jaw  had  been  broken  in  two 
places  by  the  defendant  Lennon,  and  three  double  teeth 
knocked  out ;  that  much  pain  and  inflammation  followed  ; 
that  he  was  long  in  a  helpless  state  in  consequence  of  the 
injury  ;  that  he  cannot  yet  masticate  perfectly ;  and  that  his 
jaw  is  still  (three  months  after  the  injury)  in  a  bad 
state.  The  surgeon  who  attended  him  charged  him  6/. 
He  proved  by  a  young  man  who  was  a  servant  in  Lennon's 
employment,  that  being  asleep  in  a  room  in  Lennon's  house, 
he  heard  a  cry  of  murder,  between  10  and  11  o'clock,  on 
the  night  of  the  25th  December ;  that  he  went  down  stairs, 
and  saw  Lennon  and  Hogan  pounding  the  plaintiff ;  that 
Fraser  was  in  the  same  room,  and  sitting  down  and  not 
concerned  in  the  assault ;  that  Lennon  had  something  in  his 
hand,  which  he  thought  had  lead  in  the  end  ;  that  the  plain- 
tiff being  knocked  down,  Lennon  took  him  up,  and  laid 
him  on  a  sofa,  and  then  the  three  defendants  left  the  room  ; 
that  the  witness,  who  had  observed  this  through  an  opening 
in  the  door,  then  went  in  softly  and  found  the  plaintiff 
bleeding  badly,  and  advised  him  to  go  away  at  once,  and 
let  him  out  into  the  street ;  that  he  saw  a  pack  of  cards  in 
the  room,  which  he  afterwards  handed  to  the  defendant 
Davis,  who  said  they  did  not  belong  to  him. 

Then  a  constable,  who  had  been  many  years  in  the 
employment  of  the  sheriff  as  a  special  bailiff,  and  who  the 
sheriff  swore  was  a  man  in  whom  he  had  every  confidence, 
proved  that  on  the  following  morning,  the  26th  of  December, 
the  defendant  Lennon  told  him  that  he  and  the  plaintiff 
had  been  playing  at  cards  together,  that  Davis  had  tried  to 
cheat  him,  and  that  he  had  therefore  struck  Davis. 

Another  witness  swore,  that  some  time  after  Lennon 
told  him  that  he  had  struck  a  man  (not  naming  him)  who 
was  of  a  party  at  his  house,  and  was  sorry  for  it  ;  that  the 
rnan  had  spoken  ill  of  some  one  of  the  party,  and  that  he 
had  struck  him  on  that  account. 

A  g  *  VOL.  VIII. 
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Two  other  witnesses  swore  that  a  few  days  before  the 
25th  of  December  they  heard  Lennon  say  that  he  would 
give  Davis  a  beating,  and  that  he  complained  of  Davis  for 
having  levied  a  school  rate  upon  him. 

The  defendant  Lennon  called  two  women  who  were  in 
his  house  that  night,  and  who  swore  that  the  plainiff  came 
there  between  11  and  12  o'clock,  and  asked  for  liquor; 
that  Lennon  gave  him  some,  and  he  began  to  sing  and 
make  a  noise  ;  that  Lennon  told  him  to  go  out ;  that  he 
did  not  refuse  to  go,  but  did  not  go  ;  that  Lennon  gave  him 
a  few  slaps  with  his  open  hand  ;  and  that  Davis  ran  out 
leaving  some  cards  on  the  floor,  which  had  dropt  out  of  his 
pocket.  It  was  not  stated  by  either  of  them  that  Lennon 
took  hold  of  Davis  in  order  to  put  him  out,  but  they  swore 
that  Lennon  told  him  to  go,  and  Davis  not  going,  he 
slapped  Davis  several  times,  and  they  scuffled,  and  that 
then  Lennon  placed  him  on  the  sofa  and  left  the  room. 

The  young  man  Lennon's  servant,  by  whom  the  plaintiff 
proved  the  assault,  was  described  by  several  witnesses 
called  for  the  defendants  as  a  man  of  very  bad  character 
for  veracity. 

The  Chief  Justice,  before  whom  the  cause  was  tried,  told 
the  jury  that  the  occasion  of  Davis  going  to  Lennon's 
house  on  Christmas  night  was  not  clearly  shewn  ;  but  after 
he  had  been  there  between  10  and  20  minutes,  it  seemed 
that  Lennon,  for  some  reason,  struck  him,  and  must  have 
struck  him  very  violently,  either  with  his  fist  or  with  some 
blunt  instrument,  which  had  not  cut  the  skin ;  that  Davis 
had  certainly  received  cruel  treatment,  for  the  injury  was  a 
very  serious  one,  not  accounted  for  by  any  sufficient  provo- 
cation, shewn  or  pretended  ;  and  it  was  plain,  even  from 
the  appearance  of  Davis  at  the  time  of  the  trial,  that  the 
thing  could  not  have  happened  as  the  defendants'  witnesses 
described  it — that  is,  by  Lennon  giving  him  some  gentle 
slaps  with  his  open  hand  :  that  against  Fraser  there  was  no 
evidence  further  than  that  he  was  present  but  not  interfer- 
ing ;  that  Hogan  was  svrorn  to  have  struck  the  plaintiff ; 
but  that  the  witness  who  proved  that  was  impeached  as  to 
his  credit,  and  was  contradicted  in  this  respect  by  the 
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women,  whose  evidence  however  seemed  hard  to  be  credited 
as  to  the  manner  in  which  the  plaintiff  had  been  treated. 

He  told  the  jury  that,  as  regarded  Lennon,  if  they  were 
satisfied  that  he  inflicted  the  wound  they  must  consider 
the  defence  pleaded  by  him  and  how  far  the  evidence  sus- 
tained it  ;  that  it  was  sworn  that  he  told  Davis  to  go  out 
because  he  was  singing,  that  Davis  did  not  refuse,  but  did 
not  go  at  once  ;  and  that  the  plaintiff  therefore  struck  him, 
not  that  he  pushed  him  or  took  hold  of  him  to  put  him  out, 
but  rather,  as  it  would  seem  by  the  evidence  of  the  defen- 
dants' witnesses,  struck  him  because  he  did  not  go,  and 
must  have  struck  him  with  cruel  violence  ;  that  if  Davis 
were  drunk,  as  Lennon  represented,  then  Lennon  and  the 
other  two  men  could  easily  have  put  him  out,  if  that  had 
been  their  object ;  but  that,  if  it  were  true  that  Lennon  in- 
flicted-this  violent  injury,  and  then  left  him  lying  there,  not 
attempting  to  put  him  out,  they  were  to  consider  whether, 
from  the  threats  he  was  sworn  to  have  used  before,  and 
from  the  account  which  he  was  proved  to  have  given  to 
others  of  the  matter  afterwards,  they  were  or  were  not  satis- 
fied that  his  pretence  of  merely  assaulting  the  plaintiff  in 
order  to  put  him  out  was  not  untrue,  and  that  he  beat  him 
by  way  of  punishment,  either  from  a  vindictive  feeling 
which  he  entertained  against  him,  or  because  Davis  did 
not  instantly  go  out  when  he  desired  him.  And  the  Chief 
Justice  added,  that  although  a  party  might  lawfully  take 
hold  of  one  who  declined  to  leave  his  house,  and  might 
put  him  out,  yet  that  he  had  no  right  to  beat  him  cruelly, 
not  in  order  to  make  him  go,  but  to  punish  him  for  not 
going — that  requesting  a  man  to  go,  and  then,  because  he 
did  not  go,  striking  him  a  cruel  blow,  not  in  order  to 
remove  him,  but  to  punish  him,  was  not  proof  of  a  plea  of 
gently  laying  hands  on  the  plaintiff  in  order  to  remove  him. 

Verdict  for  the  plaintiff  against  Lennon  for  lOOZ. ;  and 
for  the  other  two  defendants  on  the  plea  of  not  guilty. 

Lennon,  one  of  the  defendants,  obtained  a  rule  by  Martin, 
of  Hamilton,  to  set  aside  the  verdict  rendered  against  him, 
and  that  hh  might  have  a  new  trial  without  costs,  on  the 
ground  of  misdirection,  and  on  the  law  and  evidence  ;  or 
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f  o  excessive  damages,  and  on  other  grounds  disclosed  in 
affidavits  filed— he  cited  9  Q.  B.  R.  842  ;  10  Bing.  33;  4 
M.  &  Scott  826  ;  5  Q.  B.  R.  99  ;  2  M.  &  W.  791  (relied  on) ; 
3  M.  &  W.  150  ;  2  Cr.  M.  &  R.  338.  D.  B.  Read,  shewed 
cause— he  cited  13  M.  &  W.  811  ;  3D.  &  Lowndes,  70  ; 
Stra.  8i3. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendant  has  moved  for  what  we  cannot  grant,  with- 
out doing  what  the  courts  both  in  England  and  here  have 
held  themselves  disabled  from  doing.  We  are  asked  to 
grant  a  new  trial  for  one  of  several  defendants,  where  a 
verdict  has  been  found  against  him  and  for  the  other  defen- 
dants. The  cases  of  Doe  dem.  Dudgeon  et  al,  v.  Martin  et 
al.  (13  M.  &  W.  811),  D.  &  L.  678,  and  of  Bleecher  v. 
Magnay,  (3  D.  &  L.  70),  shew  that  the  difficulty  is  not  yet 
got  over  which  has  prevented  the  courts  from  takiftf  that 
course.  And,  even  if  there  were  not  this  impediment  in 
the  way,  we  all  agree  in  the  opinion  that  the  verdict  should 
stand.  The  damages  given  were  large,  considering  the 
station  in  life  of  the  plaintiff  and  of  this  defendant,  but  we 
cannot  call  them  so  excessive  as  that  we  ought  to  interfere 
on  that  ground.  The  injury  was  an  outrageous  one,  cruel 
in  its  nature,  and  painful  in  its  effects,  inflicting  what  it 
seems  may  be  a  permanent  inconvenience  upon  the  plain- 
tiff: there  is  no  evidence  whatever  of  any  provocation 
which  could  naturally  have  led  to  such  an  injury  ;  and  the 
plaintiff's  evidence  shewed  that  this  defendant  had  some 
days  before  expressed  a  vindictive  feeling  towards  the 
plaintiff,  and  an  intention  to  injure  him. 

Then,  as  to  any  legal  point  involved :  The  defence 
pleaded  was,  that  the  plaintiff  came  at  night  to  the  defen- 
dant's house  and  made  a  noise  and  disturbance  ;  that  this 
defendant  ordered  him  to  depart,  which  he  refused,  where- 
fore the  defendant  gently  laid  his  hands  upon  him  in  order 
to  remove  him.  The  jury  were  sworn  to  determine  whether 
that  defence  was  true  ;  they  heard  evidence  that  the  defen- 
dant had  some  days  before  threatened  revenge  against  the 
plaintiff"  for  a  supposed  cause  of  offence  ;  and^that  after  he 
had  wounded  the  plaintiff  he  admitted  that  he  had  done  it. 
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and  expressed  his  regret,  assigning  reasons  different  alto- 
gether from  those  which  he  advanced  in  his  plea.  On  the 
other  hand,  the  jury  heard  from  the  defendant's  witnesses 
an  account  of  the  transaction,  which  if  believed  did  support 
the  plea.  They  had  to  determine  which  statement  seemed 
most  entitled  to  credit  from  all  the  attendant  circumstances, 
and  from  the  character  of  the  witnesses  and  their  manner 
of  relating  their  story.  I  confess  I  could  not  easily  have 
believed  myself  that  the  plaintiff  had  had  his  jaw  broken 
in  two  places  and  teeth  knocked  out,  by  slaps  given  by  the 
defendant  with  his  open  hand ;  and  yet  this  was  what  the 
women  swore  when  called  to  support  his  plea. 

We  do  not  think  the  case  of  Oakes  v.  Wood  (2  M.  &  W. 
791)  presents  any  difficulty,  from  its  application  to  this  case. 
It  determined,  what  had  often  been  determined  before,  that 
excess  must  be  replied,  and  that  in  a  case  like  the  present 
the  defendant's  motive  for  using  force  to  turn  the  party  out 
of  his  house  is  not  to  be  brought  in  question,  which  is  what 
Baron  Parke  says  in  that  judgment.  But  it  would  be 
against  good  sense  to  hold  that  the  very  truth  and  substance 
of  the  defendant's  plea  in  such  a  case  is  not  to  be  inquired 
into ;  that  is,  whether  he  did  really  assault  the  plaintiff  in 
order  td  remove  him,  or  for  a  quite  different  reason.  Ac- 
cording to  what  Mr.  Martin  has  contended  for,  if  this 
defendant  had  ordered  the  plaintiff  out,  and  the  other, 
without  refusing  to  go,  had  yet  not  immediately  departed, 
the  defendant  might  have  beaten  him  and  tied  him  up  in 
his  house  all  night,  or  might  have  locked  the  door  upon 
him  to  prevent  his  escape  while  he  was  beating  him  in 
resentment  for  his  conduct  then  or  at  any  other  time,  and 
still  might  have  pleaded  that  he  assaulted  him  in  order  to 
remove  him  from  his  house,  which  plea  must  be  held 
(according  to  the  reasoning)  to  be  proved  by  evidence 
which  shewed  that  the  defendant  had  really  not  that  object 
in  view,  but  the  very  contrary. 

The  case  of  Penn  v.  Ward  (5  Tyr.  975)  is  not  consistent 
with  such  a  course  of  proceeding  in  respect  to  this  plea ; 
nor  has  any  case,  as  we  consider,  gone  that  length. 

The  defendant  must  at  least  satisfy  the  jury  that  he 
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assaulted  the  plaintiff  with  a  view  of  making  him  leave 
the  house,  and  not  for  a  different  purpose  ;  and  they  must 
judge  of  that  from  the  whole  evidence.  If  they  are  satis- 
fied of  that,  and  if  the  plea  is  pleaded  as  a  plea  to  the 
whole  injury  complained  of,  then  the  plaintiff,  if  he  means 
to  contend  that  he  was  treated  more  roughly  than  such  a 
purpose  would  justify,  must  reply  so  as  to  shew  that  that 
is  his  ground  of  complaint ;  and  he  cannot  call  in  question 
the  defendant's  reasons  and  motives  for  insisting  on  his 
leaving,  though  he  can  call  in  question  the  truth  of  the 
assertion  that  he  assaulted  him  in  order  to  make  him 
depart,  for  that  is  the  very  substance  of  the  defence. 

Per  Cur. — Rule  discharged. 


Graveley  v.  Jones. 

Promissory  note — Pleading. 

Declaration :  Payee  against  maker  of  a  promissory  note.  Plea  :  Note  made  for 
plaintiff's  accommodation  without  consideration.  Replication  :  that  note  was 
not  made  for  plaintiff's  accommodation  without  consideration  ;  nor  does  he  still 
hold  the  same  without  value,  &c.  Demurrer,  because  the  replication  does 
not  shew  what  the  consideration  was. 

Heldper  Cwr.— Replication  good. 

Declaration  :  Payee  against  maker  of  a  promissdVy  note. 

Plea  :  Note  made  for  plaintiff's  accommodation  without 
consideration.  Replication  :  that  note  was  not  made  for 
the  plaintiff's  accommodation  without  consideration  ;  nor 
does  he  still  hold  the  same  without  value.  Demurrer, 
because  the  replication  does  not  shew  what  the  considera- 
tion was. 

Robinson,  C.  J.  delivered  the  judgmennt  of  the  court. 

The  case  of  King  v.  Phillips  (12  M.  &  W.  705)  shews 
the  replication  to  be  sufficient,  and  that  it  is  really  a  better 
plea  than  it  would  have  been  if  the  plaintiff  had  not  tra- 
versed the  special  allegation  in  the  plea  of  its  being  an 
accommodation  note,  but  had  not  set  forth  in  general  terms 
a  good  consideration,  which  would  indirectly  have  denied  - 
the  truth  of  the  plea. 

Then,  the  plaintiff  having  expressly  traversed  what  the 
plea  states,  the  replication,  which,  without  anything  farther, 
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is  sufficient,  is  not  made  insufficient  by  adding  an  assertion 
in  general  terms,  that  the  plaintiff  holds  the  note  for  a 
good  consideration.  That  may  all  be  rejected  as  surplusage." 

Per  Cur. — Judgment  for  the  plaintiff. 


DoE   ON   SEVERAL    DEMISES    OF    ZaCCHEUS    BuRNHAM,  OF 

Francis  H.  Burton  and  of  Henry  Bower,  v. 
Nicholas  Bower. 

Deed  by  reversioner  not  in  possession. 

A  deed  given  by  the  reversioner  is  good,  notwithstanding  that  at  the  time  it  was 
given  another  person,  holding  under  the  life  estate  of  the  tenant  by  the  courtesy, 
was  in  actual  possession. 

Ejectment  for  north  half  of  lot  19,  5th  concession  Reach. 

On  the  12th  June  1811  the  crown  granted  lot  19,  in  the 
5th  concession  of  Reach,  to  Catharine  Bower,  wife  of  Peter 
Bower. 

It  was  proved  that  Catharine  Bower  died  in  1837  intes- 
tate, and  her  husband,  Peter  Bower,  in  1848 ;  and  that  they 
left  several  children  surviving,  of  whom  Henry  Bower  was 
their  eldest  son  and  heir-at-law. 

On  the  8th  of  July  1840  Henry  Bower,  for  the  considera- 
tion of  62/.,  bargained,  sold  and  quit  claim  to  Henry  Gould, 
in  fee,  all  his  right,  title,  interest,  claim  and  demand,  both 
at  law  and  in  equity,  and  as  well  in  expectancy  of  and  in 
this  lot  19,  5th  concession  Reach. 

On  the  8th  of  September  1841  Henry  Bower,  for  con- 
sideration of  50/.,  bargained  and  sold  the  whole  of  this  lot 
to  Francis  H.  Burton,  in  fee,  registered  15th  September 
1843. 

On  the  15th  of  April  1842  Peter  Bower,  husband  of  the 
grantee  of  the  crown,  for  consideration  of  50/.,  bargained 
and  sold  to  Zaccheus  Burnham,  in  fee,  the  north  half  of 
lot  19  in  the  5th  concession  of  Reach — registered  30th  of 
April  1842. 

On  the  19th  of  May  1842  Francis  H.  Burton,  for  50/., 
bargained  and  sold  to  George  H.  Grierson  in  fee  the  whole 
of  lot  19,  5th  concession  of  Reach — registered  15th  Sept. 
1843. 

On  the  29th  of  July  1843  Henry  Gould,  in  consideration 
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of  five  shillings,  bargained  and  sold  to  George  H.  Grierson 
in  fee  all  his  estate,  right,  title,  interest,  claim  and  demand, 
at  law  or  in  equity,  in  and  to  the  north  half  of  this  lot  19 — 
unregistered. 

On  the  8th  of  September  1843  George  H.  Grierson,  for 
100/.,  bargains  and  sells  to  Zaccheus  Burnham  (lessor  of 
the  plaintiff)  in  fee  the  north  half  of  this  lot — unregistered. 

Grierson  was  examined  as  a  witness  on  the  trial,  and 
swore  that  he  and  Burton  were  desirous  of  buying  the  lot 
jointly  ;  and  that  he  went  to  the  state  of  Pennsylvania, 
where  Henry  Burton  was  living  in  1841,  to  make  the  pur- 
chase and  obtain  a  deed  from  him;  that  he  was  aware 
that  Nicholas  Bower,  the  defendant,  was  then  in  possession 
of  the  lot,  but  understood  he  was  claiming  to  hold  under 
the  life  estate  of  Peler  Bower,  husband  of  the  patentee ; 
that  finding  afterwards  that  Henry  Bower  had  made  a 
previous  deed  to  Gould  of  the  lot,  he  came  to  an  arrange- 
ment with  Gould  for  dividing  it  between  them — Gould 
retaining  the  south  half;  that  he  obtained  in  1842  the 
deed  from  Peter  Bower,  thinking  it  would  facilitate  his 
recovery  against  this  defendant,  but  that  Peter  Bower 
being  very  old,  and  not  likely  to  live  long,  it  was  thought 
better  to  delay  bringing  the  action  till  after  his  death. 

A  nonsuit  was  moved,  on  the  ground  that  it  appearing 
by  Grierson's  evidence  that  the  now  defendant  was  in  pos- 
session of  the  land,  claiming  adversely  when  the  deed  was 
taken  under  which  the  lessor  of  the  plaintiff  claims,  that 
deed  cannot  operate :  for  that  the  defendant's  possession 
must  be  supposed  to  be  a  possession  by  him  claiming  the 
fee,  in  the  absence  of  proof  to  the  contrary  (although 
Grierson  swore  that  he  understood  he  was  claiming  to  hold 
under  the  life  estate  of  Peter  Bower),  and  that  the  fee  is 
therefore  still  in  Gould.    The  jury  found  for  the  plaintiff. 

Vankoughnet  now  moved  to  enter  a  nonsuit  or  verdict 
for  defendant,  or  for  a  new  trial  on  the  law  and  evidence, 
on  the  grounds  above  stated ;  he  cited  Doe  Bouler  v. 
Savage,  (5  U.  C.  R.  223). 

Cameron^  Q.  C.,  and  Bell^  contra.  There  was  no  ad- 
verse possession  at  the  time  the  deed  was  made.  The 
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defendant  was  only  holding  under  the  life  estale  of  Peter 
Bower — not  adversely  to  the  claim  of  the  reversioner. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  impediment,  we  think,  to  the  plaintiff's 
recovery  for  the  north  half  of  this  lot,  which  is  all  that  is 
claimed.  The  defendant's  counsel  contended  in  his  argu- 
ment that  Henry  Bower's  deed  to  Gould  vested  the  fee  in 
him,  and  that  his  conveyance  to  Grierson  could  not  operate 
— first,  because  when  it  was  made  this  defendant  was  in 
adverse  possession ;  secondly,  because  at  any  rate  it  is  a 
mere  release  to  a  person  not  in  possession,  and  who  had 
no  previous  interest  on  which  a  release  could  operate. 
But  the  deed  from  Gould  to  Grierson  is  no  more  a  release 
than  the  deed  which  Gould  himself  took  from  Henry 
Bower,  under  which  the  defendant  contends  the  fee  is  now 
vested  in  Gould ;  and  in  fact  they  are  neither  of  them 
deeds  which  affect  to  pass  a  present  estate,  or  could  have 
been  intended  to  do  so.  They  were  made  while  the 
husband  of  the  patentee  was  still  living,  and  he  had  a  life 
estate  as  tenant  by  the  courtesy,  so  that  actual  seizin  could 
not  be  expected  to  follow  the  deed,  and  it  could  only  be  in 
the  form  in  which  it  was — not  a  conveyance  of  the  whole 
estate,  but  of  all  Gould's  interest  in  it. — 2  Cowper,  598 ; 
4  Cruise,  176,  198-9. 

But  it  was  on  the  objection  that  was  made  at  the  trial, 
on  the  ground  of  this  defendant's  adverse  possession  when 
these  several  conveyances  were  taken,  that  we  are  to  con- 
sider the  case  ;  and  we  are  of  opinion  that  that  objection  is 
not  well  founded.  The  reversion  could  well  be  conveyed 
by  the  heir,  notwithstanding  he  was  not  at  the  time  in 
possession ;  for  he  could  not  be  disseized  of  his  reversion 
by  the  fact  of  any  person  being  in  possession,  either  in 
privity  with  the  tenant  by  the  courtesy,  or  without  his 
privity.  He  could  not  have  resorted  to  any  remedy  for 
dispossessing  Nicholas  Bower,  if  his  possession  had  been 
ever  so  tortious.  He  could  not  then  be  called  upon  to 
reduce  his  estate  into  possession  before  he  assumed  to  con- 
vey it;  for  he  had  no  right  to. possession  at  that  time,  and 
was  not  pretending  to  transfer  any  right  inconsistent  with 
2  h  VOL.  vni. 
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the  possession  which  was  then  held :  he  only  was  selling 
his  reversion. 

The  evidence  besides,  so  far  as  it  went,  did  not  shew 
Nicholas  Bower  to  be  in  claiming  the  fee,  but  the  contrary  ; 
and  it  is  clear  that  a  mere  tortious  possession  does  not 
necessarily  disable  the  true  owner  from  conveying,  unless 
the  facts  shew  that  the  occupant  is  in  claiming  to  be  legally 
seized  of  an  interest,  or  at  all  events  is  holding  in  defiance 
of  the  person  entitled  to  the  present  estate. 

Rule  discharged. 


Doe  DEM.  Burr  v.  Denison. 

Estoppel  by  matter  of  record — Evidence. 

A  judgment  in  a  former  action  is  not  admissible  as  evidence,  in  a  subsequent 

action  not  between  the  same  parties. 
Where  a  verdict  in  one  action  establishes  a  conclusion  directly  inconsistent 

with  the  result  of  a  former  action,  yet  where  the  evidence  is  conflicting,  the 

court  have  no  right  to  insist  on  the  verdict  being  found  in  the  second  as  in  the 

first  action. 

Ejectment  for  lot  3  and  part  of  lot  4  in  the  township  of 
York,  on  the  River  Humber. 

The  lessor  of  the  plaintiff,  in  opening  his  case,  stated 
that  the  point  to  be  determined  in  this  action  was,  whether 
a  certain  lease  which  the  defendant  had  given  some  years 
ago  to  the  lessor  of  the  plaintiff  had  been  surrendered,  and 
that  he  proposed  to  give  in  evidence,  as  conclusive  in  the 
plaintiff's  favor  on  that  point,  a  record  of  a  judgment  in  an 
action  of  trespass  brought  in  the  Queen's  Bench  by  the 
present  defendant,  against  two  persons  named  Downie  and 
Bird,  for  taking  timber  from  this  same  land  ;  that  in  that 
action  the  defendants  had  set  up  a  lease  made  by  the  plain- 
tiff of  the  land  in  question  to  Burr,  the  present  lessor  of  the 
plaintiff,  and  alleged  as  their  defence  that  they  had  entered 
and  cut  the  timber  as  his  servants  and  by  his  command ; 
that  the  now  defendant  Denison  had  replied  to  that  defence  ; 
that  before  the  trespass  committed  Burr  had  surrendered 
the  lease,  and  on  the  trial  of  that  issue  a  verdict  was  given 
by  the  jury  that  the  term  had  not  been  surrendefi^ed. 

It  was  objected  on  the  other  side  at  the  trial  of  this 
cause,  that  the  judgment  on  that  verdict  could  not  be  set 
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up  as  an  estoppel  in  this  action,  because  the  suit  was 
between  other  parties,  and  was  one  in  w4iich  Burr  might 
himself  have  been  examined  as  a  witness  to  prove  the  sur 
render,  as  in  fact  he  was. 

The  learned  judge  (McLean,  J,)  allowed  the  record  to 
be  given  in  evidence,  but  held  it  not  to  be  conclusive. 

Evidence  was  also  gone  into,  the  same  in  effect  as  on  a 
former  trial,  of  an  ejectment  by  the  present  defendant 
against  the  lessor  of  the  plaintiff,  tending  to  shew  that  by 
agreement  between  the  lessor  of  the  plaintiff  and  the  defen- 
dant the  lease  had  been  cancelled  in  the  presence  of  this 
lessor  of  the  plaintiff,,  and  with  his  assent,  by  tearing  off 
the  seals  and  signatures ;  and  that  this  defendant,  in  con- 
sequence of  the  arrangement  then  made,  had,  at  the  request 
of  the  lessor  of  the  plaintiff,  made  a  new  lease  of  part  of 
the  same  premises  to  a  third  party  for  the  remainder  of  the 
term  which  the  lessor  of  the  plaintiff  had  held ;  and  that  he 
did  this  in  confirmation  of  a  bargain  which  the  lessor  of 
the  plaintiff  had  made  with  such  third  party. 

Upon  the  facts  which  appeared  in  evidence  in  this  cause, 
the  learned  judge  told  the  jury  that  he  thought  the  lease 
was  shewn  to  have  been  surrendered,  and  they  found  for 
the  defendant. 

Crooks  moved  for  a  new  trial  on  the  law  and  evidence 
and  for  misdirection,  contending  that  the  judgment  in  the 
action  of  trespass  between  Denison,  the  now  defendant, 
and  Downie  and  Bird,  was  conclusive  evidence  in  this 
action  that  the  lease  had  not  been  surrendered,  and  that  the 
jury  should  have  been  so  directed.  He  cited  Phillips  on 
Evidence,  512,  520 ;  Kinnersley  v.  Orpe,  2  Doug.  517. 

A,  Wilson  shewed  cause.  He  contended  that  the  record 
in  that  case  was  no  estoppel,  being  between  different 
parties ;  that  it  could  not  be  conclusive,  and  was  therefore 
no  evidence.    He  referred  to  Smith's  L.  C.  vol.  II.  p.  440. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

On  the  trial  in  the  action  of  trespass,  to  which  Burr  was 
no  party — though  from  the  nature  of  the  transaction  he  may 
have  had  a  real  interest  in  the  question  to  be  tried — he  was 
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clearly  a(]missi})le  by  Inv/  as  a  witness;  and  it  was  for  the 
jury  to  give  such  weight  to  his  evidence  as  might  appear 
to  them  proper.  According  to  his  representation  of  what 
took  place  when  the  lease  which  had  been  given  by  Denison 
to  him  was  cancelled,  he  had  been  misled  and  deceived  on 
that  occasion.  The  jury  gave  credit  to  that  evidence,  and 
to  his  further  statement  that  the  new  lease  made  to  a  third 
party,  after  the  actual  cancellation  of  the  first,  was  not  made 
with  the  consent  of  Burr  the  lessor,  but  contrary  to  an 
understanding  with  him.  This  removed  the  ground  on 
which  the  plaintiff  in  that  action  relied  for  establishing  a 
surrender  in  law,  and  so  the  jury  found  that  the  term 
granted  to  Burr,  the  witness,  was  still  outstanding,  and 
that  Denison  had  therefore  no  right  to  bring  trespass. 

In  the  present  action,  Burr,  who  was  then  a  witness,  is 
the  lessor  of  the  plaintiff,  and  he  is  endeavoring  to  eject 
the  defendant  by  setting  up  the  first  lease  as  still  subsisting, 
but  upon  the  trial  he  failed,  the  jury  believing  the  evidence 
given  on  the  part  of  the  defendant  Denison,  which  evidence, 
if  uncontradicted,  it  has  already  been  determined  by  the 
court,  and  seems  not  to  be  questioned  in  the  argument  of 
this  rule,  was  sufficient  to  prove  a  surrender  in  law  of  the 
term  granted  by  Denison  to  Burr.  This  verdict,  if  it  stands, 
will  of  course  establish  a  conclusion  directly  inconsistent 
with  the  result  of  the  former  action  of  trespass  between 
Denison  and  Downie. 

Such  inconsistencies,  however,  may  not  unfrequently 
arise  ;  for  different  juries  may  take  different  views  of  the 
same  evidence ;  and  when  it  is  conflicting,  and  it  cannot 
be  said  on  which  side  it  preponderates,  the  court  have  no 
right  to  insist  that  the  second  trial  shall  result  in  the  same 
verdict  as  the  first.  Here,  the  discrepancy  is  accounted 
for  by  the  jury  having  in  the  first  case  Burr's  evidence  to 
consider,  which  they  could  not  have  in  the  last,  because 
the  testimony  of  the  lessor  of  the  plaintiff  is  expressly 
excluded  by  the  late  statute  12  Vic.  ch.  70,  which  treats 
him  as  the  plaintiff  on  the  record  ;  and  he  is  so  in  substance 
though  not  in  form.  The  lessor  of  the  plaintiff,  Burr,  how- 
ever, though  he  cannot  be  a  witness  on  the  trial  of  his  own 
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cause,  endeavors  to  arrive  at  the  same  end  by  claiming  a 
right  tc  set  np  the  judgment  ca}  the  verdict  in  the  action  of 
trespass,  which  verdict  was  obtained  upon  his  own  evidence 
as  conclusive  in  his  favor  in  this  suit  to  shew  that  his  term 
has  not  been  surrendered.  That  would  indeed  be  placing 
him  on  better  grounds  as  regards  this  trial  than  he  would 
be  if  his  evidence  could  be  received  in  his  own  favor ;  for 
in  the  latter  case  the  jury  would  not  be  bound  by  his 
account  of  the  matter,  but  would  have  to  compare  his 
evidence  with  the  rest,  and  give  it  what  credit  they  thought 
right. 

We  think  it  quite  clear,  on  authority  and  reason,  that  the 
judgment  in  the  action  of  trespass  was  not  even  admissible 
as  evidence  in  this  ejectm^ent,  and  that  there  is  no  ground 
whatever  for  complaining  of  the  learned  judge  because  he 
did  not  hold  it  to  be  conclusive  and  incontrovertible.  By 
allowing  it  to  go  to  the  jury  as  evidence  in  the  plaintiff's 
favor  to  be  considered  in  connection  with  the  other 
evidence,  he  gave  the  plaintiff  an  advantage  to  which  he 
was  not  strictly  entitled  ;  and  if  the  verdict  had  gone 
the  other  way,  the  question  would  have  been,  whether  it 
could  have  been  allowed  to  stand,  in  consequence  of  such 
evidence  having  been  admitted. 

In  Lock  V.  Norborne  (3  Mod.  14i),  the  court  lay  it  down 
as  the  broad  rule,  that  he  who  produces  a  verdict  must  be 
either  party  or  privy  to  it.  Burr  was  no  party  to  the  former 
cause,  and  was  actually  a  witness  in  it,  being  admissible 
because  he  was  no  party.  It  would  be  manifestly  repug- 
nant to  the  enactment  which  excludes  the  evidence  of  a 
party  to  the  cause,  if  a  verdict  founded  on  his  evidence  in 
another  cause  should  be  admissible  in  his  favor.  In  Jones 
V.White  (1  Sir.  68),  Pratt,  C.  J.,  says  "If  a  verdict  be 
given  in  evidence  it  must  be  between  the  same  parties ; 
and  it  is  for  this  reason  (namely,  that  the  parties  are  not 
the  same)  that  the  verdict  in  a  criminal  case  at  the  suit  of 
the  king  for  a  battery  cannot  be  given  in  evidence  in  an 
action  of  trespass  for  the  same  battery,  though  the  defen- 
dant in  both  is  the  same  person." 

Mr.  Phillips,  in  his  treatise  on  evidence,  cites  the  authority 
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of  Lord  Cliief  Baron  Gilbert  and  of  Lord  Holt,  that  a 
verdict  is  not  evidence  for  a  stranger  against  one  who  was 
a  party  to  the  former  suit  (which  is  precisely  this  case),  for 
no  one  can  take  the  benefit  of  a  verdict  who  would  not 
have  been  prejudiced  if  the  verdict  had  gone  the  contrary 
way.  Cases  in  time  of  Lord  Holt — 134  and  Buller's  N.  P. 
233 — aflirm  this  doctrine  ;  also,  Gilbert's  Evidence  28. 
Mr.  Philips,  in  page  330  of  his  work  on  evidence,  observes 
"  that  the  reason  why  the  verdict  would  not  be  evidence 
for  a  stranger,  even  against  a  parly  who  was  engaged  in 
the  former  suit,  seems  to  be,  because  if  he  had  been  party 
to  that  suit,  instead  of  the  party  who  gained  the  verdict,  the 
result  might  have  been  different,  for  as  the  parties  would  in 
that  case  have  been  constituted  differently,  the  evidence 
might  have  varied :  part  of  the  evidence  might  have  then 
appeared  inadmissible,  or  of  a  doubtful  character,  or  perhaps 
other  evidence  might  have  been  produced  by  the  party  who 
lost  the  verdict ;  and,  under  such  circumstances,  to  admit 
a  verdict  as  evidence  would  be  giving  a  party  indirectly 
the  benefit  of  testimony  which  he  might  be  precluded 
from  availing  himself  of  directly  in  his  own  suit. 

Mr.  Starkie  is  equally  clear  on  the  point ;  for  he  says. 
"  Neither  ought  any  one  in  justice  to  be  bound  by  a  verdict, 
although  he  was  privy  to  it,  but  where  his  adversary  was 
not  also  a  party,  and  consequently  where  that  verdict  may 
have  been  founded  upon  the  evidence  of  that  adversary 
himself,  who  had  an  interest  in  obtaining  a  verdict  for  the 
purposes  of  evidence  ;  for,  as  he  cannot  give  direct  evidence 
on  the  subject,  he  ought  not  to  make  use  of  his  own  evidence 
by  circuitous  means." 

This  reasoning  applies  with  peculiar  force  in  the  present 
case,  where  the  plaintiff,  who  desires  to  avail  himself  of 
the  former  verdict  in  a  case  to  which  he  was  not  a  party, 
was  in  fact  a  witness  in  that  former  case,  and  the  witness 
on  whose  testimony  the  jury  must  have  relied. 

We  are  all  of  opinion  that  this  rule  must  be  discharged. 
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The  Municipal    Council  of  Lincoln,  Welland  and 
Haldimand  v.  Thompson,  et  al.,  Executors  of 

POYNTER. 

Pleading — Who  proper  plaintiff  and  defendant — 12  Vic,  ch.  78,  sees.  6,  20,  37  ; 
12  Vic.  ch.  7,  sees.  174,  175. 

The  testator  having  been  appointed  by  the  finance  committee  of  the  District 
Council,  to  collect  the  wild  land  tax :  Held,  that  his  representatives  were 
liable  to  the  council  for  money  received  by  their  authority,  and  not  paid  over. 

Where,  subsequently  to  the  commencement  of  the  action,  one  of  three  united 
counties  had  been  set  off  Irom  the  other  two,  held  that  the  Municipal  Council 
of  the  three  united  counties  were  the  proper  plaintiffs  to  bring  the  action. 

Assumpsit  on  common  counts  for  money  had  and 
received. 

The  declaration  stated  process  to  have  issued  on  the  1  Ith 
October  1S30,  and  contained  the  common  counts  for  money 
had  and  received  by  Poynter,  for  the  use  of  the  plaintiffs, 
and  for  money  found  to  be  due  and  owing  from  Poynter 
to  the  plaintiffs,  upon  an  account  stated  in  his  life  time, 
and  states  a  promise  in  consideration  thereof,  by  defendants, 
as  administrators  ;  and  the  usual  breach. 

Plea:  plene  administravit. 

The  plaintiffs  reply  that  the  testator  had  lands,  which 
the  defendants  do  not  deny,  so  that  the  case  was  undefended. 

Damages  were  assessed  at  the  last  assizes  held  at 
Niagara,  (Burns,  J.)  for  235/.  65,  1  Id..,  upon  the  following 
evidence  : — 

It  appeared  that  in  the  latter  part  of  the  year  1847  or  the 
beginning  of  1848,  Poynter  was  appointed  by  a  committee 
of  the  district  council,  called  the  finance  committee,  spe- 
cially to  collect  the  wild  land  tax  for  the  different  town- 
ships in  the  then  district  of  Niagara,  being  the  united 
counties  of  Lincoln,  Haldimand  and  Welland,  at  the  lime 
of  the  commencement  of  the  action.  The  duties  assigned 
to  him  were  to  collect  this  tax  and  pay  it  out  for  the  pur- 
poses of  the  different  townships,  as  he  might  be  directed. 
He  accounted  for  no  part  of  the  monies  to  the  treasurer  of 
the  district,  nor  was  he  under  his  control  in  any  way,  but 
acted  under  the  immediate  instructions  of  the  committee 
who  appointed  him.  If  the  treasurer,  in  the  absence  of 
Poynter,  received  any  of  these  taxes,  he  paid  them  over  to 
him.   It  was  proved  that  Poynter  kept  books  of  his  receipts. 
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and  j);iymenls  of  and  from  this  fand,  distinct  frota  tlio 
treasurer's  books  ;  and  in  the  course  of  the  years  1847, 
1848  and  1849,  he  had  collected  the  sura  of  1424/.  Ss,  b\d, 
from  twenty  townships,  and  during  the  same  period  had 
paid  on  account  of  the  different  townships  594/.  5o.  b\d. ; 
the  balance  from  him  still  due  being  235Z.  6s.  11c/.;  the 
dilierence  between  the  sum  so  paid  out  by  the  different 
townships  and  the  balance  still  due  having  been  accounted 
for  to  the  Ireasurcr  under  the  authority  of  the  committee. 

It  was  agreed  that  the  damages  should  be  assessed  at 
the  sum  claimed,  subject  to  the  opinion  of  the  court  whether 
the  plaintiffs  were  entitled  to  more  than  nominal  damages. 

The  defendants,  by  Vankoughnet^  moved  to  reduce  the 
assessment  of  damages  to  one  shilling,  or  that  there  should 
be  a  new  assessment,  on  the  grounds — 1st.  That  though 
the  suit  was  commenced  before  Haldimand  was  set  off 
from  the  other  two  counties,  yet  that  when  it  was  set  off 
(which  was  on  the  1st  of  January  1851,  as  the  Gazette 
shews)  then  that  county  would  be  entitled  to  the  monies 
received  for  the  townships  within  its  boundaries,  and  the 
record  should  have  suggested  the  change,  and  the  suit  be 
continued  in  the  names  of  the  other  two  counties,  which 
would  entitle  them  only  to  the  monies  of  the  townships 
w^ithin  their  boundaries.  2nd.  That  since  the  statute  12 
Vic.  ch.  81,  creating  township  municipalities,  each  town- 
ship should  bring  an  action  for  the  money  belonging  to  it ; 
and  that  the  action  in  the  name  of  the  county  council 
cannot  be  maintained.  3rd.  That  Poynter  should  be 
looked  upon  and  treated  as  the  subordinate  of  the  treasurer, 
and  not  liable  to  be  sued  by  the  treasurer ;  but  that  the 
treasurer  is  the  person  liable  to  the  plaintiffs. 

Cameron  J  Q.  C,  and  Eccles^  contra.  They  cited  1  B.  & 
P.  398;  12  Vic.  ch.  81,  sees.  174,  175. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  good  reason  why  the  judgment  should  not  be 
entered  on  the  verdict  as  it  has  been  rendered. 

The  defendants  have  not  denied  that  they  are  accountable 
to  the  plaintiffs  for  money  had  and  received  for  them  by  the 
testator;  and,  on  the  evidence,  we  think  they  are  accountable. 
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t^oynter  seems  to  have  received  the  district  taxes  in 
question  not  as  clerk  or  deputy  to  the  treasurer,  but  by 
direction  and  authority  of  the  council,  who  are  now  stiing 
his  representatives. 

They  are  not  suing  a  clerk  or  deputy  for  misconduct,  but 
are  suing  for  their  money,  received  by  their  authority  and 
not  paid  over,  and  which  they  can  of  course  follow,  and 
can  hold  any  person  accountable  for  it  who  received  it  by 
their  authority. 

There  would  be  no  difficulty  even  if  there  were  no 
special  provision  on  the  subject ;  but  the  Municipal  Council 
Act  meets  the  case. 

Then,  as  to  the  present  municipal  council  being  the 
proper  plaintiffs  to  bring  the  action,  we  see  no  difficulty 
there  ;  they  have  power  to  get  in  the  money,  and  we  must 
suppose  they  will  dispose  of  it  according  to  law.  And  no 
objection  of  this  kind  appears  to  have  been  taken  at  the 
trial. 

Rule  discharged. 


TliE  Queen  ex  rel.  Henry  Bartliffe  v.  James  O'Reilly. 
The  Queen  ex  rel.  Henry  Bartliffe  v.  John  Shaw. 

Quo  warranto — Interest  of  relator —  Qualification  for  alderman  for  the  town  of 
Kingston — Judgment  need  not  award  new  election—^  Vic  ch.  75  ;  12  Vic.  ch. 
80  ;  12  Vic.  ch.  81  ;  13  ^  14  Vic.  ch.  6i— Rules  of  Court,  Michaelmas 
term,  1850. 

A  relator  is  not  necessarily  bound  to  prove  his  interest,  unless  the  defendant 
question  it  by  denying  it,  and  shewing,  or  at  feast  allegmg  some  ground  for 
his  denial. 

The  judge's  order  is  not  defective,  because  it  does  not  award  that  a  new  election 
be  held. 

Although  the  statute  9  Vic.  ch.  75  has  been  repealed,  yet  so  long  as  no  new  as- 
sessment law  is  passed,  the  same  residence  is  a  necessary  qualification  for  an 
alderman,  as  formerly. 

In  these  cases  an  application  was  made  to  reverse  the 
judgment  of  Mr.  Justice  McLean,  and  that  judgment 
be  entered  or  given  for  the  defendant  ;  or  that  the  writ 
of  summons  and  all  subsequent  proceedings  be  set 
aside  or  discharged  ;  or  that  such  part  thereof  as  deter- 
mines that  the  defendant  had  an  interest  in  the  election  as 
a  voter  should  be  set  aside  or  reversed,  and  such  judgment 
given  as  the  court  shall  think  fit^ 
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In  the  second  case  the  application  was  nierely  to  reverse 
the  judgment,  and  that  the  summons  originally  granted 
should  be  discharged. 

The  elections  were  for  aldermen  for  Cataraqui  Ward,  in 
the  city  of  Kingston,  holden  on  6th  and  7th  January  1851. 

The  statement  filed  was  in  the  prescribed  form,  declar-  • 
ing  that  the  relator  had  an  interest  in  the  said  election  as  a 
voter  and  councillor  in  the  said  ward,  and  was  duly 
elected  and  returned  as  such  councillor  at  said  election. 

The  ground  laid  in  it,  in  both  cases,  was,  that  the  defen- 
dant had  not  been  a  resident  householder  within  the  city 
of  Kingston,  or  such  part  of  the  adjacent  county  of  Fronte- 
nac  as  is  distant  not  more  than  three  miles  from  the  market 
square  of  the  said  City,  for  four  years  next  before  the 
election. 

And  at  the  foot  of  the  statement  was  the  affidavit  required 
by  the  rule,  that  the  relator  believes  the  ground  of  objection 
to  the  election  of  the  defendant,  as  mentioned  in  the  fore- 
going statement,  to  be  well  founded. 

The  summons  served  on  each  of  the  parties  stated  the 
complaint  to  be  upon  the  relation  of  Henry  Bartliffe  of  the 
city  of  Kingston,  auctioneer,  having,  as  he  said,  an  interest 
in  the  election  to  the  said  office,  as  a  voter  in  the  said 
w^ard.  And  on  the  back  of  the  original  summons  was 
endorsed — "  The  defendant  appears  to  answer  the  grounds 
of  objection  to  his  election  which  are  stated  within." 

At  the  hearing,  before  the  learned  judge  on  the  return  of 
the  summons,  it  was  objected  by  the  defendant's  counsel 
that  the  interest  of  the  relator  as  a  voter  or  candidate  was 
not  proved,  but  only  alleged  in  his  statement.  The  affida- 
vit made  by  the  relator  was  confined  to  the  ground  of  com- 
plaint against  the  election,  and  did  not  contain  any  allega- 
tion respecting  the  relator's  interest,  and  there  was  no  other 
evidence  of  it. 

The  judgment  of  the  learned  judge  recited  that  he  had 
heard  the  parties  by  their  counsel,  and  he  determined  and 
adjudged  that  the  relator  had  an  interest  in  the  election, 
as  a  voter ;  that  defendant  had  usurped  the  office  and 
should  be  removed  ;  and  that  the  relator  should  recover  his 
costs. 
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Fhillpotts,   for  O'Reilly,   and   Richards^  for   Shaw,  * 
obtained  a  rule  nisi,  on  the  grounds — 

1st.  That  there  was  no  evidence  or  proof  on  oath  to 
warrant  the  finding  that  the  relator  had  an  interest  in  the 
election. 

2ndly.  That  the  judgment  was  defective,  in  not  awarding 
that  a  new  election  was  to  be  held. 

3rdly.  Because  the  defendant  was  in  each  case  duly 
qualified,  at  the  time  of  the  election,  to  be  chosen  as  alder- 
man for  the  ward. 

Vankoughnet  shewed  cause.  He  contended  that  the 
act  (a)  does  not  require  that  the  relator's  affidavit  should 
shew  his  interest :  that  the  papers  were  drawn  in  confor- 
mity to  the  rules  of  M.  T.  1850  :  that  relator  need  not  prove 
his  interest  unless  required  by  opposite  party  (6)  :  that 
residence  was  a  necessary  qualification  under  9  Vic.  eh. 
75  :  that  it  was  not  necessary  for  the  judge  to  direct  a 
new  election. 

Robinson,  C.  J.  delivered  the  judgment  of  the  court. 
We  are  of  opinion  that  the  affidavit  at  the  foot  of  the  state- 
ment, and  which  is  in  the  form  prescribed  by  our  rule,  does 
not  by  reasonable  construction  involve  any  assertion 
that  the  part  of  the  statement  is  true  which  concerns  the 
alleged  interest  of  the  relator;  and  the  other  affidavit,  which 
applies  only  to  the  grounds  of  objection,  having  no  relation 
to  that  point,  we  cannot  say  that  we  find  the  allegation  of 
interest  supported  by  proof  before  us.  But  the  particular 
interest  had  been  declared  in  the  statement,  and  in  the 
summons  served  on  the  party  ;  and  when  the  defendant 
came  in  to  answer,  he  put  himself  upon  trial  as  to  the 
grounds  of  objection  to  the  election  stated  in  the  writ. 

The  learned  judge  had  determined  that  sufficient  was 
shewn  to  authorise  the  summons.  When  the  defendant 
comes  in,  he  does  not  deny  the  interest  of  the  relator,  but 
the  truth  of  the  objection  which  he  had  taken.    It  is  true 


(a)12  Vic.  ch.  81,secs.  146,  7. 

(6)  Queen  ex  rel.  Shaw  v.  McKenzie,  2  Chamber  Reports,  p.  36  ;  Cole  on 
Quo  Warranto  172  ;  Rox  v.  Symmons,  4  T.  R.  223  ;  Rex  v.  Blame,  4  Ad.  k  Ell. 
665;  Reg.  Gen.  3  Per.  &  D.  l. 
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that  the  summons  in  all  these  cases  issues  on  an  ex  parte 
statement,  but  the  defendant  comes  in  after  being  served 
with  that  statement ;  and,  being  fully  aware  of  the  declara- 
tion which  the  relator  has  made  his  interest  in  the  election, 
he  takes  issue,  as  it  were,  on  the  grounds  of  objection — 
not  on  the  relator's  right  to  obtain  the  summons. 

He  might  have  then  questioned  that,  because  he  had  no 
previous  opportunity  :  but  then  he  should  in  terms  have 
denied  the  relator's  interest.  If  he  had,  we  must  assume 
the  learned  judge  would  have  put  the  relator  to  proof,  and 
given  him  opportunity  to  prove  it.  Although  the  defen- 
dant, in  one  of  these  cases  (  O'Reilly's  case)  tells  us  that 
be  did,  before  the  learned  judge,  raise  the  point  that  the 
relator  was  bound  to  prove  his  interest,  yet  as  he  had 
obtained  the  summons,  we  should  not  consider  that  the 
learned  judge  was  bound  to  hold  the  relator  to  the  necessity 
of  proving  it  afterwards,  unless  the  defendant  brought  it  in 
question  by  denying  it,  and  shewing,  or  at  least  alleging 
some  ground  for  his  denial,  especially  as  he  had  taken 
issue  upon  the  objections,  and  on  them  only, 

The  judge  has  here  formally  adjudged  that  the  relator 
had  an  interest.  He  may  have  so  adjudged  because  he  saw 
that  the  interest  being  stated  to  the  defendant,  it  was 
neither  denied  nor  attempted  to  be  disproved  ;  and,  for  all 
we  see,  it  may  have  stood  before  him  as  an  undisputed  fact, 
though  the  defendant  may  have  contended  that,  in  point  of 
form,  the  proof  of  the  interest  must  form  in  all  cases  an  in- 
disputable part  of  the  relator's  case,  even  after  the  defen- 
idant  has  put  himself  on  trial  as  to  the  truth  of  the  objection. 

We  ought  not,  I  think,  to  open  the  proceedings  now,  as 
there  is  nothing  whatever  to  shew  that  the  statement  of  the 
relator's  interest  is  not  capable  of  clear  and  certain  proof, 
though  we  would  recommend  that  as  a  point  of  practice  the 
i^liidavits  filed  by  the  relator  should  contain  proof  of  the  in- 
terest alleged. 

As  to  the  judgment  being  defective  in  not  awarding  that 
a  new  election  shall  be  had  :  the  statute  13  and  14  Vic.  ch. 
64,  (part  23)  does  not  require  that,  but  only  provides  that 
in  Aertain  cases  the  judge  shalj  issue  his  writ  for  ^  new 
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election.  And  by  our  rules,  if  the  judgment  were  defective 
or  irregular  in  this  respect,  it  can  be  amended  by  the  judge. 

As  to  the  main  objection  on  which  the  election  of  the 
defendant,  in  each  of  these  two  cases,  was  held  void — that 
turns  on  the  effect  of  12  Vic.  ch.  81,  sec.  208  ;  and  13  &  14 
Vic.  ch.  64,  sec.  17 ;  and  9  Vic.  ch.  75,  sec.  13. 

It  is  our  opinion  that  the  elfect  of  these  provisions  is,  that 
although  it  is  quite  true  that  9  Vic.  ch.  75  has  been 
repealed  by  12  Vic.  ch.  80,  and  has  no  longer  any  intrinsic 
force,  and  cannot  itself  impose  the  necessity  of  an  alderman 
for  the  city  of  Kingston  having  been  a  resident  there  for 
four  years  next  before  the  election,  yet  so  long  as  no  new 
assessment  law  was  passed,  the  eifect  of  12  Vic.  ch.  81,  sec. 
208,  and  13  &  14  Vic.  ch.  64,  sec.  17,  was  to  make  the 
same  residence  a  requisite  qualification  for  an  alderman  to 
be  elected  for  any  city  which  had  before  been  required  as 
a  qualification  for  an  alderman  to  serve  for  the  same  city, 
"  All  such  persons  (the  act  says)  as  have  heretofore  had  the 
right  to  be  elected  at  the  annual  election  for  any  city  here- 
tofore incorporated,  shall,  until  some  act  be  passed  repealing 
the  present  assessment  laws,  have  the  right  of  being  elected 
for  such  city." 

It  is  contended  (and  it  may  have  been  so  meant  and 
probably  it  was,)  that  the  legislature  intended  only  to  pro- 
vide by  this  clause  that  the  former  property  qualifications 
should  stand  so  long  as  the  assessment  laws  remained 
unaltered  ;  but  they  have  in  fact  said  more  ;  and  they  have 
in  terms  made  such  a  provision  that  any  person  presenting 
himself  as  a  candidate  must  be  prepared  to  shew  that  he  is 
a  person  who  would  not,  in  one  respect  only,  but  in  all,  have 
had  a  right  to  be  elected  at  a  former  election  for  the  said 
city.  Could  any  candidate  say  this  of  himself,  if  he  was  a 
person  who  would  in  any  respect  not  have  been  entitled  to 
be  elected  for  the  city  in  question?  We  think  not,  and 
that  we  should  be  altering  rather  than  construing  the  law, 
if  we  were  to  dispense  with  any  of  the  former  requisites. 
The  statute  9  Vic.  ch.  75,  being  now  repealed,  does  not 
change  the  condition  of  things,  for  that  only  shews  that  the 
qualifications  of  residence  cannot  be  insisted  upon  as  being 
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required  by  that  act :  but  what  the  old  act  required,  while 
it  was  in  force,  is  matter  of  history  which  the  legislature 
could  refer  to  if  they  pleased,  as  having  prescribed  a  quali- 
fication which  they  mean  shall  be  adhered  to  for  a  time, 
and  which  they  so  declare  by  12  Vic.  ch.  81,  although  the 
former  statute  is  not  in  itself  an  operative  law. 

And  it  is  reasonable  to  hold  this,  because  otherwise,  in 
respect  to  some  of  the  requisites  provided  for  in  the  208th 
clause,  the  effect  might  be  that  no  property  qualification, 
or  any  other  qualification,  would  be  required — or  a  property 
qualification  so  small  that  the  legislature  would  not  have 
been  content  to  let  it  stand,  if  it  stood  alone,  and  were  to  be 
the  only  thing  considered,  although  when  combined  with 
residence  they  might  be  willing  to  let  it  remain  for  a  time. 

Judgment  affirmed  with  costs. 


DOUGALL  V.  TURNBULL. 

Declaration — Demurrer-~-Necessary  twerments — Fi .  fa .  — Rent-seek. 

The  declaration,  which  is  set  out  in  substance  below,  was  held  insufficient : 
1st.  Because  there  was  no  averment  that  the  sheriff  seized  before  the  return  of 

the  writ  of^.  fa.  against  lands. 
2nd.  That  it  not  appearing  that  the  said  rent  was  anything  rnore  than  a  mere 

rent-seek,  it  would  not  be  liable  to  seizure  under  a  fi.  fa.  lands. 
Qucere— Does  a  rent-charge  come  under  the  statute  5  Geo.  II.  ch.  7,  sec.  4 1 

Debt,  for  arrears  of  an  annuity  or  rent-charge. 

The  declaration  in  this  case  stated  that  on  the  16th 
December  1844,  the  defendant,  *by  indenture  between  him 
and  one  Agnes  Smith,  granted  to  the  said  Agnes  Smith  an 
annuity  or  yearly  rent  of  20/.,  to  be  issuing,  had  and  received 
by  her  and  her  assigns  during  her  life,  out  of  certain  lands 
therein  mentioned,  and  to  be  paid  in  equal  half  yearly  pay- 
ments, on  12th  of  April  and  12th  of  October  in  each  year, 
on  the  premises,  upon  demand  ;  and  that  the  defendant 
covenanted  with  her,  her  executors,  administrators  and 
assigns,  that  he  would  during  her  life  pay  the  said  annuity 
or  yearly  rent-charge  according  to  the  indenture  ;  that  a 
judgment  was  recovered  by  this  plaintiff  on  the  30th  March 
1847,  in  the  Queen's  Bench,  for  non  performance  of  certain 
promises,  &c.,  upon  which  a  writ  of  Ji.fa.  issued  against 
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her  goods,  which  was  returned  nulla  bona,  and  afterwards 
on  18th  of  November  1848  a  fi.  fa.  issued  against  her 
lands  and  tenements ;  that  under  this  last  writ  the  sheriff 
seized  divers  lands  and  tenements  of  Agnes  Smith,  and 
levied  part  of  the  said  debt  thereout  ;  and  duly  returned 
that  of  her  lands  and  tenements  he  had  levied  and  made 
the  sum  of,  &c. ;  that  on  12th  January  1850  the  sheriff,  by 
deed  poll,  recited  that  by  virtue  of  a  Ji.  fa.  tested,  &c. 
against  the  lands  and  tenements  of  Agnes  Smith,  he  had 
seized  and  taken  as  of  her  the  said  Agnes  Smith  one  cer- 
tain annuity  or  yearly  rent-charge,  which  was  the  said 
annuity  or  yearly  rent-charge  thereinbefore  mentioned,  of 
20/.,  to  be  yearly  issued  and  taken  by  her  and  her  assigns 
during  her  life,  oat  of  all  that  parcel  of  land  being  the  lot 
24  east  side  of  Front  Street  in  Belleville,  to  be  paid  half 
yearly — viz.  on,  &c.,  as  expressed  in  the  deed  made  16th 
December  1844  by  the  defendant  to  the  said  Agnes  Smith — 
together  with  all  and  singular  the  covenants,  &c.  The 
plaintiff  then  averred  that  the  said  rent-charge  or  annuity, 
after  the  said  seizure  by  the  sheriff  by  virtue  of  the  said 
fi.fa.,  was  sold  by  him  on  the  12th  January  1850,  and  that 
he  the  plaintiff  became  the  purchaser  thereof  for  32/.  lOs. ; 
that  the  sheriff,  by  virtue  of  the  said  writ  and  sale,  did  by 
his  said  deed  grant,  bargain  and  sell  to  the  plaintiff,  his 
heirs  and  assigns  forever,  all  the  estate  and  interest  which 
the  said  Agnes  Smith  had  in  the  said  annuity  or  yearly 
rent-charge,  with  all  the  covenants,  to  the  plaintiff,  his 
heirs,  &c.,  as  fully  as  the  said  sheriff  could  sell  the  same  ; 
that  after  such  sale — viz.  on  12th  January  1850 — this  de- 
fendant Turnbull  had  due  notice  thereof;   that  on  12th 
April  1850,  5/.  of  the  said  annuity  or  rent-charge  for  one 
quarter  of  a  year,  being  part  of  a  half  year  of  the  said 
annuity,  &c.,  coming  due  on  12th  October  1849,  became 
due  from  the  defendant  to  this  plaintiff,  and  is  still  in 
arrear,  contrary  to  the  covenant  in  that  behalf;  that  Agnes 
Smith  is  still  living ;  that  afterwards,  another  10/.  became 
due  for  the  half  year  ending  12th  October  1850;  that  the 
plaintiff  demanded  these  sums  from  the  defendant,  but 
they  are  yet  unpaid,  whereby  an  action  hath  accrued,  &Co 
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The  defendant  demurred  to  the  declaration  ;  assigning, 
among  other  causes,  that  no  seizure  of  the  said  annuity  or 
rent-charge  was  alleged  as  having  been  made  under  the 
said  writ  of  ji.  fa.  against  lands,  before  the  return  day 
thereof;  and,  that  the  said  annuity  or  rent-charge  was  not 
the  subject  of  sale  under  an  execution  against  lands- 

Walhridge  for  the  demurrer;  he  ciled  6  U.  C.  R.  256; 
4  M.  &  S.  113;  3  B.  &  B.  130;  Co.  Litt.  144  (b)  note  j 
Cro.  Car.  173. 

Eccles^  contra ;  he  cited  2  Exch.  Rep.  446. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  declaration  is  not  sustainable.  The  plain- 
4iff  relies  on  the  case  of  Varley  v.  Leigh  (2  Exch.  Rep. 
446),  as  establishing  that  debt  will  lie  for  the  arrear  of  an 
annuity  or  freehold  rent  charged  on  land  where  there  is,  as 
in  this  case,  an  express  covenant  to  pay  it.  It  is  of  no 
consequence  to  consider  how  that  decision  may  be  recon- 
ciled with  Webb  v.  Jiggs  (4  M.  &  Sel.  113),  or  Kelly  v. 
Chubbe  (3  B.  &  B.  130),  wJiich  cases  decide  that  debt 
will  not  lie ;  and  not  merely  because  in  those  cases  there 
was  no  express  covenant  to  pay  it,  but  because  of  the 
annuity  being  a  freehold  interest.  Without  going  into  that 
question,  we  hold  this  declaration  to  be  insufficient,  be- 
cause it  does  not  aver  that  the  sheriff  seized  before  the 
return  of  the  writ ;  and  also,  that  the  action  fails  on  the 
more  substantial  ground,  that  this  being,  from  all  that  ap- 
pears, only  a  Jent-seck,  for  which  no  power  of  distress  is 
provided,  it  was  not  seizable  under  the  execution  against 
lands  and  tenements.  The  case  of  Walsal  v.  Heath  (Cro. 
Eliz.  656)  determines  that.  This  may  have  been  a  free- 
hold rent-charge  ;  for  the  deed  which  grants  it  may  in  truth 
contain  a  clause  of  distress,  w^ithout  which  it  can  a^ily  be 
a  rent-seek  (a) ;  but  we  cannot  infer  that  there  is  a  remedy 
by  distress  given  by  the  deed ;  for  it  is  not  stated  in  the 
declaration  that  there  is ;  and  the  declaration  should  shew 
whatever  is  necessary  to  a  valid  sale  in  execution.    A  rent 


(a)  Com.  Dig.,  Rent  C.  6-9 ;  Watson  on  Sheriff,  208. 
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charge  (fl),  for  which  there  is  power  of  distress,  would 
come  under  the  terms  lands  or  tenements  in  the  fi^fd- ;  but 
nothing  that  is  not  freehold  would  come  under  that  term  ; 
and  this  is  not  shewn  to  have  been  such  a  freehold  interest. 

Whether  indeed  a  rent-charge  does  not  at  any  rate  come 
under  the  stat.  5  Geo.  TI.  ch.  7,  sec.  4,  may  be  doubted  by- 
reason  of  the  words  "  situate  or  being  in  any  of  the  said 
plantations,"  which  seem  to  imply  some  invisible  pro- 
perty ;  but  rents  charged  upon  certain  land  might  perhaps 
be  held  to  come  within  those  words. 

For  the  two  reasons  already  given,  however,  we  are  of 
opinion  that  the  defendant  is  entitled  to  judgment  on  the 
demurrer. 


•  Jenkins  v.  Ruttan. 

Guarantee — Consideration — Necessity  of  acceptance. 

Held  on  the  guarantee  set  out  in  the  statement  of  the  case  : 
1st.  That  it  did  not  import  a  past  consideration. 

2ndly.  That  it  was  an  actual  guarantee,  and  not  a  mere  proposal  requiring  ac- 
ceptance to  render  it  binding. 

3rdly.  That  offering  a  mortgage  subject  to  two  prior  mortgages,  (which  were 
given  moreover  after  the  guarantee),  was  not  such  a  valid  morrgage  as  the 
guarantee  imported. 

The  plaintiff  brought  his  action  on  a  guarantee,  in  the 
following  words : — 
"  To  Mr.  JD,  B  Jenkins, 

Sir. — Mr.  Jones  informs  me  that  you  have  a  doubt  respecting  the 
validity  of  a  mortgage  from  him  to  you,  for  your  claim  for  the  sails 
and  rigging.  I  am  willing  to  become  responsible  to  you,  that  a 
good  and  valid  mortgage  shall  be  made  to  you  in  the  course  of  this 
fall,  provided  you  consent  to  the  vessel  being  fitted  for  sea  ;  or  in 
default  of  your  not  receiving  it,  I  will  be  responsible  for  the  payment 
of  your  debt  in  twelve  months.  . 

Your  obedient  Servant, 

H.  RUTTAN." 

"  Cobourg,  15th  Oct.  1849." 

The  first  count  of  the  declaration  set  out  that  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant,  would 
sell  and  deliver  to  one  Robert  Jones  on  credit  certain  sails 
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and  rigging,  for  a  certain  schooner  or  vessel  of  the  said 
Robert  Jones,  called  the  London,  amounting  to  the  sum  of 
233/.  9s.  3|(/. — and  also  in  consideration  that  the  plaintiff 
would  consent  that  the  said  schooner  or  vessel  should  be 
fitted  for  sea — the  defendant  guaranteed  and  then  promised 
the  plaintiff  that  a  good  and  valid  mortgage  upon  the  said 
schooner  or  vessel  should  be  made  by  the  said  Robert  Jones, 
to  and  in  favour  of  the  plaintiff,  for  the  said  sum  of 
233Z.  9s.  S^d.,  in  the  course  of  the  fall  of  the  year  1849. 

And  the  defendant  further  guaranteed  and  promised  the 
plaintiff,  that  if  the  plaintiff  did  not  receive  such  good  and 
valid  mortgage,  he  (the  defendant)  would  be  responsible  for 
the  payment  of  the  said  debt  or  sum  of  233/.  9s.  3|(/.,  by 
Jones  to  the  plaintiff,  in  twelve  months  from  the  15th 
October.  The  plaintiff  then  averred  that  he  did  on  the  15th 
October,  sell  and  deliver  to  Jones,  on  credit,  the  sail  sand 
rigging  for  the  sum  of  233/.  9s.  3ic/.,  and  did  consent  to  the 
schooner  or  vessel  being  fitted  for  sea  ;  yet  Jones  did  not 
during  the  fall  of  the  said  year  make  to  the  plaintiff  a  good 
and  valid  mortgage  upon  the.  schooner  or  vessel  for  the 
said  233/.  9s.  3Jd.,  nor  had  Jones  paid  to  the  plaintiff  the 
said  sum  or  any  part  thereof,  though  the  period  of  twelve 
months  had  long  since  elapsed  before  the  commencement 
of  the  suit ;  of  all  which  the  defendant,  on  the  1st  November 
1850,  had  notice,  and  was  then  requested  by  plaintiff  to 
pay  him  the  said  sum  ;  yet  the  defendant  had  not  paid  the 
same  or  any  part  thereof,  but  the  same  remained  due  and 
in  arrear  and  unpaid. 

The  second  count  was  the  same  as  the  first,  except  that 
it  stated  that  if  the  plaintiff  should  not  receive  such 
good  and  valid  mortgage,  he  (the  defendant)  would  be 
responsible  for  the  pay*ment  of  the  said  debt  or  sum  of 
233/.  9s.  S^d.  by  Jones  to  the  plaintiff,  in  twelve  months 
from  the  i5th  of  October — then  followed  the  averment  of 
sale  and  delivery  on  credit,  and  consent  to  the  vessel  being 
fitted  for  sea ;  yet  Jones  did  not  at  any  time  during  the 
fall  of  the  year  1849  make  to  the  plaintiff  a  good  and  valid 
mortgage  upon  the  schooner,  though  the  plaintiff  during  all 
the  time  last  aforesaid  was  willing  to  receive,  and  would 
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have  received  the  same  ;  nor  had  Jones  paid  the  plaintiff 
the  said  sum  or  any  part  thereof,  ahhough  the  said  period  of 
twelve  months  had  long  since  and  before  the  commence- 
ment of  this  suit  elapsed  ;  of  all  which  the  defendant  after- 
wards, on  the  1st  November  1850,  had  notice,  and  was 
then  requested  by  the  plaintiff  to  pay  him  the  said  sum ; 
yet  the  defendant  had  not  paid  the  same  or  any  part  there- 
of, and  that  the  same  still  remained  due  and  in  arrear  and 
unpaid. 

The  third  count  was  for  goods  sold  and  delivered  to  the 
defendant ;  and  the  fourth  count  was  upon  an  account  stated. 

The  defendant  pleaded  to  the  1st  count  i  1st.  That  he 
did  not  guarantee  and  promise  as  stated  :  2ndly.  That 
plaintiff  did  not  sell  and  deliver  to  Jones  the  sails  and 
rigging  mentioned. 

Srdly.  .That  in  the  course  of  the  fall  of  the  year  1849,  on 
the  30th  October,  a  good  and  valid  mortgage  upon  the  schoo- 
ner for  the  sum  of  233/.  9s.  3c?J.,  was  made  by  Jones  to  and 
in  favor  of  the  plaintiff,  and  was  on  that  day  tendered  by 
the  defendant,  at  the  request  of  Jones,  as  the  deed  of  Jones, 
to  the  plaintiff. 

4thly.  That  plaintiff  did  not  consent  that  the  schooner 
should  be  fitted  for  sea  :  and  5thly.  A  plea,  which  was 
demurred  to. 

To  the  2nd  count  the  defendant  pleaded  five  pleas, 
precisely  the  same  as  to  the  1st  count ;  the  last  of  which 
was  also  demurred  to.  To  the  last  two  counts  the  defen- 
dant pleaded  non  assumpsit. 

At  the  trial,  at  the  last  assizes  at  Cobourg,  (before  Burns, 
J.)  the  facts  appeared  to  be  these  The  plaintiff  was  a  sail 
maker,  living  at  Kingston ;  and  Robert  Jones  was  the 
owner  of  the  schooner  London,  and  was  fitting  her  up  at 
Port  Hope.  Jones  had  applied  to  the  defendant  to  supply 
him  with  sails  and  rigging  for  the  schooner,  upon  some 
understanding  that  Jones  was  to  give  security  for  payment, 
which  however  was  not  distinctly  proved.  In  the  month 
of  October  1849  the  plaintiff  sent  up  a  quantity  of  sails 
and  rigging  from  Kingston  for  the  schooner,  amounting  to 
223Z.  lis.  S^d.;  and  ^ent  his  clerk  wijh  them,  who  had  in- 
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slruclions  lo  procure  the  security,  which  he  understood  to 
be  that  of  Jones's  note,  to  be  endorsed  by  the  defendant. 
The  clerk  put  the  sails  and  rigging  in  store  at  Port  Hope, 
without  delivering  them  to  Jones,  wailing  for  defendant  to 
come  home  from  Rochester,  for  the  purpose  of  endorsing 
the  note.  When  the  defendant  came  home  he  refused  to 
endorse  Jones's  note.  In  the  mean  lime  Jones  required 
some  additional  rigging,  which  the  clerk  sent  to  Kingston 
for,  and  it  came  while  he  was  there,  which  then  made  the 
whole  bill  233/.  9s.  S^c?.  The  sails  and  rigging  all  reached 
Port  Hope  before  the  12th  October.  In  consequence  of  the 
defendant  refusing  to  endorse  Jones's  note,  the  clerk  deter- 
mined on  returning  to  Kingston  and  let  the  plaintiff  come 
up  and  settle  the  matter  himself.  Before  leaving  however, 
it  was  represented  to  him  that  the  men  were  delayed  in 
fitting  out  the  vessel,  in  consequence  of  not  having  the 
rigging ;  and,  to  prevent  any  delay  in  that  respect,  the  clerk 
gave  an  order  for  Jones  to  receive  from  the  store  a  portion 
of  the  rigging.  The  plaintiff  came,  and  when  he  arrived 
Jones  had  got  from  the  store-house  some  of  the  rigging,  if 
not  all,  and  it  was  upon  the  vessel,  the  sails  still  being 
in  store.  The  plaintiff  would  not  deliver  the  sails  until 
he  got  the  guarantee,  but  after  getting  it  the  sails  were 
delivered.  Evidence  was  offered  to  shew  that  the  vessel 
was  old  and  not  worth  much  ;  and  on  the  other  hand,  that 
was  denied,  and  it  was  stated  that  the  vessel  was  worth 
more  than  the  incumbrances  upon  her. 

On  the  defence,  it  was  proved,  that  on  24th  October  1849 
Jones  executed  to  the  plaintiff  a  mortgage,  to  secure  the 
payment  of  223L  10s.  on  the  15th  October  1850.  This 
mortgage  was  made  subject  to  a  mortgage,  dated  23rd 
October  1849,  for  the  sum  of  250/.,  and  executed  to  the 
defendant  and  H.  H.  Meredith  and  the  Hon.  Zaccheus 
Burnham  ;  and  also  subject  to  another  mortgage,  dated  the 
24th  October  1849,  for  the  sum  of  50/.,  and  executed  to 
George  Elias  Jones.  This  mortgage  was  tendered  to  the 
plaintiff  on  29lh  November  1849,  and  he  refused  to  receive 
it  on  account  of  the  previous  mortgages  existing  upon  the 
vessel.  The  morlgage  for  50/.  had  been  satisfied  by  the 
defendant  giving  his  note  for  25/. 
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The  verdict  was  taken  for  the  plaintiff  for  240Z.  9s.  S^c?., 
allowing  interest  from  15th  October  1850 — subject  to  certain 
points  raised  on  both  sides. 

It  was  contended  for  the  defendant  that  the  plaintiff 
must  fail — 1st.  Because  the  guarantee  produced  did  not 
support  the  declaration — the  guarantee  importing  a  past  con- 
sideration. 

2nd.  Because  it  was  uncertain — no  vessel  being  men- 
tioned ;  and  it  did  not  appear  whether  the  mortgage  was  to 
be  upon  a  vessel  or  not. 

3rd.  The  vessel  was  in  Joneses  possession  and  control, 
and  plaintiff  could  give  no  consent  to  fit  her  for  sea — his 
consent  was  traversed  and  no  proof  of  it. 

4th.  The  plaintiff  was  bound  to  prove  notice  of  his  accep- 
tance of  the  defendant's  guarantee,  as  it  was  only  a 
proposal. 

And  5th.  Upon  the  merits,  that  the  defendant  did  sub- 
stantially comply  with  his  guarantee  by  tendering  the 
mortgage,  and  that  it  was  a  good  and  valid  mortgage, 
though  subject  to  two  prior  incumbrances. 

The  plaintiff  contended  that  the  mortgage  offered  did  not 
support  the  defence — 1st.  Becau^  it  was  made  to  secure  a 
less  sum  than  it  was  admitted  by  the  defendant's  plea  the 
plaintiff  was  entitled  to,  and  as  also  proved  in  evidence. 

2nd.  That  the  instrument  was  not  legally  framed,  because 
there  was  no  exception  in  the  habendum  of  the  two  prior 
incumbrances,  or  in  the  clause  giving  possession  in  case  of 
default  made  in  payment. 

3rd.  No  proof  was  offered  that  the  mortgage  deed  was 
entered  upon  the  certificate  of  ownership  of  the  vessel,  and 
that  was  necessary  before  it  could  be  considered  a  good 
and  valid  mortgage. 

And  4th.  That  Jones's  executing  to  other  parties  prior 
incumbrances  after  the  defendant  had  given  his  guarantee,' 
and  making  the  mortgage  to  plaintiff  subject  to  them,  was 
no  performance  of  the  guarantee  to  make  a  good  and  valid 
mortgage. 

Vankoughnet^  Q.  C,  moved  for  a  nonsuit,  or  for  a  new 
trial,  on  the  law  and  evidence  and  for  misdirection. 
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He  contended,  that  the  consideration  was  a  past  one — 
and  cited  15  M.  &  W.  539  :  that  the  mortgage  offered  was 
a  valid  one  ;  and  that  the  validity  of  the  mortgage  did  not 
necessarily  include  the  idea  sufficient  security — 14  Jur. 
C.  P.  432;  1  Exch.  74;   2  Exch.  628,  and  1  Exch.  154. 

Smithy  Q.  C,  contra.  The  points  taken  at  the  trial  as 
mentioned  above,  were  renewed. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  do  not  think  that  this  guarantee  imports  a  past  con- 
sideration. 

Where  there  is  anything  ambiguous  in  the  terms  the 
courts,  for  the  convenience  of  commer  e  and  to  give  just 
effect  to  such  transactions,  which  are  of  daily  occurrence, 
have  of  late  years  departed  in  a  great  measure  from  the 
rigid  principle  that  formerly  prevailed  of  excluding  parol 
evidence,  except  in  order  to  explain  some  latent  ambiguity 
created  by  parol  evidence.  Evidence  is  now  constantly 
admitted  to  shew  under  what  circumstances  the  guarantee 
was  given,  and  consequently  to  what  state  of  facts  it  was 
meant  to  be  applied.  But  with  little  or  no  aid  of  this  kind, 
the  guarantee  in  this  case  is  capable  of  a  construction, 
which  makes  it  sufficient  in  itself  and  consistent  with  the 
declaration.  ^ 

The  reasonable  inference  on  the  face  of  the  writing  is, 
that  the  plaintiff  had  furnished  or  prepared  sails  and  rig- 
ging for  a  vessel,  in  which  Jones  was  interested,  but 
wished  to*  be  secured  in  the  charge  which  he  had  made  for 
them  before  he  would  put  them  out  of  his  hands ;  that 
Jones  proposed  to  secure  him  by  a  mortgage,  which  the 
plaintiff  apprehended  might,  for  some  reason,  not  be 
valid,  and  that  to  overcome  his  scruples,  and  enable  Jones 
to  receive  the  sails  and  rigging,  the  defendant  gave  this  writ- 
ing, by  which  he  promised  that,  if  the  plaintiff  would  consent 
to  the  vessel  being  fitted  for  sea,  a  good  and  valid  mortgage 
should  be  made  to  him  in  the  course  of  the  fall,  or  in  default 
of  that,  he  the  defendant  would  pay  the  debt  or  see  it  paid 
in  twelve  months  ;  that  is,  the  debt  for  the  sails  and  rigging, 
which  we  must  understand  from  this,  the  plaintiff  was 
ready  to  furnish,  but  with  which  he  was  not  willing  to  let 
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the  vessel  be  equipped  for  sea  until  he  should  be  satis- 
factorily secured  in  his  charge  for  them. 

In  one  sense,  no  doubt  there  was  something  in  the  nature 
of  this  consideration  which  we  might  srj  was  past — that  is, 
the  plaintiff  had  probably  been  already  making  the  sails  and 
rigging  before  this  writing  was  signed  ;  but  he  appears  still 
to  have  held  them  under  his  control,  and  to  have  been  un- 
willina:  to  let  the  vessel  take  them  to  sea  till  he  was 
secured  in  his  claim  for  them — that  is,  the  claim  which  he 
would  have  when  he  should  deliver  them. 

It  was  contended  that  there  was  no  binding  contract  for 
want  of  the  plaintiff  signifying  to  the  defendant  that  he 
would  accept  of  his  proposition  ;  but  this  is  clearly  not  a 
case  to  which  such  an  objection  applies.  The  distinction 
between  an  actual  binding  guarantee,  and  a  mere  proposal 
or  offer  to  guarantee,  which  requires  acceptance  to  make  it 
binding,  is  canvassed  in  the  cases  of  Mclver  v.  Richardson 
(a).  Gaunt  v.  Hill,  (6),  Mozley  v.  Tinkler  (c),  and  Jones  v. 
Williams  (d),  Addison  on  Contracts  35, 112, 113.  5  M.&  W. 
501,  clearly  comes  under  a  class  of  cases  in  which  it  has 
been  always  held  that  no  previous  acceptance  is  necessary, 
but  that  if  the  party  receiving  the  assurance  acts  on  the 
faith  of  the  promise  made  to  him,  the  guarantee  at  once 
attaches  and  becomes  binding  on  the  party  who  gave  it. 
As  it  was  put  by  Mr.  Justice  Patterson,  in  Morton  v. 
Barns,  7  Ad.  &  Ell.  23 — "  Suppose  1  say  if  you  will  furnish 
goods  to  a  third  person  I  will  guarantee  the  payment, 
there  you  are  not  bound  to  furnish  them ;  yet  if  you  do 
furnish  them  in  pursuance  of  the  contract,  you  may  sue  me 
upon  my  guarantee." 

Kennaway  V.  Treleavan,  5  M.  &  W.  501,  is  another  case 
of  this  description.  So  here  the  defendant  says — "  If  you 
will  consent  to  the  vessel  being  fitted  for  sea — in  other 
words,  if  you  will  let  Jones  have  the  sails  and  rigging 
which  you  are  prepared  to  furnish — I  am  willing  to  become 
responsible  that  a  good  and  valid  mortgage  shall  be  made, 
or  that  your  debt — that  is,  the  debt  which  will  then  be  due 


(a)  1  M.  &  S.  557. 

(c)  5  Tyr.  416,  1  C.  M.  &  R.  692. 


(6)  1  Stark,  10. 
id)  7  M.  &  W.  493. 
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for  what  you  have  furnished — shall  be  paid  to  you  in  twelve 
months. 

The  writing  is  certainly  not  full  and  explanatory  :  it  does 
not  on  the  face  of  it  import  that  it  was  a  mortgage  on  the 
vessel  which  the  plaintiff  had  required,  nor  that  the  vessel 
was  called  "  the  London  ;  "  but  it  is  evident  that  the  defen- 
dant had  a  previous  knowledge  of  the  kind  of  mortgage 
that  had  been  offered,  and  was  engaging  to  see  one  given 
that  should  be  valid. 

We  do  not  think  that  the  writing  imports  only  a  past  con- 
sideration, but  quite  the  contrary — the  plaintiff  is  told 
"  if  he  will  venture  to  do  that  which  will  complete  your  claim 
on  Jones,  we  will  see  that  claim  secured  or  satisfied." 

We  are  of  opinion  also,  that  the  plaintiff  is  warranted  in 
averring  that  a  good  and  valid  mortgage  was  not  given  to 
him,  because  it  was  only  a  mortgage  of  a  vessel  on  which 
two  prior  mortgages  had  been  given,  and  given  too  after 
this  guarantee.  The  plaintiff  could  not  be  expected  to  be 
satisfied  with  them.  Upon  a  nice  calculation  the  vessel 
might  possibly  sell  for  as  much-  as  would  cover  all.  It  is 
evident  that  he  would  have  been  disappointed  if  he  had 
relied  upon  that. 

Per  Cur, — Postea  to  the  plaintiff. 
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ALL  THE  REPORTED  CASES 
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COURT  OF  aUEEN'S  BENCH, 

FEOM  EASTER  TERM,  14  TICTORIA,  TO 
TRINITY  TERM,  15  VICTORIA. 


ABATEMENT. 
Plea  in.'\ — See  "  Non  Joinder,"  1. 


ACTION. 

Former  recovery.'] — Where  a  plain- 
tiff, going  to  a  jury  upon  certain  items 
of  account,  with  evidence  which  the 
judge  submits  to  their  consideration  at 
the  p'aintiff's  request,  fails  in  recover- 
ing those  items,  he  is  concluded  by 
such  a  verdict,  and  cannot  bring  a 
second  action  for  the  same  demand. 
Prouclfoof  V.  Lawrence,  269. 


ACCOUNT  STATED. 

With  executors  —E  'idenci  n^jficient 
to  support.] — Elliott  v.  Croker,  156. 


AFFIDAVIT. 

Insu-fjiciency  of —Extracts  of  letter 
not  noticed.] — 'l.  Extracts  of  a  letter 
embodied  in  an  affidavit  cannot  be 
noticed ;  either  the  whole  letter  or  a 
copy  should  be  before  the  court,  or,  at 
least,  it  should  be  sworn  that  the  letter 
contains  nothing  more  relating  to  the 
action.     Vaughan  v.  Ross  et  al.,  506. 

Insufficiency  of.] — In  moving  for  a 
new  trial,  an  affidavit  by  one  of  two 

4  / 


defendants  that  he  never  was  served 
with  process  or  other  paper  in  the 
cause,  nor  did  any  such  writ  or  paper 
ever  come  to  his  knowledge ;  that  he 
never,  directly  or  indirecdy,  retained, 
employed  or  authorised  the  attorney 
who  appeared  for  both  defendants  to 
do  so,  is  not  sufficient.  He  should 
also  have  denied  knowledge  that  such 
a  suit  was  going  on.  lb. 


AGREEMENT. 

iSee  Frauds  (Statute  of);  Assump- 
sit, 1 ;  Notice,  3. 

Evidence  by  subscribing  ivitness  to 
an  agreement  signed  by  an  illiterate 
person.] — 1.  Where  the  subscribing 
witness  to  an  agreement,  signed  by  a 
person  who  could  not  write,  swore 
that  the  agreement  was  not  read  as  it 
stood  upon  the  record,  the  Court  held 
that  the  plaintiff,  relying  on  the  agree- 
ment, was  properly  nonsuited.  Hat- 
ton  V.  Fishy  111. 

J^o  absolute  necessity  to  put  the 
hand  on  the  seal^ — 2.  lb. 

Parol  cannot  va^y  contract  of  con- 
veyance.]— 3.  Cayley  v.  McDonell  et 
al.  Assignees  of  Bethuncy  454. 

VOL.  VIII. 


634 


DIGEST  OF  CASES. 


ALDERMAN. 

Qualifjcdtion  alderman  for  the 
toivn  of  Kingston.'] — Although  the 
statute  \)  Vic.  ch.  75  has  been  repealed, 
yet  so  long  as  no  new  assessment  law 
is  passed,  the  same  residence  is  a 
ncce^^sarv  qualification  for  an  alderman 
as  Ibi  iiJL'riy.  Tlie  Queen  ex  rel.  Bart- 
life  v,  O'Reilly,  Qll. 


ANNUITY  DEED. 
See  Usury,  1. 


ARBITRATION  AND  AWARD. 

Poicer  of  arbitrators — Expiration 
of  time  ajjpointed.'] — 1.  Arbitrators, 
afier  the  time  for  making  their  award 
has  expired,  cannot,  without  (even  if 
they  can  with)  the  concurrence  of  both 
parties  to  the  submission,  make  a  bind- 
ing award.    Ruthven  v.  Ruthven,  12. 

Aumrd — Evidence  of  an  account 
stated.'] — 2.  And  where,  to  a  special 
count  upon  the  aw^ard,  there  was  added 
an  account  stated :  Held  per  Cur.,  that 
an  award  so  given  could  not  be  taken 
as  evidence  of  such  account  stated,  as 
the  arbitrators  could  not  be  said,  after 
their  authority  had  expired,  to  be  pro- 
ceeding with  the  defendant's  assent, 
and  to  be  stating  an  account  for  him 
as  his  agent.  lb. 


ARMY. 
See  Jurisdiction,  1. 


ARREST. 
Right  of  private  person  to  arrest 
without  a  warrant  for  supposed  felony, 
when  if  can  be  Justified.] — 1.  When 
a  private  person,  not  being  by  office  a 
keeper  of  the  peace  or  a  justice  or 
constable,  takes  upon  himself  to  arrest 
another  without  a  warrant,  for  a  sup- 
posed offence,  he  must  be  prepared  to 
prove  and  affirm  it  clearly  and  un- 
equivocally in  his  plea,  that  felony  has 


been  committed  ;  strong  suspicions  oi 
a  felony  having  been  committed  will 
not  do.    McKenzie  v.  Gibson,  100. 

Power  of  Commissioners.] — 2.  Com- 
missioners have  no  power  to  issue 
bailable  process  under  2  Geo.  IV.  ch. 
1,  sec.  9,  since  the  passing  of  12  Vic. 
ch.  63.    Mclntyre  v.  Hutson,  560. 


ARREST  OF  JUDGMENT. 

Several  counts ^d.] — Held,  it  is  no 
ground  on- whidM^*to  arrest  judgment 
that  the  jury  found  the  goods  liable  to 
forfeiture  on  several  counts,  only  one 
or  two  of  which  are  good.  The  Queen 
ex  rel.  Attorney  General  v.  Brunskill, 
546. 

ASSIGNEES. 
See  Bankrupt,  1. 

ASSUMPSIT. 

Liability  of  owner  of  chartered 
boat  for  6itp2)lies.] — 1.  The  mere 
owner  of  a  chartered  boat  is  not  liable 
for  supplies  furnished  to  the  person 
chartering  or  at  the  request  of  his 
agents,  unless  it  can  be  proved  that  he 
is  so  liable  by  express  agreement 
between  himself  and  the  charterer, 
Lyman  et  al.  v.  The  Bank  of  Upper 
Canada,  35-i, 

Bank  of  Upper  Canada  incapaci- 
tated by  charter  from  being  ahip- 
oivners.] — 2.  The  Bank  of  Upper 
Canada  being  incapacitated  by  our 
statute  6  Vic.  ch.  27  sec.  19  from 
holding  ships,  either  in  absolute  pro. 
perty  or  as  mortgagees,  it  follows,  as  a 
consequence,  that  no  zw^/'/eo? assumpsit 
can  arise  against  them  as  ship-owners. 
lb. 

[See  McDonald  et  al.  v.  The  Bank  ofU'pper 
Canada,  7  U.  C.  R.  252.] 


ATTACHMf^NT. 

See  Sheriff,  6. 


DIGEST 

ATTORNEY. 

See  Guarantee,  1. 

One  attorney  suing  anotht ' — Right 
of  defendant  to  a  bill  one  mouth  before 
action,  or  to  a  bill  at  some  time  before 
action  brought. '\ — Where  one  attorney 
is  suing  another,  it  is  not  necessary  to 
deliver  a  bill  one  month  before  action 
brought.  The  statute  of  3  Jac.  L, 
which  is  still  in  force,  requires  a  bili 
to  be  delivered  at  some  time  before 
action  brought,  in  a  case  by  one  attor- 
ney for  business  done  for  another 
attorney,  not  agency  business,  but  as 
for  any  other  client.  Draper  et  al.  v. 
Beasley,  260. 


AUDITA  QUERELA. 
5  Geo.  II.  ch.  7.]— The  Court  re- 
fused to  grant  an  order  for  a  writ  of 
audita  querela  to  issue  where  the  ap- 
plicant was  a  stranger  to  the  judgment, 
having  no  other  privity  than  that  he 
was  alienee  of  the  land  which  was 
taken  in  execution, and  having  acquired 
his  interest  after  execution  had  issued. 
Beard,  administrator,  SfC.  v.  Ketchum. 
523. 


BANK  OF  UPPER  CANADA. 

See  Assumpsit,  1, 

Express  promise  7iot  tvithin  terms 
of  charter. ~\ — It  will  also  follovi^  that 
no  express  promise  on  the  part  of  the 
bank  can  be  binding,  as  the  directors 
cannot,  under  the  corporate  seal  or 
otherwise,  bind  the  funds  of  the  bank 
by  any  contract  not  embraced  in  their 
charter.  Lyman  et  al.  v.  The  Bank 
of  Upper  Canada,  354. 


BANKRUPT. 
See  Pleading,  17. 

Assignment  of  property  for  benefit 
of  creditors — Debtor^  s  subsequent  bank- 
ruptcy— As  to  vesting  of  same  property 
in  assignees  under  the  bankruptcy 
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law.l — The  effect  of  a  legal  assignment 
of  property  to  trustees  for  the  benefit 
of  creditors  is,  that  it  divests  the  bene, 
ficial  interest  of  the  property  assigned 
from  the  party  making  it  5  and  persons 
afterwards  becoming  assignees  of  his 
estate,  under  the  bankrupt  laws,  do 
not  take  it  as  his  assignees,  for  they 
acquire  a  legal  interest  in  such  property 
only  as  can  be  applied  to  the  payment 
of  his  creditors  generally  under  the 
bankrupt  law.  Anderson  et  al.,  As 
signees,  cj-c.  v.  Gamble,  4*37. 

BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES. 

See  Pleading,  16,21,33. 

Special  defence  to  note — Applica- 
tion by  holder  other  than  as  intended.'] 
— 1.  Where  a  party  is  made  the  holder 
of  a  promissory  note  for  one  purpose, 
he  cannot,  contrary  to  good  faith,  apply 
it  to  another;  where,  therefore,  a  note 
endorsed  generally  was  put  into  the 
hands  of  A.  to  get  it  discounted  for  the 
maker,  B.,  and,  instead  of  doing  this, 
B.,  ovi^ing  him  (A.)  a  debt,  he  dis- 
counted it  for  his  own  benefit,  and,  as 
found  by  the  jury,  after  the  note  had 
matured,  it  was  held  per  Cur.,  that 
these  facts  constituted  a  good  defence 
to  the  action,  and  that  the  verdict  for 
defendant  could  not  be  disturbed. 
Kerr  v.  Street  Sf  Bradshaiv,  82. 

Discharge  of  note  by  taking  mort- 
gage and  acting  upon  it7[ — 2.  Held 
per  Cur.,  upon  the  deeds,  pleadings 
and  facts,  as  given  at  length  in  the 
vStatement  of  the  case  below,  that  the 
defendants,  the  endorsers,  were  dis- 
charged from  their  liability  on  the  pro- 
missory notes  sued  upon,  (though  not 
so  intended  by  the  plaintiffs)  in  conse- 
quence of  the  plaintiffs  having  taken 
from  the  maker  a  mortgage  of  certain 
steamboats  containing  a  power  of  sale 
in  case  of  default  in  the  payment  of 
the  notes,  and  upon  which,  default 
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having  been  made,  the  plaintiffs  had 
8old  the  steamboats  to  third  parties  for 
the  amount  of  the  defendants'  liabili- 
ties on  the  notes,  giving  credit  to  the 
purchasers  for  the  purchase  money, 
and  taking  their  notes  and  a  mortgage 
on  the  same  boats  as  security  for  its 
due  payment.  Bank  of  British  North 
America  v.  Jones  et  al.y  Executors, 
dfc,  86. 

Su^ciency  of  notice  of  non  pay- 
mentJ] — 3.  A  notice  of  non  payment 
addressed  to  no  one  by  name,  nor  to 
any  street  or  house,  or  place  of  busi- 
ness, but  merely  "  to  the  executrix  or 
executor  of  the  late  Mr.  Jones,  Toron- 
to," is  bad.  lb. 

Parties  paying  a  note  for  another — 
From  ivhom  do  they  take  the  transfer 
of  the  note,  and  ivhat  is  their  right  of 
sidt  as  against  parties  to  the  note.^ — 
4.  The  bail  of  any  of  the  parties  who 
are  sued  upon  a  bill  or  note,  or  any 
persons  who  pay  the  bill  or  note  on 
account  of  any  of  the  parties,  become, 
on  payment,  holders ;  and  they  hold 
as  upon  a  transfer  from  the  person /or 
whom  they  made  the  payment,  not  as  a 
transfer  from  the  person  they  have 
paid ;  and  they  stand,  with  respect  to 
other  parties  to  the  bill  or  note,  in  the 
situation  of  the  party  for  whom  they 
have  made  the  payment ;  and  conse- 
quently, unless  he  could  have  sued 
upon  the  bill  or  note,  they  cannot. 
Hutchinson  v.  Munroe.  103. 

Pleadi7ig — -Duplicity  ~\ — 5.  A  plea 
by  the  defendant  that  he  did  not  in- 
dorse the  notes,  and  that  A.  B.  did  not 
make  the  notes,  is  bad  for  duplicity. 
Bank  of  Upper  Canada  v.  Sherwood. 
116. 

Pleading — Averment  as  to  ?iote  not 
being  presented.^ — 6.  Where  a  note 
is  made  payable  by  A.  B.  at  the  Bank 
of  Upper  Canada,  a  plea  averring  that 
the  said  note  was  not  duly  presented 
to  the  said  A.  B.  when  it  became  due 
is  good,  lb. 


Endorser  pleading  the  taking  of 
mortgage  by  holder  from  maker,  in 
discharged] — 7.  There  is  no  reason 
why  the  holder  of  a  mortgage  security 
should  not  take  in  addition  a  note  from 
the  mortgagor  with  an  indorser ;  and 
the  fact  that  the  time  mentioned  for 
the  defeasance  of  the  mortgage  is  a 
period  beyond  the  time  at  which  the 
note  will  mature,  is,  in  the  absence  of 
fraud,  no  defence  to  the  indorser.  lb. 

What  is  the  issue  on  the  pleadings. 
— 8.  McJYab  v.  Adamson,  119. 

Parties  liable  in  the  order  in  lahich 
they  stand  on  note,  any  agreement  to 
the  contrary  notwithstanding.']  — 9. 
Parties  to  promissory  notes  are  now 
held  liable,  contrary  to  the  older  cases, 
in  the  order  in  which  they  stand  on  the 
note,  and  the  last  holder  may  so  treat 
them,  notwithstanding  any  agreement 
among  themselves,  and  notwithstand- 
ing that  some  one  of  the  later  parties 
to  the  note  may  be  the  jierson  for 
whose  accommodation  it  was  in  fact 
made,  and  who  therefore  is  ultimately 
liable  upon  it,  and  this  even  when  the 
person  last  holding  the  note  is  aware 
of  the  facts 
Kelly,  240. 

Evidence  of  protest  and  present- 
ment.]—\0.  The  effect  of  7  Vic.  ch. 
4,  sec.  2,  is  to  make  the  certificate  of 
a  notary  prima  facie  evidence  of  the 
'pretest  of  a  bill  or  note  ;  and  of  sec. 
3,  to  make  the  production  of  7i  protest 
prima  facie  evidence  of  presentment. 
Codd  V.  Leivis,  242. 

Plea,  that  plaintiff'  {the  payee  of 
bill)  was  not  the  holder  at  the  time  of 
commencement  of  suit. ]  —  ll.  In  an 
action  brought  by  the  payee  of  a  bill 
of  exchange  against  the  drawer,  a  plea 
by  the  defendant  "  that,  at  the  time  of 
the  commencement  of  this  suit  the 
})laintiff  was  not  the  holder  of  said 
bill,"  without  averring  specifically  an 
indorsement  to  some  one  else,  is  bad. 
Boys  v,  Josephy  273. 


George  Elder  v.  Daniel 
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Sufficiency  of  annexing  copy  of  note 
to  protest — Indorsing  on  protest  cer- 
tificate of  notary  as  to  notice — 7  Vic. 
cL  4.— The  annexing  of  a  copy  of  the 
promissory  note  to  the  protest,  or 
affixing  it  to  the  notarial  act,  is  suffi- 
cient. Lyman  et  al.  v.  G.  S.  Boul- 
ton,  323. 

The  certificate  of  the  notary,  signed 
by  him,  of  notice  sent,  indorsed  on  the 
protest,  instead  of  beino-  written  "  on 
the  foot  of  or  embodied  in  the  protest," 
sufficiently  complies  with  our  act  7 
Vic.  ch.  4.  lb. 

J^ote — Notice  of  non  payment. 1^ — 
13.  G.  Ross  indorsed  a  note  in  blank. 
His  agent,  being  asked  by  plaintiff's 
agent  where  he  G.R.  resided,  gave  an 
erroneous  direction,  which  plaintiff's 
agent  wrote  in  pencil  under  the  indor- 
ser's  name.  Notice  of  non  payment 
was  sent  to  indorser  at  such  supposed 
place  of  residence,  and  held  that  such 
notice  was  sufficient.  Vaughan  v. 
Rons  et  al.  506. 


BOAT. 
See  Assumpsit,  1. 


BOND. 

See  Pleading,  30. 

Variance  betiveen  declaration  and 
bond  as  set  out  on  oyer.'\ — 1.  See 
Pleading." 

Bond  fraudulent  as  to  creditors  of 
insolvent.'] — 2.  A  commission  of  bank- 
ruptcy  issued  against  J.  V.,  one  of  two 
joint  makers  of  a  promissory  note  to 
plaintiff.  J.  V,  was  desirous  of  effect- 
ing a  compromise  with  his  creditors. 
The  plaintiff  agreed  to  this,  provided 
the  residue  of  the  debt  due  on  the  note 
was  secured  to  him.  Defendant  gave 
plaintiff  a  bond  that  he  would  secure 
the  payment  of  such  residue  on  real 
estate.  Held,  on  general  demurrer  to 
the  declaration,  that  the  bond  was  void  5 


that  the  objection  that  this  bond  was 
in  fact  given  in  behalf  of  the  other 
joint  maker  E.  V.,  and  not  of  J.  V.  the 
insolvent,  was  not  vahd.  Smith  v. 
Dittrick,  589. 

BY-LAW. 
See  Municipal  Council,  4;  Road,  1. 

Poiver  of  Court  to  quash  by-latcs.~\ 
— L  Under  the  155th  and  192nd 
clauses  of  the  Municipal  Corporation 
Act,  12  Vic.  ch.  81,  this  Court  has  the 
power  of  quashing  a  by-law,  not  only 
for  some  illegality  appearing  upon  the 
face  of  it,  but  also  where,  as  a  matter 
of  fact,  the  by-law  has  been  made  in 
such  a  manner  as  it  is  enacted  by  the 
192nd  clause  it  shall  not  be  lawful  for 
any  municipal  corporations  to  make  it. 
In  re  Lafferty  v.  Municipal  Council 
of  Wentivorth  and  HaltOHj  232. 

Refusal  of  Court  to  quash.'] — 2.  In 
this  case,  under  the  facts  mentionedy 
the  Court  refused  to  quash  a  by-law 
for  changing  a  road,  on  the  grounds-— 
1st.  That  notices  had  not  been  put  up, 
as  the  act  requires;  and,  2ndly.  That 
the  applicant  had  not  given  his  consent 
to  the  road  passing  through  his  orchard. 
lb. 

JVotices  0/.]— 3.  Corporations  should 
be  careful  to  preserve  proof  of  regular 
notices,  by  affidavit,  of  persons  em- 
ployed to  put  them  up.  lb. 

IIoiv  it  should  be  proved  ] — 4.  The 
Queen  ex  rel.  Gamble  v.  Burnside  Sf 
Morgan,  263. 

Qucere.] — 5.  Has  a  municipal  coun- 
cil power  under  12  Vic.  ch.  81,  sec. 
14,  to  pass  a  by-law  declaring  that 
there  shall  be  "  no  new  inn  V  lb. 

Compensation  to  proprietors.]-— Q. 
See  "  Pleading,"  22. 

Action  may  he  brought  before  by- 
law quashed.] — 7.  See  "  Pleading,"  22. 

4  <|-  5  Vic.  ch.  10 — By-law  bad  for 
want  of  certainty.] — 8.  Under  the 
authority  of  4  &  5  Vic.  ch.  10,  a  by- 
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law  wns  passed  ])y  the  District  Coun- 
cil, 30tli  June  establishing  as  a 
public  road  "  The  road  laid  out  by  J. 
E.  surveyor,  between,  &.c.,  as  appears 
by  his  report,  bearing  date,  &c. but 
it  did  not  refer  to  the  report  as  annexed, 
neither  was  the  line  of  road  set  out, 
nor  the  width  stated  in  the  by-law: 
Held,  that  the  by-law  was  deficient  in 
necessary  certainty,  and  must  therefore 
be  quashed.  In  re  Brown  v.  Muni, 
cipal  Council  of  County  of  York,  596. 


CASE. 

What  not  ground  for  objection  to 
form  of  action.']  —  The  defendant, 
setting  up  as  his  defence  that  his  act 
complained  of  was  illegal  and  wholly 
unwarrantable,  does  not  give  ground 
for  the  objection  on  his  part  that  tres- 
pass and  not  case  should  have  been 
the  form  of  action.  Higson  v.  Thomp- 
son, 561. 

CERTIFICATE. 

For  full  costs.]— SeQ  "  Costs,"  4-. 


CERTIORARI. 
See  Conviction,  1,  2. 


COGNOVIT. 

Cognovit  taken  through  the  inter- 
vention of  a  practising  attorney.'] — A 
clerk  of  the  plaintiffs  received  from  an 
attorney  a  printed  blank  cognovit  with 
his  name  printed  on  the  back.  The 
clerk  filled  it  up  as  to  amount  and 
terms  as  he  thought  fit,  and  taking  it 
to  defendant  it  was  executed  in  the 
presence  of  the  clerk  only :  Held,  that 
the  cognovit  had  not  been  taken  through 
the  intervention  of  a  practising  attorney 
within  the  rule,  and  must  therefore 
be  set  aside.  Kay  et  al,  v.  Gi'ant, 
175. 


COMMON  CARRIERS.. 

Implied  liaWity  of  stage-coach 
proprietor  for  loss  of  letter  containing 
a  promissory  note.] — Held  per  Cur., 
that  the  stage-coach  proprietor  (who 
was  also  the  contractor  for  carrying  the 
mail)  was  not  liable  under  the  facts  of 
this  case  for  the  loss  of  a  letter  con- 
taining a  promissory  note.  Holman 
V.  Weller,  202. 

CONSENT  RULE. 
See  Ejectment,  4. 

Consent  rule — As  to  annexing  it 
to  the  record.] — It  is  not  necessary  in 
ejectment  to  annex  the  consent  rule  to 
tlie  record.  The  Court  may  allow  it 
to  be  produced  in  court  at  the  trial, 
after  an  objection  to  its  non  production 
has  been  made.  Doe  dem.  Fulmer  v. 
Huffman,  325. 


CONSTABLE. 

ConstabWs  admissioii  that  he  had 
justices'  warrant  ivill  not  entitle  him 
to  an  acquittal.] — The  admission  by 
a  constable,  sued  in  trespass  with  two 
justices  that  a  paper  produced  at  the 
trial  was  a  copy  ©f  the  warrant  under 
which  he  committed  the  trespass,  is 
not  sufficient  evidence  as  against  the 
justices  to  entitle  the  constable  to  claim 
an  acquittal  under  the  6th  section  of 
the  24.  Geo.  II.  ch.  44.  Kalar  v. 
Cornivall  et  al.  168. 


CONTRACT. 

Want  of  mutuality  in — Lien.] — 1 . 
Held,  that  a  foreign  legislature  could 
make  no  law  creating  a  lien  on  legal 
estate  in  Canada,  and  consequently 
I  that  any  contract  founded  on  such 
a  consideration  was  void  ab  initio. 
Genesee  Mutual  Insurance  Company 
v.  Westman,  487. 

Departure  from  terms  of  contract — 
Quantum  meruit.] — 2.  Where  the 
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terms  of  a  sealed  contract  have  been  j 
so  far  departed  from  as  to  put  it  out  of 
the  power  of  the  contractor  to  sue 
upon  it,  he  will  not  be  precluded,  after 
his  employers  have  accepted  the  work, 
from  bringing  his  action  for  the  value 
of  the  work  done.  TurleyY.  Grafton 
Road  Company,  579. 

CONVEYANCE. 

See  Covenant,  1. 
Contract  of  conveyance  cannot  be 
added  to  or  varied  by  a  parol  agree- 
ment^— Held,  that  the  assignment  by 
D.  B.  to  Bank  U.  C,  could  form  no 
legal  charge  on  the  boats,  for  a  contract 
of  conveyance  cannot  be  added  to  or 
varied  by  a  parol  agreement.  Cayley 
V.  McDonell  et  al.,  Assignees  of 
Bethune,  454. 

COJ^VICTION. 
•   12  Vic.  ch.  81,  sees.  72,  185— 

Quashing  conviction  by  mayor  under 
cc^.] — 1.  Held  per  C«r.,  that  the  de- 
fendant, appearing  on  the  evidence, 
returned  bona  fide,  to  have  asserted  a 
claim  to  the  land  which  he  had  en- 
closed, it  was  not  a  proi)er  case  for  the 
adjudication  of  the  mayor  (of  Belleville) 
under  the  72nd  or  185th  clause  of  the 
statute  12  Vic.  ch.  82;  and  that,  con- 
sequently, the  mayor's  summary  con- 
viction of  the  defendant,  under  that 
act,  might  be  quashed  by  certiorari. 
.The  Queen  v.  Taylor,  257. 

Should  be  quashed  where  there  was 
no  jurisdiction.'] — 2.  260. 


CORONER. 
See  Jury,  2. 


COSTS. 

See  Covenant,  3. 
What  sheriff  may  recover  under 
indemnity  bond.] — 1.  See  "  Indem- 
nity Bond,"  1,  2. 


j  When  notice  of  trial  irregular.] — 
2.  Grand  River  Navigation  Co.  v. 
Wilkes,  249. 

3.  Judge  of  County  Court  entitled 
to  costs  when  rule  discharged,  which 
it  was  absurd  to  call  on  him  to  ansv^^er. 
Ford  V.  Carrall,  274. 

22  ^  23  Car.  II.  ch.  9— Battery— 
Poicer  of  judge  to  withhold  certificate 
for  full  costs.] — 4.  In  an  action  for 
assault  and  battery,  where  a  battery 
has  been  proved,  the  judge  neverthe- 
less has  a  discretion  to  withhold  a  cer- 
tificate for  full  costs,  under  the  22  and 
23  Car.  II.  ch.  9.— Cazrv.  Trotter, 
324. 


COVENANT. 
See  Damages,  2;  Pleading,  3». 

Evidence  necessary  to  support.] — 1. 
Where  a  party  binds  himself  to  make 
a  good  and  effectual  conveyance  of 
land,  he  must  not  only  prove,  to  satisfy 
this  condition,  that  he  has  executed  a 
deed  which  will  be  effectual,  if  he  has 
legal  title,  but  he  must  shew  that  he 
has  the  legal  title,  and  that  the  land 
did  actually  pass  by  his  deed.  Toland 
W.Bruce,  14. 

Breach  of  Covenant — Damages, 
ivhere  land,  sold  by  vendee'' s  oicn  negli- 
gence.]— 2.  Upon  a  breach  of  cove- 
nant, a  party  is  liahle  only  for  such 
damages  as  are  the  natural  conse- 
quences of  his  act  or  omission.  Where 
therefore  the  vendee  of  land  allowed 
it  to  be  sold  for  taxes  which  had 
accrued  during  his  vendor's  time,  and 
neglected  to  redeem  it  within  the  year 
afterwards:  Held  per  Cur.,  that  he 
could  not  as  of  right  recover  damages 
to  the  value  of  the  land  so  allowed  to 
be  sold.    McCollum  v.  Davis,  150. 

Covenant  for  title —  Costs  plaintiff 
put  to  on  being  ejected — Right  to  these 
in  damages.]  —  3.  In  an  action  of 
covenant  for  title :  breach,  that  the  de- 
fendant had  no  title  and  no  riiiht  to 
convey,  charging  eviction,  and  claim- 
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ing  damages  for  costs  incurred  by  the 
plaintilf  in  his  defence  against  a  person 
having  paramount  title:  Helclper  Cur., 
that  the  plaintiff  was  entitled  to  recover 
the  costs  he  had  been  obliged  to  pay 
in  defending  himself  in  the  suit  of 
ejectment  under  which  he  had  been 
dispossessed.   Brennan  v.  Servis,  191. 

Covenant  for  rent — Plea  of  lessor'' s 
acceptance  of  prior  rent  from  assignee 
of  lessee.'] — 4«.  To  an  action  in  cove- 
nant for  rent,  a  plea  relying  on  the 
plaintiff's  acceptance  of  assignees  as 
his  tenants,  and  on  his  receipt  of  prior 
rent  (not  the  rent  sued  for)  from  them, 
as  relieving  him  (the  lessee  and  defen- 
dant) from  any  further  liability  for  rent 
subsequently  accruing,  is  a  bad  plea, 
as  being  no  defence  to  an  action  on  an 
express  covenant.  Stinson  v.  Magill, 
271. 

For  good  title.]— See  "Dam- 
ages," 2. 

W/io  representative  of  covenantee 
for  good  title.]  — 6.  In  the  covenant 
for  good  title,  it  is  only  the  assignee  of 
the  fee  who  can  represent  the  cove- 
nantee, the  devisee  of  a  life  estate 
cannot  do  so,  and  consequently,  if  dis- 
turbed in  his  possession,  he  (the  devi- 
see)  cannot  sue  the  covenantor  for 
breach  of  his  covenant.  Clark  v. 
Robertson,  370. 


CREDITORS. 

Bond  fraudulent  as  to  creditors  of 
insolvent.]  —  1.  See  "  Bond." 

Parol  contracts  and  contracts  U:^der 
seal  equally  vitiated  by  fraud.]— 2. 
Held,  that  where  fraud  is  objected,  the 
distinction  between  sealed  instruments 
and  engagements  by  simple  contract 
will  avail  nothing.  Smith  v.  Diltrich, 
589. 


CROWN  GRANT. 
Statute  of  Uses— How  far  appli- 
cable to  patents  from  the  crown — The 
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cestui  que  use,  being  a  lunatic,  how 
far  a  use  could  be  executed  in  his  heir 
after  the  lunatic'' s  death  ]  — I.  The 
crown  granted  land  by  letters  patent 
to  John  Snyder,  "in  trust  for  his  son 
Isaac  Snyder,  a  lunatic,  his  heirs  and 
assigns  for  ever,  to  have  and  to  hold 
the  same  land  to  him,  the  said  John 
Snyder,  his  heirs  and  assigns  for  ever ;" 
Held,  per  Draper,  J.  and  Burns,  J, 
(Robinson,  C.  J.  dissentiente)  that  this 
patent  commg,  as  any  other  mode  of 
assurance,  under  the  operation  of  the 
Statute  of  Uses,  27  Henry  VIII.  ch. 
10,  if  it  did  not,  from  particular  consi- 
derations applying  to  the  lunatic  only, 
vest  the  real  estate  in  him,  yet  that  it 
nevertheless  created  a  use  which,  on 
the  death  of  the  lunatic,  was  executed 
in  his  heir,  and  that  therefore  a  deed, 
made  by  the  heir  after  his  death,  would 
be  valid  as  against  a  deed  executed 
by  the  grantee  of  the  crown.  Doe 
Snyder  v.  Masters  et  al.,  55. 

Grantee  of  Crown — Hniv  he  may 
treat posiBessorivithout  title  ] — 2.  The 
grantee  of  the  crown  has  the  same 
right  as  the  crown  has  to  treat  the  pos- 
sessor  without  title  as  a  trespasser ;  he 
is  not  disseized  by  the  continuance  of 
a  possession  that  has  been  held  wrong- 
fully as  against  the  crown.  Doedem, 
Charles  v.  Cotton,  313. 


CUSTOMS. 

See  Pleading,  24-. 
Provincial  act  10  ^  11  Vic.  ch.  31, 
sec.  58 — As  to  right  to  proceed  against 
and  condemn  goods  under  act  seized 
by  collector  before  act  passed] — 1. 
Where  a  collector  of  customs  had  made 
a  seizure  of  goods  in  May  184'7,  and 
filed  his  information  upon  it  in  184-8  : 
Held  per  Cur.,  that  such  goods  might 
be  taken  to  be  as  condemned  goods,  if 
no  claim  should  be  made  within  a 
month  after  notice  of  the  information 
had  been  published  as  the  58th  clause 
of  the  provincial  statute  10  &;  11  Vic. 
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ch.  31  directs.  Davidsonyf.  BretJiom, 
219. 

Invoice — What  due  entry  of  goods.'] 
— 2.  Held,  that  the  entry  of  goods  on 
invoices  not  the  invoices  of  sale  to  the 
importer  in  the  country  where  he  pur- 
chased (which  are  not  such  as  the  law 
requires  him  to  produce)  and  an  entry 
without  the  oath  the  law  requires,  is 
not  a  due  entry,  necessary  to  give  the 
right  to  unlade.  The  Queen  ex  rel. 
Atty.  Gen.  v.  Brunskill,  546, 

P Giver  of  colonial  legislature.] — 3. 
Held,  the  colonial  legislature  has  power 
to  impose  duties  of  customs,  to  punish 
infringement,  to  enforce  payment,  and 
to  resort  to  forfeiture  if  necessary.'  lb. 


DAMAGES. 

'  See  Sheriff,  6. 

Measure  of  for  breach  of  cove7iant.'] 
— 1.  McCollum  V.  Davis,  150. 

Covenant  for  good  title —  W'ltat  the 
damages.] — 2.  In  an  action  for  breach 
of  covenant  of  good  title  the  measure 
of  damages  is  the  amount  of  purchase 
money  paid,  with  interest  from  time  of 
payment — the  plaintiff,  however,  if 
dispossessed  by  an  ejectment,  is  also 
entitled  to  the  costs  of  the  ejectment 
suit — no  allowance  to  be  made  by  the 
jury  for  the  plaintiff's  improvement  ox\ 
his  land.    Clarh  v.  Robertson,  370. 

DEATH. 

See  Evidence,  7. 
Frcsum/ption  of,  in  law.]  —  See 
"  Evidence,"  7. 


DEBT. 

See  Municipal  Council,  2. 
When  it  will  lie  for  o?ie  instal- 
ment due  on  a  mortgage.]—!.  De 
Tuyll  V.  McDonald     Di])er,  171. 

Mortgage — Proviso  a  mere  defea 
zance — No  evidence  of  a  loa7i  or  debt 
4  m 


— Action  of  debt  does  not  lie  on  mort- 
gage alone.] — 2.  Where  thA  proviso 
in  a  mortgage  is  a  mere  defeazance 
that  if  the  mortgagor  pay  the  money 
by  a  certain  day  he  shall  have  back 
his  land ;  but  there  is  no  covenant  to 
pay  the  money,  and  where  no  evi- 
dence is  given  of  a  loan  or  debt,  an 
action  of  debt  will  not  lie.  Where 
there  is  evidence  of  a  loan  or  debt,  of 
course  a  promise  to  repay  it  will  be 
imphed.  ^HallY.  Morley,  584. 


BEBT  ON  BOND. 

Plahi  hitention  of  'parties  must 
govern?!^ — Baby  v.  Baby,  76. 


DECLAEATION. 
Averment  in.] — See  "  Pleading,"  1  o 


DEED. 
See  Pleading,  1,  5. 

Mutilation  of] — 1.  If  it  be  clear 
to  the  satisfaction  of  a  j  ury  that  a  deed, 
once  perfect,  has  afterwards  had  its 
seal  and  signature  torn  off,  or  has  be- 
come otherwise  mutilated  by  accident, 
or  the  effect  of  time,  such  mutilation 
does  not  render  it  invalid.  Doe  dcm. 
Ellis  v:  McGill,  224. 

Dxceptio'n  to  execution  o/.] — 2.  See 
"Pleading,"  15. 

Deed  by  reversioner  not  in  posses- 
sion^— 3.  A  deed  given  by  the  rever- 
sioner is  good,  notwithstanding  that  at 
the  time  it  was  given  another  person, 
holding  under  the  life  estate  of  the 
tenant  by  the  courtesy,  was  in  actual 
possession.  Doe  dem.  Burnham  et 
al.  V.  Bower,  607. 


DISTRESS. 
See  Landlord  and  Tenant,  1. — 
;  '  '  Surrender. 

VOL.  VIII. 
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DOWER. 

Tenant  pleading  tout  temps  prist. ^ 
— 1.  Where  the  husband  dies  yeized, 
unless  the  tenant  sued  in  dower  pleads 
tout  temps  prist,  demandant  may 
recover  damages  without  setting  forth 
or  shewing  a  demand.  Empey  v. 
Loucks,  374-. 

When  Statute  of  Limitations  he- 
gins  to  run  in  dower. '\ — 2.  The  court 
in  this  case  confirmed  the  opinion  ex- 
pressed in  German  v.  Grooms,  6  U. 
C.  jR.  415,  that  the  action  of  dower  is 
within  our  Statute  of  Limitations  4« 
Wm.  IV.  ch.  l,and  must  be  brought 
within  twenty  years  after  the  death  of 
the  husband.  McDonald,  {loidow)  v. 
Mcintosh,  388. 

Effect  of  ividow''s  possession  as  to 
commencement  of  twenty  years.'] — 3. 
The  fact  that  the  widow  has  been  al- 
lowed to  remain  in  the  possession  of 
her  husband's  land,  to  a  period  close 
upon  twenty  years  from  the  time  of 
her  husband's  death,  makes  no  differ- 
ence as  to  the  necessity  she  is  under 
of  suing  for  her  dower  within  the 
twenty  years  after  his  death.  lb. 

Widow^s  right  to.l — 4.  Where  a 
will  expressly  declares  that  what  is 
given  to  the  widow  is  intended  to  be 
in  lieu  of  dower,  and  where  the  widow 
accepts  it,  she  is  as  much  bound  by 
her  election  in  a  court  of  law  as  in 
equity.    Walton  v.  Hill,  562. 

2.  A  widow  cannot  so  far  elect  to 
take  under  a  devise  as  to  ^nter  i7ito 
possession  of  the  whole  property  out 
of  which  she  claims  dower,  and  yet 
sue  for  her  dower,  when  that  was  part 
of  the  property  expressly  devised  to 
her  in  heu  of  dower. 

[See  the  plea  in  this  case  and  the  applica- 
bility of  this  principle  to  such  plea.]  Ih. 


EASEMENT. 
See  License,  2. 


Twenty  years'*  user,  running 
against  the  Crown.'] — A  defendant 
having  for  more  than  twenty  years 
next  before  the  bringing  of  the  action, 
penned  back  water  upon  the  land 
above  him,  by  means  of  a  dam  erected 
on  his  own  land,  is  protected  by  our 
statute  10  &  11  Vic.  ch.  5,  although 
the  land  flooded  by  the  back-water 
belonged  to  the  Crovm  during  the 
greater  part  of  that  period.  Bowlby 
V.  Woodley,  318. 


EJECTMENT. 

See  Covenant,  3. — Consent  Rule, 
1. — Heir,  1. — Partnership,  1. 

Demand  of  possession.] — 1.  See 
"  Partnership,"  1. 

Guardian  and  i7ifant — Who  to 
sue  in  ejectment^ — 2.  A  guardian 
appointed  to'  an  infant,  under  our  act 
8  Geo.  IV.  ch.  6,  sec.  2,  may  bring 
ejectment  for  the  purpose  of  trying  the 
infant's  title.  Semble,  that  an  eject- 
ment may  also  be  brought  in  the  name 
of  the  infant.  Doe  dem.  Atkinson  v. 
McLeod,  344. 

Covenantor  fm-  title  liable  for 
costs  in.'^, — 3.  Clark  v.  Robertson, 
370. 

Mistake  in  consent  ride.]  —  4. 
Ejectment  for  north  half  of  a  lot  of 
land.  Defendant  by  mistake  entered 
into  a  consent  rule  for  more  than  he 
asserted  title  to,  and  verdict  was  taken 
against  him.  The  lease  he  intended 
to  set  up  at  the  trial  was  for  south  half 
of  the  lot.  The  Court  granted  his 
motion  to  be  allowed  to  defend  for  the 
portion  of  the  north  half  he  claimed 
to  have  been  leased  to  him,  on  pay- 
ment of  costs  within  a  month.  Doe 
Hall  v.  Shan?ion,  528. 

Ejectment — Defendant  prevented 
by  his  own  act  from  setting  up  ad- 
verse title.] — 5.  The  defendant,  being 
an  occupant  of  land,  went  to  the  les- 
sor of  the  plaintiff  of  his  own  accord. 
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made  an  offer  to  purchase  the  land, 
and  made  a  payment  on  account : 
Held,  that  he  was  thereby  prevented 
from  maintaining  an  adverse  posses- 
sion, or  putting  plaintiff  to  further  proof 
of  title.  Doedem.  Boulto7iY.  Walker, 
571. 


ERRONEOUS  SURVEY. 

Poioer  of  Court  to  stay  the  issue  of 
hah.  fac.  poss.'] — Upon  the  facts  of 
the  case  (given  at  length  below),  it  was 
held  per  Cur.,  that  they  had  no  au- 
thority under  the  12th  clause  59  Geo. 
III.  ch.  14,  to  stay  the  proceedings 
until  the  defendant  received  the  value 
of  his  improvements,  or  until  the  plain- 
tiff conveyed  the  land  in  dispute.  Doe 
dent.  Short  v.  Bass,  147. 


ESCAPE. 

See  Sheriff,  6. 


1. 


ESTOPPEL. 
See  Variance,  1. — Insurance, 
Lease,  1,  2. 

1.  Plaintiffs  estopped  from  denying 
payment  of  notes,  when  they  had  ta- 
ken a  mortgage  as  security  for  their 
payment,  and  under  a  power  of  sale 
therein  contained  had  sold  to  third 
parties  for  the  amount  of  the  notes. 
Bank  B.  N.  A.  v.  Jones  et  al.  Exe- 
cutors, 86. 

Trover  —  Assignment .  ] — 2 .  Held, 
that  plaintiff  was  not  estopped  by  his 
assignment  to  B.  U.  C.  from  treating 
these  defendants,  at  least  as  guilty  of 
a  conversion  of  his  property.  Cayley 
V.  McDonell  et  al.,  Assignees  of  Beth- 
une,  454. 

A  cause  which  is  res  inter  alios  acta 
cannot  act  as  an  estoppel. '\ — 3.  Held, 
that  the  sheriff  and  his  sureties  are  not 
concluded  by  the  decision  in  another 
suit  in  the  county  court  with  regard  to 
the  fact  of  the  arrest  being  made,  no 
estoppel  being  pleaded,  nor  could  such 


decision  act  as  an  estoppel,  being  in  a 
cause  which  was  res  inter  alios  acta. 
Mcintosh  V.  Jarvis  et  al.,  537.  • 

Estoppel  by  matter  of  record.']— A}, 
A  judgment  in  a  former  action  is  not 
admissible  as  evidence  in  a  subsequent 
action  not  between  the  same  parties. 
Doe  dem.  Burr  v.  Denison,  610. 

EVIDENCE. 
See  Arbitration  and  Award,  1. — 
Covenant,  1. — Grant. — Heir,  1. 
Malicious  Prosecution,  1. — Es- 
toppel, 4. 

Obstruction  of  public  road.']  —  1. 
Semble :  That  a  gate  being  kept  across 
a  road  is  not  in  any  case  conclusive 
as  to  the  road  being  a  public  one — the 
gate  may  have  been  there  for  the  pur- 
pose of  preventing  cattle  straying. 
Johnston  the  younger  v.  Boyle,  142. 

Parol  evidence  not  admissible,  of 
lost  patent  of  la7id.'\  — 2 .  Mc  Collum 
V.  I) avis,  150. 

Of  subscribing  witness  to  agree- 
ojient.] — 3.  See  "Nonsuit,"  1. 

Books  of  agent  af  public  company 
— How  far  admissible  in  evidence 
to  charge  surety  on  his  bond  for  de- 
fcdcation  of  agent,  agent  being  alive.'] 
— 4.  Held  per  Cur.,  (Robinson,  C.  J., 
dissentiente),  that  the  books  of  the 
agent  or  clerk  of  a  pubhc  company 
during  his  life  time  are  not  good  evi- 
dence against  his  surety,  sued  on  his 
bond  for  a  deficiency  in  the  agent's 
accounts.  Ferric  v.  Jones  et  al.,  Ex- 
ecutors, SfC,  192. 

To  connect  plaintiff  in  original 
suit  with  tvrit.] — 5.  To  connect  this 
person  with  the  writ,  the  writ  itself 
should  be  produced  ;  or,  to  let  in  secon- 
dary evidence,  the  .writ  must  be  shewn 
to  have  been  lost,  or  notice  proved  to 
the  opposite  party  to  produce  it,  unless 
the  defendant  has  adopted  the  arrest 
as  made  at  his  instance,  as  by  filing 
affidavits  in  justification.  Thorne  v. 
Masony  236. 
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Of  protest  and  presentment.^ — G. 
The  effect  of  7  Vic.  ch.  4,  sec.  2,  is  to 
mak(Vt)ie  eertificatc  of  a  notary  'prima 
facie  evidence  of  the  protest  of  a  bill 
or  note ;  and  of  sec.  3,  to  make  the 
production  of  a  protest  prima  facie 
evidence  of  presentment.  Codcl  v. 
Leu-is,  242. 

Trcstimption  of  death,  on  loliom 
onus  of  proof  of  death^^ — 7.  The  Court 
in  this  case  confirmed  the  opinion  they 
expressed  in  4  U.  C.  R.  410,  as  to  the 
period  (seven  years)  which  an  absent 
party,  of  whom  nothing  has  been  heard, 
will  be  presumed  in  law  to  be  dead  5 
and  also,  as  to  the  onus  of  proof  of 
the  party's  being  dead  ivithin  that  pe- 
riod resting  upon  the  person  who  de- 
sires the  jury  to  find  that  fact  in  his 
favor.  i)oe  dem.  J.  S.  Hagerman  v. 
Stro7tg  and  Young ,  291. 

Contents  of  will — Onus  frohandi^ 
—8.  See  "  Heir,"  1. 

Trespiass  — Pleading —  Emdence.'\ 
— 9.  Trespass  de  bonis  asportatis — 
Pleas — 1st,  not  guilty.  2nd,  goods  not 
property  of  plaintiff.  Held  per  Cur.^ 
that  under  these  pleas,  the  defendant 
desiring  to  give  in  evidence  that  the 
goods  belonged  to  a  third  party,  and 
that  ^fourth  party  had  a  right  as  land- 
lord to  follow  and  seize  these  goods, 
and  that  he,  the  defendant,  deriving  his 
authority  from  Bwoh  fourth  party,  was 
justified  in  having  seized  them,  such 
evidence  was  rightly  rejected,  and  that 
the  defence  should  be  specially  plead- 
ed.   Tyson  v.  Little,  434. 

Under  plea  of  non  tenuit.l— 10. 
Under  the  plea  of  "  non  tenuit"  evi- 
dence is  rightly  received  to  shew  that 
the  defendant  had  parted  with  his  estate 
to  another  person,  and  was  no  longer 
the  plaintiff's  landlord.  Lewis  v. 
Broolcs,  576. 

Trespass  —  Replicatio7i,  de  inju- 
ria.'] — 11.  Though  the  motive  and  in- 
tention with  w^hich  a  defendant  insisted 
on  the  plaintiff's  leaving  his  house  can- 


not be  enquired  into  on  the  traverse  (Ze 
i?ijuria,  yet  the  truth  of  the  assertion 
that  he  assaulted  him  in  07-dcr  to  make 
him  depart,  may  tjc  called  in  question. 
Davis  V.  Lennon  et  al.,^^3^. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 
See  Account  Stated,  1. 

Test,  ivhether  they  sue  i7i  represen- 
tative capacity.'] — 1.  To  determine 
whether  a  demand  sued  for  on  the  re- 
cord is  one  claimed  by  the  plaintiffs 
in  their  representative  capacity,  as  ex- 
ecutors, or  not,  the  test  now  is,  would 
the  money  when  recovered  be  assets 
of  the  estate.  Elliott  et  al.  v.  Gro- 
Icer  et  al.,  156. 

Refusal  to  convey.']— '2.  Under  the 
statute  21  Henry  VIII.  ch.  4,  one  or 
more  of  several  executors  has  power 
to  convey  when  the  others  decline  to 
act.  Doe  clem.  Ellis  v.  McGill,  224. 
'  What  sufficient  p)i'oof  of  refusal  to 
act.]  —  3.  A  written  renunciation, 
though  not  sealed,  made  by  one  or 
more  executors  before  the  surrogate, 
and  produced  from  his  office,  is  suffi- 
cient to  entitle  the  remaining  execu- 
tors to  act  under  21  Henry  VIIL  ch. 
4.  lb. 


FELONY. 

Right  of  private  person  to  arrest  for 
a  swpposed  felony.] — McKenzie  v, 
Gibso7i,  100. 


FIERI  .FACIAS. 

Rent-seek  not  liable  to  seizure  len- 
der ft.  fa.  la?ids.] — Dougall  v.  Turn- 
bidl,  622. 


FOREIGN  CORPORATION. 

State  of  Neiv  York  Mutual  Insu- 
rance  Company — Foreign  corpoo'a- 
tion,  right  to  site  in  Canada.] — 1. 
The  plaintiffs  were  a  company  exist- 
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ing  in,  and  charterd  by  the  State  of 
New  York,  for  the  purpose  of  carrying 
on  the  business  of  mutual  insurance  in 
the  county  of  Genesee.  Their  charter 
provided  that  the  company  should  have 
a  lien  by  way  of  mortgage  on  the  pro- 
perty  insured,  and  upon  the  right,  title 
and  interest  of  the  assured  to  the  land 
on  which  such  property  stood.  The 
defendant  was  a  British  subject  resi- 
ding in  Canada,  and  the  contract  was 
entered  into  in  Canada.  Held,  that 
the  company,  from  the  very  nature  and 
object  of  its  charter,  was  incapable  of 
carrying  on  its  business  in  this  province. 
Genesee  Mutual  Insurance  Compa- 
ny V.  West77ian,  487. 

2.  Qucdre:  Whether  any  foreign 
corporation  can  under  its  foreign  char- 
ter assume  to  carry  on  business  here, 
even  of  the  description  contemplated 
by  its  charter  1  lb. 


FOREIGN  JUDGMENT. 
See  Pleading,  18. 

What  actio7i  lies  on .] — 1 .  Assump- 
sit lies  on  foreign  judgment.  McFar- 
lane  v.  Derbishire,  12. 

What  — 2.  All  judgments  are 
foreign  judgments  which  are  given  by 
courts  whose  jurisdiction  does  not  ex- 
tend to  the  territories  governed  by  our 
laws,  lb. 


FOREIGN  LEGISLATURE. 

No  power  to  make  a  law  creating 
a  lien  on  legal  estate  in  Canada.] — 
Genesee  Mutual  Insurance  Company 
v.  Westman,  487. 


if  the  plaintiff  would  give  up  his  claim 
against  A.  B.  for  46/.  he  w^ould  pay 
him  351.  out  of  the  proceeds  of  a  cer- 
tain raft  when  it  would  arrive  at  Que- 
bec: Held  per  Cur.,  that  the  plaintiff 
could  sue  the  defendant  on  such  agree- 
ment upon  the  common  counts,  and 
without  producing  proof  of  the  agree- 
ment in  writing.  McDo7iald  v.  Glass, 
245. 

Agreement  not  to  be  performed 
loithiji  a  year.] — 2.  Semble:  That 
under  the  facts  of  this  case  the  objec- 
tion, that  the  agreement  upon  which 
the  plaintiff  claimed  a  right  to  the  use 
of  the  defendant's  cattle  was  not  one 
to  be  performed  within  a  year,  and  so 
required  under  the  Statute  of  Frauds 
to  be  evidenced  by  writing,  was  not 
tenable.    Scouler  v.  Haley,  255. 


GRAFTON  ROAD  COMPANY. 

The  Grafton  Road  Company  have 
power,  under  10  &  11  Vic.  ch.  93, 
sec.  35,  to  make  contracts  by  parol. 
Turley  v.  Grafton  Road  Company, 
579. 


FORMER  RECOVERY. 
See  Action,  1. 


FRAUDS  (STATUTE  OF.) 

Debt  of  another — Common  counts.] 
-1.  Where  the  defendant  agreed  that 


GRANT. 

Surveyor  GeneraVs  return  of  a  lot 
as  described  for  grant—Evidence  to 
rebut  this  return — Effect  of  erro7ieous 
return,  %vhere  land  sold  for  taxes.] — ■ 
When  the  surveyor  general  returns  ^a 
lot  of  land,  as  described  for  grant,  proof 
that  the  land  was  not  in  fact  so  descri- 
bed must  be  of  a  very  positive  and 
affirmative  kind ;  the  mere  evidence 
of  a  clerk  in  the  surveyor  general's 
office  that  he  finds  no  trace  of  it,  w^ill 
not  do.    Ferry  v.  Fowell,  251. 

2.  QucBre:  The  effect  of  the  sur- 
veyor general  having  in  any  case  er- 
\  roneoushj  returned  a  lot  of  land  as 
I  having  been  described  for  grant,  when 
1  in  fact  it  had  never  been  so  described  5 
i  and  when,  in  consequence  of  this  error, 
i  the  land  has  been  charged  with  assess- 
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mcnts,  and  being  returned  in  arrear  has 
been  sold  ?  Ih, 


GUAEANTEE. 

Attornics'  liahility  ix>  sheriff  on  « 
Dcy-hal gicao-antce.'\ — 1.  Sheriffs  recom- 
mended to  take  precise  written  engage- 
ments from  attornies  when  they  mean 
to  hold  them  liable,  in  cases  they  have 
nothing  to  do  with  except  profession- 
ally ;  though  where  the  attorney  has 
verbally  agreed  to  indemnify,  the  Court, 
if  the  agreement  is  admitted,  will  en- 
force it.  In  re  Corbet  v.  0''Reill'?j, 
in  the  case  of  Macdo?tell  v .  Grainger, 
130. 

Guara7itee  —  Consider  ation —  Ne- 
cessity of  acce'ptance^ — 2.  Held,  on 
the  guarantee  set  out  in  the  statement 
of  this  case  :  1st.  That  it  did  not  im- 
port a  past  consideration.  2ndly. 
That  it  was  an  actual  guarantee,  and 
not  a  mere  proposal  requiring  accept, 
ance  to  render  it  binding.  3rdly. 
That  offering  a  mortgage  subject  to 
two  prior  mortgages,  (which  were  given 
moreover  after  the  guarantee),  was  not 
such  a  vahd  mortgage  as  the  guarantee 
imported.    Jenkins  v.  Ruttan,  625. 

GUARDIAN. 
See  Ejectment,  2. 

HEIE. 

«  See  Partnership,  1. 
Plaintiff  hi  ejectment  claiming  as 
heir —  Will  spoken  of  by  the  plaintiff'' s 
witness,  who  to  prove  it.'\ — The  cir- 
cumstance of  its  coming  out  on  the 
cross  examination  of  a  witness  of  the 
lessor  of  the  plaintiff  claiming  as  heir 
that  his  ancestor  left  a  ivill,  does  not 
disable  the  plaintiff  from  recovering  as 
heir,  untd  he  produces  or  gives  evi- 
dence of  the  will ;  it  is  for  the  defen- 
dant to  shew  the  contents  of  the  will. 
Doe  dem.  Atkinson  v.  McLeod,  34^4?. 


HIGHWAY. 

12^//.  clause  of  Highway  Act,  50 
Geo.  III.  ch.  1. — As  to  tvhat  cmisti- 
tutcs  a  public  road  running  through 
Indio.n  lands.^ — The  12th  clause  of 
the  Highway  Act,  50  Geo.  III.  ch.  1, 
cannot  be  taken  to  mean  that  every 
bye-road,  or  short  cut  used  by  the  In- 
dians across  the  plains  or  flats,  is  to  be 
established  as  a  permanent  highway  ; 
It  only  means  that  roads  which  under 
the  provisions  of  that  act  are  to  ac- 
quire the  charter  of  legal  highways 
should  have  that  same  legal  character, 
where  they  passed  through  Indian 
lands,  as  in  other  parts  of  their  course, 
although  they  might  not  be  (as  to  such 
portion  of  them)  pubhc  allowances 
made  in  any  original  survey,  nor  had 
any  pubhc  money  been  expended  or 
statute  labor  performed  on  them. 
Byrnes  v.  Bown,  181. 


IMPLIED  PROMISE. 

Where  there  is  evidence  of  a  loan  or 
debt,  of  course  a  promise  to  repay  it 
will  be  implied.  Hall  v.  Morley,  584. 


IMPROVEMENTS. 

Damages  for,  not  alloived.']-'Vf\ievQ 
the  government  for  any  purpose  has 
ordered  a  re-survey  of  a  concession, 
and  the  surveyor  so  employed  has 
planted  posts  to  mark  his  survey,  and 
the  defendant  has  settled  on  a  lot  as 
marked  by  this  survey,  the  defendant 
in  ejectment  will  not  be  entitled  to  his 
improvements,  under  the  acts  59  Geo. 
III.  ch.  14,  and  2  Vic.  ch.  17,  if  the 
jury  find  ihat  the  plaintiff  is  holding 
according  to  the  posts  planted  at  the 
front  angles  of  his  lot  in  the  original 
survey.  The  defendant  in  such  case 
cannot  be  said  to  have  settled  on  the 
land  in  consequence  of  an  unskilful 
survey.  Doe  dem.  Moide  v.  Camp' 
bell,  19. 
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INDEMNITY  BOND. 

See  Pleading,  2. 
■  What  is  no  defence  to.j — 1 .  It  is 
no  defence  to  this  action  to  shew  that 
the  sheriff,  instead  of  paying  the  claim 
of  the  party  indemnified  against  after 
he  paid  the  execution  creditor  (the 
obhgee  in  the  bond  to  the  sheriff), 
chose  to  pay  the  surplus  proceeds  of 
the  sale  to  the  assignee  of  the  execu- 
tion debtor,  since  a  bankrupt,  and  so 
was  damnified  of  his  own  wrong  ;  the 
sheriff  cannot  be  called  upon  to  treat 
as  valid,  with  respect  to  these  parties, 
the  very  claim  against  which  he  has 
been  indemnified.  Corhett,  Sheriff,  v. 
Wilson  et  al.,  22. 

Costs,  sheriff  may  recover  under. ~\ 
— 2.  The  sheriff,  in  an  action  of  this 
kind,  is  entitled  to  recover  from  the 
obhgee  in  the  indemnity  bond  the  costs 
for  putting  off  the  trial  of  the  cause 
against  himself,  on  account  of  the  ab- 
sence of  a  material  witness.  lb. 


INDIAN  LANDS. 
See  Highway,  1. 

INFANT. 

See  Ejectment,  2. 


INSTRUMENT. 

Words  which  pass  no  interest  in 
land.']—'S>eQ  "  Land." 


INSURANCE. 
See  Money  Paid,  2. — Marine  Poli- 
cy, 1. 

Fire  policy  of  insurance — 'Want 
of  president'' s  signature — Its  effect.'] 
— Under  the  10th  clause  of  the  6th 
Wm.  IV.  ch.  18,  a  policy  of  insurance 
of  the  Newcastle  Mutual  Fire  Insu- 
rance Company,  signed  by  the  secre- 
tary, but  not  by  the  president,  is  invalid, 
and  the  company  could  not  be  directly 


sued  upon  it — they  could  be  compelled, 
however,  upon  the  defect  being  no- 
ticed, to  execute  a  valid  policy  of  the 
proper  date,  and  their  by-law  would 
estop  from  objecting  that  the  policy 
was  not  in  fact  executed  before  the 
loss.  Perry  and  Perry  v>  Newcastle 
District  Mutual  Fire  Insurance 
Company,  363. 

INTERLOCUTORY  JUDGMENT. 

Incipitur  necessary  in  signing,  and 
ivhatit  shouldhe.] — See " Practice,"  1 

ISSUE. 

Case  for  overfloiving  landhy  dam- 
ming  ivater  back —  What  the  issue  on 
the  pleadings.'] — Case  for  damming 
back  water  on  the  plaintiff 's  land  z 
IIelclp)er  Cur.,  that  upon  the  plead- 
ings (as  given  atlength  below)  the  issue 
was  vut  whether  a  dam  which  had 
been  two  feet  high  was  made  by  the 
defendant  three  feet  high,  or,  being 
made  by  others  of  that  height  within 
twenty  years, was  wrongfully  continued 
by  him,  but  whether  the  prescriptive 
right,  whatever  it  might  be  proved  to 
be,  had  been  exceeded  within  twenty 
years  to  the  plaintiff's  prejudice. 
McNab  V.  Adamson,  119. 

JOINT  STOCK  COMPANY. 

Road  Act,  12  'Vic.  ch.  84. — Neces- 
sity of  complying  tvith  conditions  of 
act  to  entitle  company  to  sue  for 
calls.] — It  is  only  when  the  conditions 
mentioned  in  the  Road  Act,  12  Vic. 
ch.  84,  have  been  truly  and  in  fact 
complied  with,  that  the  persons  asso- 
ciated together  can  be  incorporated, 
and  sue  (in  the  short  form  given  by  the 
act,)  stockholders  for  the  non-pay- 
ment of  calls;  and  Held  per  Cur., 
that,  upon  the  facts  of  this  case,  the 
plaintiffs,  not  having  bona  fide  paid  in 
the  six  per  cent,  on  the  capital  sub- 
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scribed,  or  registered  tlie  certificate  as 
the  act  required,  could  not  sue  the  de- 
fendant as  a  corporate  company  under 
the  act  for  the  non-payment  of  calls 
upon  his  stock .  JSiagara  Falls  Road 
Campayiy  v.  Benson ;  Same  v.  Ham- 
ilton, 307. 


JUDGE. 

Poiver  of,  ot  Nisi  Frius.'] — 1.  See 
"New  Trial,"  1. 

Fower  to  amend  record  at  Nisi 
Frius.']— 2,  See  "  Record,"  1. 

JUDGE  OF  COUNTY  COURT. 

See  Mandamus,  1. — Costs,  3. 

Power  to  extend  time  within  which 
security  for  an  appeal  may  be  tendered 
under  12  Vic.  ch.  66,  sec.  11.  Ford 
V.  Crabb,  274. 


JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

Judgment  as  i7i  case  of  nonsuit, 
for  not  going  to  trial,  the  defendant 
having  himself  objected  to  the  notice 
of  trial  as  irregular^ — Where  the 
plaintiff  made  a  mistake  in  his  notice 
of  trial,  and  the  defendant,  when  he 
was  too  late  to  give  a  fresh  notice  of 
trial,  pointed  out  the  error  and  refused 
to  waive  the  objection,  and  then,  be- 
cause the  plaintiff  did  not  go  to  trial, 
moved  the  court  in  banc,  for  judgment 
as  in  case  of  nonsuit;  it  w^b  Held 
per  Cur.,  that  the  defendant  being 
himself  the  immediate  cause  of  the 
plaintiff  not  going  to  trial,  he  was  not 
entitled  to  judgment  as  in  case  of  a 
nonsuit.    Watsoji  v.  Strong,  V^^, 


JUDGMENT. 

See  Vauiance,  1. — Estoppel,  4. 

Non  ohstanie  veredicto^ — 1.  Where 
there  is  nothing  but  a  general  verdict 


for  the  defendant,  and  the  plaintiff  has 
no  verdict  on  any  issue,  and  has  no 
damage  given  him  by  the  jury,  he 
cannot  ask  for  7to?i  obstante. 

Kerr  v.  Straat  andBradshata,  82. 

Registry  of,  binds  lands.] — 2.  Un- 
der the  operation  of  the  13th  clause 
of  our  Registry  Act,  9  Vic.  ch.34,  lands 
are  bound  upon  the  registry  of  the 
judgment,  the  mistaken  reference  in 
the  clause  to  the  docketting  of  judg- 
ments in  England  being  considered  by  . 
the  court  a  mere  false  illustration  of 
what  was  plainly  provided  for  before. 
Doe  dem.  Dougall  v.  Fanning,  106. 

Fntering  up  judgment  on  demur- 
rer.]—3.  See  "  Practice,"  4. 

JURISDICTION. 

Officers  of  Her  Majesty'' s  ordnance 
— Their  liability  to  be  sued,  in  our 
courts  in  their  collective  capacity.] — 
The  officers  of  Her  Majesty's  ord- 
nance, composing  a  department  of  the 
public  service,  existing  in  England, 
cannot  at  the  common  law  be  sued  in 
our  courts  in  this  province  in  their  col- 
lective capacity,  for  an  alleged  culpa- 
ble negligence— the  remedy  against 
them  for  any  wrong  done  by  the  orders 
or  omissions  of  the  board  as  a  board, 
can  only  be  by  application  to  the 
Crown.  Lafie  v.  Officers  of  tlie  Ord- 
nance, 108. 


JUSTICE  OF  PEACE. 

Constable's  admission  that  he  Itad 
their  warrant,  no  evidence  against 
tliem,] — Kalar  v.  Cormcallet  al.,  168 

JURORS. 

Affidavits  of,] — Affidavits  of  jurors, 
as  to  what  passed  in  the  jury  room, 
will  not  be  heard.  Doe  dcrn.  J.  jS'. 
Hager-manv,  Strong SLod  Young,*'29i. 
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JURY. 

As  to  time  in  striking  special  jury  J] 
— 1.  Where  a  defendant  applies  Tor  a 
special  jur)^  he  must  do  so  in  time  to 
permit  of  the  jurors  being  summoned, 
otherwise  the  common  jury  will  not 
be  held  to  be  superseded.  Clandinan 
V.  Dickson  etal.,  281. 

Who  to  strike.'] — 2.  Our  act  48 
Geo.  III.  ch.  13,  sec.  5,  gives  no  au- 
thority to  the  coroner  to  summon  a 
special  jury;  where  the  sheriff  is  in- 
terested, some  indifferent  person  ap- 
pointed by  the  court  must  strike  the 
jury.  .  lb. 

LANDLORD  AND  TENANT. 
See  Surrender. 

Landlord  liavi^ig  distrained,  his 
right  afterivards  to  claim  goods  as  his 
own,  when  sued  in  trespass.]  — A  land- 
lord, when  sued  in  trespass  for  an  ille- 
gal distress,  is  precluded  by  the  distress 
from  claiming  the  goods  as  his  own 
under  a  prior  bill  of  sale.  Gihbs  v. 
Crawford  et  al.,  155. 


the  principle  of  estoppel,  an  implied 
surrender  of  his  lease.  lb. 


LIBEL. 


LEASE. 

See  Profert,  1  ;  Pleading,  11 ; 
Surrender. 

Surrender  of  lease — Statute  of 
Frauds.] — 1.  The  surrender  of  a  term 
must,  under  the  Statute  of  Frauds,  be 
in  writing,  signed  by  the  party  surren- 
dering, or  it  must  be  by  act  and  ope- 
ration of  law.  Doe  dem.  Burr  v. 
Denison,  185. 

When  lease  can  be  said  to  be  sur- 
rendered by  operation  of  law.] — 2. 
The  giving  up  and  cancelling  the  lease 
by  the  tenant,  though  not  of  itself  a 
surrender  of  the  ierm,is  yet  a  circum- 
stance, and  a  strong  one,  to  be  consi- 
dered in  connection  with  what  was 
done  further :  Held  per  Cur.,  that  the 
subsequent  conduct  of  the  tenant  in 
this  case  (as  mentioned  in  the  judgment 
of  the  court)  must  be  taken  to  be,  on 

4  n 


Sufficiency  of  inducement  to  sup- 
port innuendo!] — 1.  In  an  action  for 
libel,  the  plaintiff  averred  that  she  was 
the  mother  of  one  Edward  J.  Barker, 
and  then  complained  that  the  defen- 
dant well  knowing  this,  in  order  to 
defame  her,  published  in  his  paper  the 
libel  in  question,  which  she  averred 
imported  that  she  was  the  mother  of 
an  illegitimate  child.  The  following 
were  the  words  which  she  complained 
of  as  conveying  this  imputation: — "  Of 
the  Barkers — that  was  the  name  of  his 
reputed  father;  what  was  his  mother's, 
I  either  never  knew  or  have  forgot, 
but  I  know  it  was  not  Barker."  The 
defendant  demurred  to  the  declaration, 
as  not  containing  inducements  sufficient 
to  support'^such  an  innuendo :  Held  per 
Cur.,  declaration  good.  Anderson  v. 
Stetvart,  243. 

Variance  between  wards  charged 
and  proved. '\—'^.  The  plaintiff  sued  for 
slander.  The  words  charged  were — 
He  stole  wheat  last  winter."  The 
words  proved  were—"  He  (the  defen- 
dant) said  he  (the  plaintiff)  stole  away 
the  wheat  in  the  night,  and  I  was  well 
aware  of  it,  and  could  have  put  him  in 
gaol  for  doing  it:"  Held  per  Cur.^ 
that  the  words  proved  did  not  support 
the  words  charged.  McJS aught  v, 
Allen,  304. 


LICENSE. 

Mandamus  to  compel  magistrate 
to  revoke  a  certificate  of  license  re- 
fused— Hoiv  such  application  should  -.i^ 
bemade.] — Mandamus  refused,  which 
had  been  applied  for,  for  the  purpose 
of  directing  a  magistrate  to  revoke  a 
certificate  granted  by  him  at  an  ad- 
journed Quarter  Sessions,  authorising 
the  issue  of  a  tavern  license  to  A.  B., 
for  keeping  a  tavern  in  the  township 

VOL.  vni. 
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of  Vaughn n,  the  said  certificate  of 
license  having  been  granted  in  contra- 
vention of  a  by-law  of  the  Municipal 
Council  of  Vaughan.  Tke  Queen  ex 
o'cl.  Gamble  v.  Burnside  df  Morgan, 
263. 

License  pleaded —  When  it  must  be 
sheivn  to  be  under  seal — Wlten  not.~\ 
— 2.  Semble,  that  though  a  license 
given  by  the  plaintiff'  to  the  defendant 
not  under  seal  is  insufficient  to  create 
an  easement,  yet  that  it  may  be  suffi- 
cient,  as  a  license,  to  prevent  the 
plaintiff"  from  recovering  damages  for 
the  erection  of  a  dam,  as  a  v^rongful 
act. — Robinson  v.  Fetterly  et  al.,  340. 


LIEN. 

See  Contract,  1. 
Words  which  only  create  a  charge, 
but  do  not  pass  any  interest — "  Hypo- 
thecate,^^ meaning  of  the  term.'] — In 
an  instrument  under  seal  the  words 
"  And  for  securing,  &c.  the  said  P.  P. 
doth  hereby  specially  bind,  oblige, 
mortgage  and  hypothecate  the  said 
piece  or  parcel  of  land,"  &c.  pass  no 
interest ;  they  only  shew  an  intention 
to  create  a  charge  or  lien.  Doe  dem. 
Ross  V.  Fapst,  574. 


LIMITATIONS,  (STATUTE  OF). 

Commencement  of  suit — Ca,  re. 
issued  before  six  years  not  returned, 
alias  ca.  re.  issued  after.'] — 1 .  Queer e : 
Is  the  Statute  of  Limitations  saved  by 
a  writ  having  been  issued  before  the 
expiration  of  the  six  years,  though  the 
defendant  was  not  served  with  such 
writ,  but  had  been  served  with  an 
alias  writ  issued  after  the  six  years 
had  expired,  and  though  the  first  writ 
had  not  been  returned  until  after  the 
six  years  had  expired  \  Holman  v. 
Weller,  292. 

4  Wm.  IV.  ch.  1,  sec.  16 — Posses- 
sion held  under  erroneoas  idea  as  to 
boundary.] — 2.  Under  the  Statute  of 


Limitations,  4  Wm.  IV.  ch.  1,  a  pos- 
session inadvertently  held  under  an 
erroneous  impression  as  to  boritndary, 
with  no  intention  of  claiming  the  land 
otherwise  than  as  it  was  supposed  to 
form  part  of  a  certain  lot  covered  by 
the  party's  deed,  would  by  mere  lapse 
of  time  ripen  into  a  title.  Doe  dern, 
Taylor  et  ux.  v.  Sexton,  264. 

Effect  of  acknowledgment  in 
ivriting ,  after  twenty  years  have 
expired.] — 5.  When  twenty  years  have 
passed,  without  a  written  acknowledg- 
ment  of  title  or  payment  of  rent,  the 
title  is  extinguished,  and  cannot  be 
revived  by  an  acknowledgment  given 
afterwards.  McDonald  {widow)  v. 
Mcintosh,  388. 

LUNATIC, 

Cestui  que  use  a  lunatic] — See 
Crown  Grant,"  1. 


MALICIOUS  ARREST. 

Case  fo7' —  When  arrest  is  irregu- 
lar.] — 1.  Where  a  plaintiff",  in  an 
action  on  the  case  for  a '  malicious 
arrest,  has  been  arrested,  though  irre- 
gularly, under  color  of  a  writ  and  in 
consequence  of  its  having  issued,  he 
may  maintain  an  action  on  the  case 
as  for  an  arrest  made  by  the  direction 
of  the  person  who  actually  caused  that 
writ  to  issue.    Thorne  v.  Mason,  236. 

Probable  cause.] — 2.  The  mere  fact 
that  the  defendant  was  told  by  one  or 
two  persons  that  they  thought  he  would 
be  justified  in  arresting  the  plaintiff*, 
otherwise  he  would  lose  his  debt,  is 
not  enough  to  enable  the  judge  to  rule 
absolutely  at  the  trial  in  the  defendant's 
favor.  lb. 


MALICIOUS  PROSECUTION. 

Case  of  malicious  prosecution — 
Evidence  of  malicious  intention^ — 
Case  of  mahcious  prosecution.  Defen- 
dant lost  a  bird  and  saw  it  in  plaintiff 's 
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hous3,  \v}i()  refused  to  give  it  up. 
Defendant  thereupon  went  to  a  magis- 
trate and  stated  that  he  had  lost  a  bird, 
either  accidentally  or  that  it  had  been 
feloniously  taken  away,  and  that  he  sus- 
pected it  to  be  at  plaintiff's  house. 
The  magistrate  issued  a  search  war- 
rant, on  which  the  plaintiff  was  brought 
before  him  and  discharged,  it  appear- 
ing that  no  larceny  was  committed. 
At  the  trial  plaintiff  refused  a  nonsuit, 
and  a  verdict  was  directed  for  the 
defendant :  Held,  on  rule  nisi  to  set 
aside  verdict,  that  there  was  no  evi- 
dence of  malicious  intention,  and  rule 
discharged.    Lucy  v.  Smith,  518. 


MANDAMUS. 
See  License,  1. 
To  judge  of  county  court,  refused^ 
— -Mandamus  refused  to  compel  the 
judge  to  approve  of  the  security  ten- 
dered, after  the  four  days  which  he 
had  given  for  such  tender  had  expired. 
Ford  V.  Crahh,  274. 


MAHINE  POLICY. 

"Marine  'policy— Interest  assured — 
Abandonment — Total  loss.^ — Marine 
policy.  A.  having  with  B,  (though 
B.  was  not  named  in  the  mortgage)  a 
mortgage  upon  a  vessel,  insured  her 
for  600/.;  the  vessel  was  wrecked  and 
abandoned  by  the  mortgagor,  and  the 
insurers  sent  their  agent  to  take  charge 
of  her ;  the  loss  was  proved  to  be  equal 
to  the  amount  of  insurance:  Held  per 
Cur.,  that  A.  had  an  interest  in  the 
vessel  to  the  amount  of  the  mortgage, 
and  that  the  loss>  under  the  circumstan 
ces  being  an  actual  total  loss,  requiring 
no  notice  of  abandonment,  the  verdict 
for  the  plaintiff  could  not  be  disturbed. 
Crawford  v.  St.  Lawrence  Insurance 
Company,  L35. 

MAYOR. 
Jurisdiction  of.'\  ^  See  "  Convic- 
tion," 1. 


MONEY  HAD  AND  RECEIVED. 
See  Principal  and  Agent,  1. 

MONEY  LENT. 

Power  to  recover  money  lent,  to 
liquidate  debts  to  a  company,  fw 
ivork  and  labor  of  a  nature  not  luar- 
ranted  by  their  charter.'] — Held  per 
Ctir.,  that  the  plaintiff  was  not  pre- 
cluded from  recovering  money  ad- 
vanced to  D.  B.  for  the  liquidation  of 
liabilities  incurred  by  D.  B.  to  N.  H. 
&  D.  Company,  or  from  enforcing 
any  security  for  its  repayment,  because 
that  company,  in  such  transactions, 
exceeded  the  power  conferred  on  it 
by  its  charter.  Cayley  v.  McBonell 
■et  al..  Assignees  of  Bethune,  454. 

MONEY  PAID. 

Premium — Recovery  of,  ivhen  once 
paid.] — 1.  When  a  person  has  paid  a 
sum  of  money  to  another,  with  a  full 
knowledge  of  facts,  he  cannot  sue  for 
it  back  again,  on  the  ground  that  he 
paid  it  in  ignorance  of  the  law  result- 
ing from  those  facts.  Perry  et  al.  v. 
Neivcastle  F.  I.  Company,  863. 

A  party,  however,  may  recover 
back  money  which  it  is  clear  he  must 
have  paid  in  fmgetfulness  of  certain 
facts,  which  had  without  doubt  been 
known  to  him :  Held  per  Cur.,  that 
upon  the  state  of  facts  mentioned  in 
this  case,  the  assured  could  not  recover 
back  from  the  underwriters  the  amount 
they  had  paid  on  their  premium  note, 
lb. 


MORTGAGE. 

Cannot  be  pleaded  as  discharge 
because  note  given  subsequently  as 
additional  security.] — 1.  Bank  U. 
C.  V.  Shei-wood,  116. 

Effect  of  mortgage  as  to  the  mort- 
gagee''s  right  of  possession^ — 2.  The 
common  effect  of  a  mortgage  is  to  en- 
title  the  mortgagee  to  take  possession 
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at  any  time,  even  before  default,  un- 
less the  right  to- remain  in  possession 
till  default  be  reserved ;  and  where 
this  right  has  not  been  reserved  and 
the  mortgagor  has  died,  the  widow, 
holding  in  privity  with  his  title,  stands 
in  no  better  position,  with  regard  to 
her  right  to  the  possession,  than  her 
husband.  Doe  on  the  several  demises 
of  John  Moivat  v.  James  Nickall  and 
Caroline  Smith,  139. 

Debt  on  'irvortgage  for  one  instal- 
ment due — As  to  proviso  i7i  mortgage 
being  in  itself  an  undertaki7ig  to  pay. 1^ 
— 3.  Though  debt  will  not  lie  for  one 
instalment  of  a  large  sum  due  by  in- 
stalments, yet  where  the  plaintiff  sued 
the  defendant  in  debt  on  mortgage, 
setting  out,  in  the  first  place,  the  deed 
between  the  parties,  with  the  proviso 
in  it  that  if  the  defendants  should  pay 
900/.  in  nine  yearly  instalments,  they 
redeemed  their  land ;  and  then  a  cove- 
nant of.  the  defendant  only  to  pay  the 
100/.  sued  for,  without  any  reference 
to  the  money  due  by  instalments: 
Held  per  Cur.,  that  upon  these  aver- 
ments in  the  declaration,  (the  proviso 
being  a  mere  defeasance,  and  not  an 
express  undertaking  to  pay  the  900/. 
by  annual  instalments)  debt  would  lie. 
De  Tuylly.  McDonald    Piper,  171. 

What  constitutes  a  valid  martgage.l 
' — 5.  Doe  Ross  v.  Fapst,  574<. 

Debt  on.]— 6.  See  "Debt." 

MORTGAGOR. 

'  Interest  of,  in  marine  policy . — See 
"  Marine  Policy,"  1. 


MUNICIPAL  COUNCIL. 

By-lato  —  Alteration  of  road.']--- 
1.  See"  Road,"  1. 

As  to  debt  lying  agai?ist  the  toion- 
ship  council  f&r  expense  of  a  survey 
made  under  the  38  Geo.  III.  ch.  1.] — 
1.  Held  per  Cwr.,  that  the  Township 
Council  of  Hamilton,  coming  in  the 


place,  under  the  12  Vic.  ch.  81,  aec. 
31,  heads  26  and  31,  of  the  trustees 
of  the  Newcastle  District,  in  quarter 
sessions  assembled,  could  not  be  held 
liable  in  debt  to  the  surveyor,  who 
had  been  appointed  under  the  38 
Geo.  HI.  ch.  1  to  re-survey  the 
township  of  Hamilton.  Roach  v. 
Municipal  Council  of  Hamilton, ^1^, 

Toionship  Council  Act,  12  Vic, 
ch.  81 — Quo  warranto — Right  of  re-' 
lator  to  attack  the  existence  of  couu' 
cil  by  quo  warranto  in  one  proceeding 
against  every  member  by  name.] — 
It  is  not  permitted  to  a  private  relator, 
under  our  act  12  Vic.  ch.  81,  either 
to  attack  by  writ  of  summons  in  the 
nature  of  a  quo  warranto  the  township 
council  by  name,  upon  grounds  which, 
if  sustained,  must  necessarily  lead  to 
a  dissolution  of  the  body,  or  to  attack 
the  whole  council  in  one  proceeding, 
through  the  individual  names  of  every 
member  of  it.  The  Queen  ex  rel, 
Laivrence  v.  'Woodrufj\  336. 

Quashing  by-law  of  municipal 
council  for  the  appropriation  of 
money  for  roads — Entitling  of  rule 
nisi.] — 4.  Held  per .  Cur.,  that  the 
by-law  passed  by  the  Peterboro'  Mu- 
nicipal Council  under  the  provisions 
of  our  act  12  Vic.  ch.  81,  sec.  41, 
11th  and  16th  heads,  appropriating 
600/.  from  the  county  funds  of  the 
County  of  Peterboro'  to  be  expended 
on  certain  roads  within  the  said  county 
in  such  manner  as  may  be  deemed 
most  proper  by  the  commissioners 
appointed  for  that  purpose,  &c.,  is 
illegal,  as  exceeding  the  authority 
given  to  the  council ;  and  that  the 
rule  nisi  for  quashing  it  must  be  made 
absolute. 

The  entitling  of  the  rule  to  quash 
the  by-law  of  a  municipal  council 
need  not  be  "  The  Queen  v.  The 
Council ;"  but,  "  as  in  the  matter  of 
A.  B.  and  the  Council."  In  re  W, 
S.  Conger  v,  Feterbrn'o^  Municipal 
Council,  34*9. 
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Tmonship  council  proper  plaintiff 
far  a  local  debt  clue  to  the  old  district 
council.'] — 5.  Under  the  175th  and 
176th  clauses  of  12  Vic.  ch.  81,  the 
township  councils,  and  not  the  county 
councils,  are  entitled  to  receive  moneys 
due  to  the  old  district  councils,  where 
the  debt  is  due  to  the  locality^  as  for 
making  roads  in  a  township,  &c. ;  and 
Held,  per  Cur.,  that  in  this  action  the 
money  sued  for  belonging  to  the  town, 
ship  council,  and  not  to  the  county 
council,  the  plaintiffs  (the  county 
council)  must  be  nonsuited.  Muni- 
cipal CoyMcil  of  the  United  Counties 
of  Northtimherland  and  Durham  v. 
JBull  and  Meyers,  375. 

Poiver  to  open  neiv  roads.] — 6. 
See  Pleading,  22. 

By-law — 12  Vic.  ch.  81,  sec.  31, 
heads  31,  32 — Gananoque — Tax  on 
dogs  for  imp)roving  streets.] — 7.  A 
municipal  council,  under  12  Vic.  ch. 
81,  31st  head,  has  not  power  to  ap- 
propriate the  revenue  arising  from  a 
tax  imposed  on  the  owners  of  dogs  in 
only  a  part  of  the  township,  to  the 
improvements  of  the  public  streets, 
and  to  other  purposes  withm  the 
limits  of  such  part  of  the  township. 
Jn  re  Richmond  v.  The  Municipality 
of  the  Toitmship  of  the  Front  of 
heeds  and  Lansdoivne^  567. 

NEW  TRIAL. 
See  Practice,  3. 

Amendment  of  record  at  Nisi 
Prius — New  trial  granted.] — 1.  It 
is  not  competent  to  a  judge  sitting  at 
Nisi  Prius  to  allow  a  plaintiff  to  amend 
his  record  by  filling  up  the  proper  day 
of  Nisi  Prius  after  the  cause  has  been 
called  on,  and  the  jury  called  though 
not  sworn;  and  when  such  amend- 
ment has  been  allowed  the  court  will 
grant  a  venire  de  nmo.  Doe  dem. 
Benner  v.  Burd,  9. 

Semhle^  that  had  the  application  to 
amend  been  made  in  the  following 


term,  the  court  might,  perhaps  have 
allowed  the  amendment  to  have  been 
made.  lb. 

Where  verdict  for  plaintiff  justy 
but  evidence  did  not  support  any 
count.] — 2.  Where  the  evidence  does 
not  strictly  support  any  one  count  in 
the  declaration,  but  a  verdict  has 
nevertheless  been  given  for  the  plain- 
tiff, in  accordance  with  justice,  the 
court  may  grant  a  new  trial,  allowing 
the  plaintiff  to  amend.  Elliott  et  al, 
V.  Croker  et  al.,  156. 

Unreasonable  verdict — 3.  Scouler 
V.  Haley,  255. 

Neiv  trial — Misdirection .  ] — 4<  .The 
application  for  a  new  trial  on  the 
ground  of  misdirection  must  fail,  when 
the  alleged  misdirection,  as  in  this 
case,  amounts  only  to  this — that  the 
learn-ed  judge,  in  charging  the  jury, 
did  not  advance  a  particular  argument, 
which  the  counsel  thinks  would  have 
influenced  the  jury  in  his  client's  favor. 
Amiable  v.  McDonell  et  al.,  382. 

New  trial  refused  to  one  of  several 
defe7ida7its.] — 5.  Where  a  verdict  has 
been  found  against  one  of  several  de- 
fendants and  for  the  others,  the  court 
will  not  grant  the  former  alone  a  new 
trial.    Davis  v.  Lennon  et  al.y  599. 

NON  JOINDER. 

As  to  the  mode  of  taking  advantage 
of  the  no7i  joinder  of  a  party  to  a  bond 
— Dlea  in  abatement — Demurrer  to 
declaration.] — To  take  advantage  of 
the  non  joinder  of  a  co-contractor  or 
joint  obligor,  the  defendant  must  plead 
in  abatement,  shewing  the  party  non- 
joined  to  be  living  and  within  the  ju- 
risdiction. A  demurrer  to  the  decla- 
ration, at\er  setting  out  the  bond  on- 
oyer,  will  not  at  all  events,  under  our 
acts  59  Geo.  III.  ch.  25,  7  Wm.  IV. 
ch.  3,  sec.  6,  bring  up  the  point  of  non- 
joinder. City  of  Toro7ito  v.  Shields 
and  Coulter,  133. 
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NONSUIT. 

Tlaintiff  accepting  nonsuit — His 
rig] it  to  move  against  it  in  term.']  — 
Where  the  judge  at  Nisi  Prius  in  charg- 
ing against  a  piaintilF,  and  the  plaintill" 
in  consequence  of  such  charge  '(to 
which  he  objects)  rather  than  risk  a 
verdict  accepts  a  nonsuit,  he  is  never- 
theless at  liberty,  in  term,  to  move 
against  the  nonsuit.  Ration  v.  Fish, 
177. 

NOTICE. 

Sec  Principal  and  Surety,  1. 

Of  non-iiayment  ] — 1.  See  "  Bills 
of  Exchange  &:c.,"  3. 

By  MunicijKil  Council  before  open- 
ing road.]— 2,  See  "  Pleading,"  22. 

Sufficient  compliance  loith  agree- 
ment^— 3.  Where  A.  agreed  to  ac- 
cept as  notice  actually  given  any  which 
B.  should  mail,  directed  to  A.,  it  is  a 
sufficient  compliance  with  such  agree- 
nient  that  a  written  notice  is  actually 
delivered  to  A.,  though  not  put  into  the 
post  for  him.  Morton  v.  Benjamiit 
and  FhippeUy  594. 


NOTICE  OF  ACTION. 
See  Variance,  2. 
Sufficiency  of,  as  to  time — 4  5 
Vic.  ch.  3,  sec.  6.] — The  defendant,  a 
bailiff,  was  served  with  notice  of  action 
on  the  2Sth  of  March,  and  on  the  29th 
of  April  the  writ  was  sued  out :  Held 
per  Cur.,  that  the  bailiff  had  at  least 
one  calendar  month's  notice  of  action, 
between  the  notice  of  action  and  the 
commencement  of  the  suit.  Mcintosh 
V.  Vansteenburg  and  Keysar,  248. 

NOTICE  OF  TRIAL. 

Irregularity  in.] — 1.  See  "Judg- 
ment as  in  case  of  Nonsuit,"  1. 

Su-ffidency  of — Costs.] — 2.  Held 
per  Cur.y  that  the  service  of  a  notice 
of  trial  by  putting  the  paper  under  the 


door  of  the  attorney's  office,  the  attor- 
ney swearing  that  he  was  absent  from 
home  at  the  time,  and  did  not  return 
till  the  day  of  the  assizes,  when  he  first 
heard  of  such  service,  was  irregular; 
and  t!iat  flic  verdict  must  lie  set  aside, 
but  without  costs,  as  the  attorney  should 
not  have  absented  himself  on  the  eve 
of  the  assizes.  The  G^rand  River 
Navigation  Co.  v.  John  A.  Wilkes, 
249. 

Irregular- ApplicaMon  to  set  aside.] 
— 3.  The  application  to  set  a.side  tJie 
verdict — not  the  notice  of  trial  or  the 
service — is  correct,  lb. 

Irregular-Waiver.] — 4.  The  offer 
by  the  defendant  to  refer  the  cause  to 
arbitration,  cannot  be  considered  as  a 
waiver  of  the  irregularity,  lb. 


ORDNANCE  DEPRTMENT. 
See  Jurisdiction,  1. 


OVERHOLDING  TENANT. 

Disseizin.] — A  tenant  holding  over 
is  in  no  case  a  disseizor.  Doe  dem. 
Charles  v.  Cotton,  313. 


PARTNERSHIP. 

Partners  —  Eqiiitable,  and  legal 
title.] — Though  a  surviving  partner 
may  have  an  equitable  title  in  lands, 
yet  this  does  not  make  a  demand  of 
possession  necessary  on  the  part  of  the 
heir  of  the  deceased  partner  suing  in 
ejectment  upon  his  ancestor's  legal 
title.  Doe  dem.  Atkinson  v.  McLeod, 
344. 


PATENT. 

Parol  evidence  of  a  patent.] — A 
party  who  had  lost  his  patent  for  land 
will  not  be  allowed  to  give  parol  evi- 
dence of  its  contents ;  he  must  pro- 
duce an  exemplification  of  the  patent. 
McCollum  V.  Davis,  150. 
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POWER. 

See  Will  2. 


PRACTICE. 
See  Nonsuit,  1. — Cognonit,  1. 

26th  rule,  Hil.  Term,  I'^Vic— In- 
cipitur of  declaration — Necessity  of, 
in  signing  interlocutory  juclgme^it, 
and  ivhat  it  wmst  contain.'] — 1.  By 
the  26th  rule  of  Hil.  Term,  13  Vic, 
an  ijicipitur  of  the  declaration  is  ne- 
cessary to  the  regular  signing  of  inter- 
locutory judgment,  and  such  incipitur 
must  be  a  true  copy  as  far  as  it  goes ; 
where  therefore  the  venire  in  the  de- 
claration was  "  District  of  Victoria," 
and  the  venue  in  the  incipitur  of  the 
judgment  roll  was  "  County  of  Has- 
tings," the  court  set  the  judgment 
aside  as  irregular.  Pace  v.  Meyers, 10, 

2.  A  plaintiff  is  not  at  liberty  to  go 
on  and  assess  his  damages,  pending  a 
summons  to  set  aside  his  interlocutory 
judgment,  and  after  it  is  returnable.  lb. 

Evide7tce  at  Nisi  Prius  not  objected 
to — Excejjtion  cannot  be  taken  subse- 
quently^— 3.  In  an  action  of  assump- 
sit, evidence  was  given  at  Nisi  Prius 
of  demurrage  on  more  than  one  occa- 
sion, whereas  there  was  only  one  count 
apphcable  to  such  detention,  and  only 
one  instance  complained  of  in  it.  No 
exception  was  taken  to  the  evidence 
at  the  trial,  and  held^  that  it  could  not 
subsequently  be  urged  in  moving  for 
new  trial.  Campbell  v.  Beamish,  526. 

Judgment  on  demurrer — Irregu- 
larity in  entering  it  up — Application 
to  amend.] — 4.  Judgment  on  demur- 
rer cannot  be  entered  while  there  are 
issues  in  fact  undisposed  of.  Waite  v. 
McDonell,  570. 

Objections  not  chdy  taken  at  trial 
cannot  be  urged  in  term.] — 5.  Al- 
though where  a  plaintiff  by  his  own 
act  has  put  it  out  of  his  power  to  sue 
on  a  contract,  he  cannot  insist  on 
prompt  payment  in  an  action  on  the 


common  counts,  yet,  where  the  objec- 
tion that  the  time  for  exacting  the  last 
payment  under  the  contract  had  not 
arrived  when  the  writ  in  the  cause 
was  sued  out  was  not  made  when  the 
plaintiff  closed  his  case,  but  merely  by 
v^'^ay  of  an  objection  to  an  observation 
made  by  the  learned  judge  when 
charging  to  jury,  the  court  will  not 
admit  the  objection  to  be  urged  in  term 
on  a  motion  for  a  new  trial.  Titrley 
V.  G7-afto?i  Roacl  Coinpany,  579. 

Quo  luarranto — Judge's  order ^ — 
6.  The  judge's  order  is  not  defective 
because  it  does  not  award  that  a  new 
election  be  held.  The  Queen  exreL 
Bartliffe  v.  O'Reilly,  617. 


PLEADING. 
See  Bills  of  Exchange  etc.,  11. — 
Nonjoinder,  1. — Landlord  and 
Tenant,  1. — Dower. — Libel,  1. 
Covenant,  4. — Trover,  1. — Evi- 
dence, 9, 11. — Bond,  2. 

Declaration — Avermeji ts  in.] — 1 . 
The  devisee  of  a  grantee  suing  upon  a 
breach  of  the  grantor's  covenant,  that 
"  the  land  was  free  from  incumbran-- 
ces,"  must  aver  in  his  declaration  that 
the  incumbrance  was  unsatisfied  when 
the  devisee  took  the  estate.  Maua- 
ga?i  V.  Fraser,  11. 

Indemnity  bond — Plea  —  Sheriff 
damnified  de  son  tort — Defejice  un- 
der^— 2.  Where  to  an  action  by  the 
sheriff  upon  an  indemnity  bond,  the 
defendant  pleaded  that  the  plaintiff 
was  damnified  of  his  own  wrong,  it 
was  held  per  Our.,  that  the  defendant 
could  not  shew  under  this  plea  that 
the  sheriff  incurred  the  damages  com- 
plained of,  irrespective  of  the  execu- 
tion of  the  writ  indemnified  agamst. 
Corbett,  Sheriff  v.  Wilson  et  aL,  22. 

Covenant — Plea  —  Subsequent  a- 
gr cement  not  under  seal — Effect  of 
such  agreement^ — 3.  A.  covenants 
under  seal  with  B.  that  he  will  repay 
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B.  on  the  1st  September  184^7 ,  Rwy  \  live  plea — Demurrer.'] — 6.  Held  per 
advances  of  cash  and  goods  made  by 
B.  to  C.  (a  lumberer  on  the  Ottawa), 
'provided  the  timber  should  not  before 
then  be  sold  and  disjmsed  of  at  Que- 
bec.   B.  after  the  1st  of  September 


1847,  sues  A.  upon  this  absolute  cove- 
nant for  the  monies  advanced  to  C. 

A.  pleads  that  after  this  covenant  was 
made,  and  after  the  monies  were  ad- 
vanced, it  was  agreed  between  B.  and 
C,  that  if  C.  would  niake  the  arrange- 
ment  described   in  the   plea,  then 

B.  would  discharge  A.  from  his  cove- 
nant and  all  liability  in  respect  thereof; 
it  was  then  averred  that  C.  did  make 
the  arrangement,  whereby  A.  became 
wholly  discharged  from  his  agreement. 
Held  per  Cur..,  that  this  plea  being 
taken,  either  to  set  up  in  effect  a  parol 
agreement  to  discharge  A.  from  his 
agreement  under  seal,  (which  the 
court  seemed  to  think  that  it  must  be), 
or  if  not,  to  assert  that  such  a  conse- 
quence resulted  from  the  facts  stated, 
independent  of  the  alleged  agreement, 
could  not  in  either  case  be  considered 
a  legal  defence  to  the  action.  Mc 
Phersonet  al.  v.  Dickson ,  29. 

Trespass — Averment.'] — 4.  Plea  of 
justification  in  action  of  trespass  bad, 
for  want  of  direct  and  positive  aver- 
ment  that  a  felony  had  been  commit- 
ted.   McKenzie  v.  Gibso7i,  100. 


Replication  to  a  plea  of  justifica- 
tion in  trespass,  deiiying  the  truth  of 
the  matter  of  justification  and  new 
assigning.] — 5.  Where  to  a  plea  of 
justification  to  the  trespasses  charged, 
the  plaintiff  replied,  1st,  that  the  de- 
fendant of  his  own  wrong  and  without^^on  the  defendant. 

viSy  150. 

trespasses  on  another  and  different  oc- 
casion, &c.,  and  \i\Y2i^  Held  per  Cur.., 
on  objection  that  the  replication  was 
bad  for  duplicity,  replication  good. 
McKenzie  v.  Gibson,  100. 

'Note — Plea — Accommodation  and 
payment  —  Duplicity — Argumenta-i 


Cur.y  that  these  facts  (given  in  the  re. 
port),  from  the  nature  of  the  defence 
intended  to  be  set  up,  were  not  double  : 
also,  that  the  2nd  was  one  of  those 
cases  in  which  a  party  might  be  allow- 
ed to  plead  specially  such  facts  as 
might  perhaps  equally  have  availed 
him  upon  a  denial  in  more  general 
terms.    Hutchinson  v.  Munroe,  103. 

Pleading  payment  of  a  less  sum 
in  satisfaction  of  a  judgment  reco- 
vered  for  a  greater  sum,  alleging  the 
lesser  sum  to  be  the  true  debt.] — 7. 
To  debt  on  judgment,  a  plea  w^as  plea- 
ded in  effect  alleging  that  the  judg- 
ment was  entered  upon  a  cognovit  in 
which,  though  the  nominal  debt  was 
admitted  to  be  2Q0(?.  as  sued  for,  the 
true  debt  was  only  79/.,  which  sum 
was  paid  in  satisfaction  of  the  judg- 
ment: Held,  on  demurrer,  plea  bad. 
Crooks  V.  'Wilson,  ll^. 

In  a  defence  like  this,  the  proper 
course  for  the  defendant  to  take  is  to 
apply  to  have  satisfaction  entered  on 
the  judgment,  or  to  stay  proceedings 
in  the  suit  upon  the  judgment.  Prin- 
ciples of  pleading  prevent  the  defence 
being  urged  in  the  shape  of  a  plea.  lb. 

Onus  of  proof,  upon  defendant 
pleading  that  he  had  a  good  right  tO' 
convey.] — 8.  Action  of  covenant,  as- 
signing as  a  breach  that  the  defendant 
had  not  a  good  right  to  convey.  The 
defendant  pleaded  that  he  had  a  good 
right  to  convey,  and  the  plaintiff  repli- 
ed denying  the  right :  Held  j^er  Cur., 
that  upon  these  pleadings,  the  onus  of 
proving  the  affirmative  of  the  issue  lay 
McCollum  V.  Da- 


Averment  in  declaratio7i.] — 9.  The 
averment  in  the  declaration  that  in 
consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  "would  agree" 
not  to  put  the  said  A.  B.  to  costs  in 
respect  of  his  debt,  he,  the  said  defen- 
dant, promised,  &:c.,  is  in  effect  the 
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same  thing  as  averring  that  tn  consid 
eration,  &c  ,  that  the  defendant  would 
not  put  the  said  A.  JB.  &;c.,  the  defen- 
dant promised,  &c. ;  and  Held  'per 
Cm?'.,  that  therefore  the  averment  that 
he  had  put  the  said  A.  B.to  costs,  was 
sufficient.  Noad  et  at.  v.  Brown,  154. 

Argumentative  plea — Lessor''s  ac- 
ceptance of  assignee  of  lease  as  tenant.'] 
— 11.  Where  the  lessee  pleaded  the 
assignment,  and  then  averred  the  ac- 
ceptance by  the  lessor  from  the  as. 
signee  of  the  sum  of  187/.  IO5.  not  as 
the  rent  sued  for  in  this  action,  but 
merely  as  "  for  the  rent  aforesaid,  in 
form  aforesaid,  reserved  and  made 
payable :"  Held  per  Cur.,  that  the 
plea  was  not  argumentative,  as  setting 
up  indirectly  payment  of  the  rent. 
McCulloch  V.  Jarvis  et  al.,  267. 

Covenant  for  rent— Demurrer .y— 
12.  See     Covenant,"  4. 

Declaration —  Uncertainty  of  num- 
ber of  breaches  relied  on — Demurrer.'] 
— 13.  This  declaration,  being  a  spe- 
cial one,  on  the  case  against  a  sheriff 
for  breach  of  duty,  was  considered  in- 
sufficient on  demurrer,  from  the  fault 
of  uncertainty,  not  in  any  particular 
breach,  but  as  to  the  number  of  breach- 
es intended  to  be  relied  upon.  Reid 
V.  Carrall,  275. 

Duplicity  in  declaration^  —  14. 
Duplicity  is  a  good  ground  of  exception 
to  a  declaration,  as  well  as  to  a  plea. 
lb. 

Deed — Execution  of  — 15.  In  or- 
der to  raise  an  exception  to  the  execu- 
tion of  a  deed,  the  defendant  should 
plead  non  est  factum  ;  he  should  no# 
demur.    Burns  v.  Robertson,  280. 

Indw'sement  of  note  to  a  person  un- 
known before  action — Demurrer  to 
replication.] — 16.  To  an  action  by 
the  payee  against  the  maker  of  a  note, 
the  defendant  pleaded  that  before  the 
commencement  of  this  suit  the  plain- 
Ao 


!  tiff  indorsed  and  delivered  the  said  note 
upon  and  for  a  valuable  consideration, 
to  a  person  unknow^n  to  the  defendant. 
Replication,  that  the  plaintiff  did  not 
indorse  and  deliver  the  note  upon  and 
for  a  valuable  consideration,  in  man- 
ner and  form,  &;c. :  Held  per  Cur., 
on  demurrer  to  replication,  replication 
bad.    Mclntyre  v.  Skead,  300. 

Assignment  by  bankrupt,  before 
bankruptcy,  of  pari  of  interest  in  bond 
—  Who  to  sue,  bankrupt  assignee,  or 
bankrupt.] — 17.  Where  a  bankrupt, 
thirty  days  before  the  commission  issu- 
ed, bona  jide  assigned  part  of  his  in- 
terest in  a  bond  to  A.  B.,  (viz.,  to  400/. 
when  the  bond  was  for  500/.)  ;  it  was 
held  per  Cur.,  that  he  (the  bankrupt), 
and  not  the  bankrupt's  assignee,  was 
the  proper  party  to  bring  the  suit  for 
the  interest  A.  B.  had  in  the  bond. 
Hughes  V.  Newcastle  District  Mutual 
Fire  Insurance  Company,  315. 

Action  on  foreign judgmen  t — Pleas 
to — Jurisdiction  of  foreign  court  over 
the  persons  of  defendants,  the  cause  of 
action,  and  to  the  natural  justice  of 
the  judgment — Demurrer.] — 18.  The 
defendants  being  sued  in  assumpsit 
upon  a  foreign  judgment  obtained  in 
the  State  of  New  York,  pleaded  in 
three  or  four  pleas  a  want  of  jurisdic- 
tion in  the  foreign  court  over  their 
persons,  they  being  British  subjects  re- 
sident in  Upper  Canada,  from  and 
after  the  commencement  of  the  suit ; 
also,  a  want  of  jurisdiction  over  the 
cause  of  action;  and  also,  that  the  facts 
alleged  and  proved  in  the  proceedings 
in  the  foreign  court,  and  set  out  in  the 
8th  plea  to  this  action,  shewed  that  the 
judgment  given  there  was  contrary  to 
natural  justice :  but  held  per  Cur,, 
(Robinson,  C.  J.,  dissentiente),  that 
the  averments  in  the  4th,  5th  and  8th 
pleas,  as  they  now  stand,  were  insuf- 
ficient to  make  the  defences  available. 
Warrener  etal.  v.  Kingsmill  et  al.^ 
407. 

VOL.  VIII. 
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Trespass — Evidence  under  pleas  of 
not  guilty^  a7id  goods  not  property  of 
plaintiff.']— 19.  See  "  Evidence,"  9. 

Delivery  of  attorney^  bill — Bate 
laid  under  a  scilicet — Replication — 
Demurrer.] — 20.  Action  against  de- 
fendant, for  services  rendered  as  attor- 
nies. — Plea,  that  though  the  plaintiffs 
did,  before  the  commencement  of  this 
suit,  to  wit,  on  the  10th  of  September 
1851,  deliver  to  the  defendant  a  bill 
of  their  fees,  yet  that  a  month  from 
such  delivery  had  not  expired  before 
the  commencement  of  this  suit. — Re- 
plication, that  a  month  from  the  deliv- 
ery of  the  bill  in  the  plea  mentioned 
had  expired  before  the  commencement 
of  this  suit :  Held  per  Cur.,  on  demur- 
res  to  replication,  replication  good. 
Draper  et  al.  v.  Steen,  441. 

Note — Pleading  — Partial  failure 
of  consideration.] — 21.  A  plea  to  an 
action  upon  a  promissory  note,  shew- 
ing not  a  total,  but  only  a  partial  fail- 
ure of  consideration,  is  bad.  Plill  et 
aL  V.  Ryan^  443. 

Trespass — Pleading — Justification 
—12  Vic.  ch.  81—13  ^  14  Vic.  ch.  64 
— Demurrer.] — 22.  Trespass  quare 
clausum  fregit. — The  defendants  jus- 
tified under  a  by-law  passed  by  the 
Municipal  Council  of  the  township  of 
King,  under  the  authority  of  which 
they  alleged  that  they  entered  for  the 
purpose  of  opening  a  new  road  laid  out 
on  the  plaintiff's  land.  The  3rd  and 
4th  pleas,  which  are  set  out  in  sub- 
stance in  the  statement  of  the  case, 
were  demurred  to,  among  other  causes: 
Because,  the  municipal  council  had 
no  power  to  confirm  or  establish  a  pub. 
lie  highway :  Because,  the  plea  did 
not  aver  any  notice  by  the  said  corpo- 
ration, before  making  the  said  by-law, 
as  required  by  the  statute :  Because, 
the  plea  did  not  aver  the  laying  out  of 
the  said  road  by  a  road  surveyor,  nor 
sufficiently  describe  the  said  road — 
where  it  ran  or  at  what  point  it  com- 


menced, and  where  it  terminated — and 
because  there  is  no  averment  that  any 
by-law  was  made,  under  which  the 
said  R.W.  assumed  to  survey,  lay  out, 
&c. :    Because,  the  plea  did  not  aver 
that  the  said  road  did  not  run  through 
the  garden,  &c.,  of  the  plaintiff,  and 
for  want  of  averment  of  consent  of 
owner  in  writing :    And  because,  there 
is  no  averment  of  a  reasonable  time 
having  been  allowed  plaintiff  to  open 
the  said  road,  after  passing  of  the  said 
by-law,  before  the  defendants  commit- 
ted the  said  trespasses.  Heldper  Cur., 
that   the  municipal  corporation  had 
power  to  open,  neiv  roads,  through  any 
persons  lands,  under  the  restrictions  in 
the  statute :    Held  also,  that  no  notice 
of  such  road  was  necessary,  the  word 
opening  being  omitted  in  12  Vic.  ch. 
81,  sec.  192,  and  that  13  &  14  Vic. 
ch.  64,  could  not  apply  to  this  by-law : 
Held  also,  that  the  plea  was  bad  in  not 
directly  averring  that  the  surveyor  had 
laid  out  a  road  through  the  plaintiff's 
land,  which  he  reported  on  the  27th 
July,  and  that  such  road  went  through 
and  over  the  locus  in  quo,  and  that  the 
council  confirmed  that  road:  A7id 
semble,  that  it  would  not  be  sufficient 
for  a  surveyor  to  lay  out  a  road  through 
a  man's  land  of  his  own  accord,  and 
then  to  report  it  to  the  council,  to  en. 
title  the  council  to  establish  it  as  a 
road  ;  but  that  the  surveyor  must  act 
in  consequence  of  a  proper  application 
or  order:    Semble        that  a  by-law 
cannot  be  good,  which  authorizes  a 
road  through  a  man's  land,  without 
stating  where  it  enters  or  what  course 
it  takes ;  and  that  the  reference  to  the 
*3urveyor's  report,  without  annexing  it 
to  the  by-law,  nor  even  averring  that  it 
is  remaining  among  the  records  of  the 
council,  is  not  sufficient :  Semble 
cdso,  that  the ^/ea  should  have  averred 
that  the  road  was  so  laid  out  as  not  to 
run  through  or  encroach  upon  any 
dwelling  house,  &:c. ;  though  it  is  not 
necessary  that  this  should  appear  on 
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the  face  of  the  by-law:  SemUe  also, 
that  the  mere  passing  of  a  by-law 
should  not  be  considered  2^50 /ac'to  the 
opening  of  a  road,  but  merely  as  autho- 
rity to  open  it  in  a  proper  manner,  and 
after  reasonable  time  given  to  all  par- 
ties ;  that  the  plea  is  defective  for  nei- 
'ther  stating  that  this  was  a  wholly  new 
'  road,  nor  (supposing  it  to  be  so)  that 
notice  was  given,  as  would  then  be  re- 
quisite. But  qucere:  Whether  aver- 
ment of  notice  would  be  necessary  in 
any  case  ?  Held  also,  that  the  by-law 
was  bad  for  referring  proprietors  to 
private  parties  for  compensation,  which 
they  had  no  power  to  do,  and  because 
it  directs  a  passage  under  the  road  to 
be  made  by  parties  whom  they  have 
no  means  of  compelling  to  do  so : 
Held  also,  that  a  party  is  not  necessa- 
rily  restrained  by  the  15r5th  sec.  from 
bringing  an  action  till  the  by-law  has 
been  quashed,  for  some  of  the  objec- 
tions would  prevail  even  though  the 
by-law  were  perfectly  legal.  Dennis 
V.  Hughes  et  al.,  M4. 

Arrest  —  Plea  —  General  demur- 
rer.l — 23.  The  declaration  was  in 
covenant  against  the  sheriff  and  his 
sureties,  under  3  Wm.  IV.  ch.  8. — 
The  2nd  breach  stated  in  substance 
that  the  sheriff  having  received  a  writ 
of  ca.  re.  to  arrest  one  Tyler,  a  person 
without  any  authority  from  the  sheriff 
arrested  him ;  that  Tyler  went  to  the 
sheriff  and  gave  a  bail  bond  for  his  ap- 
pearance, which  the  sheriff,  not  know, 
ing  but  that  the  warrant  authorized  the 
arrest,  took. — The  2nd  plea  to  this 
breach  stated  that  plaintiff  havingknow- 
ledge  of  this  insisted,  while  the  process 
was  current,  on  the  sheriff's  making 
an  effectual  arrest. — General  demur- 
rer to  plea,  because  the  plea  was  no 
answer  to  the  cause  of  action  stated 
in  the  second  breach.  Held,  on  gen- 
eral demurrer,  that  this  plea  was  no 
answer  to  the  cause  of  action  stated  in 
the  second  breach.  Mcintosh  v.  Jar 
vis  et  al.f  530. 


Customs-Avermen tsJ] — 24 .  I n for- 
mation  for  the  condemnation  of  certain 
goods.  The  1st  count  charged  the 
unlading  of  goods  before  due  entry, 
contrary  to  the  form  of  the  statute,  &c. 
whereby  they  became  forfeited :  Held, 
1st,  that  it  was  not  necessary  to  aver 
that  the  unlading  was  for  the  purpose 
of  avoiding  the  duties,  nor  that  there 
was  no  sufferance  j  that  the  meaning 
of  the  statute  is,  that  as  goods  shall  be 
un\diA.Qmvithout  entry,  noT  after  entry, 
except  at  some  place  where  an  officer 
is  appointed.  The  Queen  ex  rel.  At- 
torney General  v.  Brunskill,  546. 

Customs — JVecessary  allegation  of 
fraud.'] — 25.  The  2nd  count  charged 
that  the  goods  were  not  truly  described 
in  the  entry  for  duty,  in  this,  that  the 
value  for  the  duty  stated  in  the  entry 
was  not  the  actual  cash  value  in  the 
markets  in  the  country  where  the  im- 
porter purchased  them,  without  adding 
that  such  untrue  description  and  under- 
valuation was  made  with  intent  to 
evade  the  payment  of  duty :  Held, 
also,  2nd  count  bad,  for  that  the  mode 
of  calculating  the  value  for  duty  as 
required  by  12  Vic.  ch.  1  sec.  6  not 
being  complied  with,  was  in  itself  no 
ground,  without  the  further  allegation 
of  design  to  evade  the  payment  of  for- 
feiture under  10  &  11  Vic.  ch.  31, 
sec.  18.  lb. 

What  constitutes  duplicity.] — 26. 
Duplicity  in  a  count  consists  in  sup- 
porting the  same  claim  on  several  dis- 
tinct grounds,  not  in  laying  several 
injuries  in  one  count.  A  count  in 
case,  therefore,  for  maliciously  seizing 
a  horse  of  large  value  as  a  distress  for 
a  very  small  sum,  when  there  were 
other  chattels  of  smaller  value  which 
might  have  been  taken,  with  an  aver- 
ment, also,  that  the  defendant  after- 
wards sold  the  horse  for  much  less 
than  he  was  worth,  is  not  bad  for 
duplicity.   Higson  v,  Thompson,  561. 
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Setting  out  will — Jlverments.'] — 
27.  In  setting  out  a  will  in  pleading 
there  is  no  necessity  to  aver  that  all 
the  solemnities  of  the  statute  have  been 
observed  in  regard  to  the  execution  of 
the  will ;  the  averment  that  the  will 
was  made  and  published,  as  by  law  is 
required  for  the  passing  of  real  estate, 
is  sufficient.    Walton  v.  Hill,'b62. 

JVon  Tenuit. 11—28.  See  "Evi- 
dence." 

Bond —  Co?i  dition — Declaration — 
Demurrer-  Vague  description  of  land.'] 
— 29.  Debt  on  bond;  condition  that 
the  obligor  was  to  make  a  good  and 
sufficient  deed,  free  and  clear,  &;c.,but 
omitting  the  name  of  the  obhgee,  and 
not  stating  the  term  or  time  the  deed 
was  to  be  made.  The  defendant  de- 
murred for  these  causes  to  the  declara- 
tion: Held,  that  though  the  name  of 
the  obligee  was  omitted,  it  must  be 
intended  that  the  land  was  to  be  con- 
veyed to  him :  Held  also,  that  in  the 
absence  of  any  qualification  or  limita- 
tion to  his  undertaking,  defendant's 
meaning  would  be  taken  to  be,  that  he 
would  give  an  absolute  title :  Held  also, 
that  the  description  of  the  land,  though 
too  vague  to  shew  on  the  face  of  the 
instrument  where  the  land  must  lie, 
was  yet  sufficient  to  enable  it  to  be 
ascertained  on  the  ground,  or  by  a  jury. 
CcBsar  V.  JSToi-ton,  587. 

Obligor  of  bond  need  not  plead 
fraud.] — 30.  Held,  that  the  obligor  of 
a  bond  which,  by  the  plaintiff's  own 
shewing,  is  clearly  fraudulent,  need  not 
plead  fraud  to  prevent  a  recovery  on 
it.    Smith  v.  Dittrich,  589. 

Trespass  —  Pleading  —  JYecessary 
allegations — 12  Vic.  ch.  87,  sees.  1  ^ 
5.] — 31.  Trespass  for  breaking  &;c. 
mill-dams.  Plea,  that  the  said  mill- 
dams  &:c.  were  erected  &:c.  in  and 
across  a  certain  stream  &c,,  down 
which  said  stream  &c.  and  at  (he  re- 
spective places  (fee.  lumber  and  saw- 
logs  are  usually  brought  and  have  been 


so  brought  for  a  long  time,  to  wit,  for 
the  space  of  twenty-five  years ;  and 
that  the  said  dams  &c.  were  not  con- 
structed with  an  apron  or  slide  suffi- 
cient &c., according  to  the  statute  &.C., 
and  because  the  said  dams  &c.  had 
not  said  aprons  or  slides  &c. ;  and  be- 
cause the  said  saw-logs  could  not  other- 
wise &c.  be  brought  down  the  said  . 
stream  &c.,  therefore  the  defendantis  i 
committed  the  said  trespasses  &c.,  for 
the  purpose  &c. :  Held,  on  demurrer, 
plea  bad;  1st.  because  it  did  not  suffi- 
ciently shew  the  said  stream  to  be  a 
navigable  river,  and  as  such  a  public 
highway,  not  alleging  that  it  had  been 
used  of  right  for  passing  timber,  nor 
putting  it  on  the  ground  of  immemorial 
usage;  2nd.  That  the  plea  should  have 
expressly  averred  that  there  was  no 
gate  or  lock,  or  opening,  in  the  dams, 
through  which  &c. :  Held  also,  that 
the  mentioning  of  freshets  in  the  statute 
was  only  for  the  purpose  of  shewing 
that  streams  should  be  free  from  ob- 
struction, even  though  they  could  be 
used  for  such  purposes  only  in  times 
of  freshet.  Shipman  v.  Clothier  et 
al.  592. 

Excess.] — 32.  Excess  must  be  re- 
plied.   Davis  V.  Lum,on  et  al.  599, 

Promissory  note — Pleading.] — 33, 
Declaration,  payee  against  maker  of  a 
promissory  note;  Plea,  note  made  for 
plaintiff's  accommodation  without  con- 
sideration ;  Replication,  that  note  was 
not  made  for  plaintifl^'s  accommodation 
without  consideration,  nor  does  he  still 
hold  the  same  without  value,  &c. ; 
Demurrer,  because  the  replication  does 
not  shew  what  the  consideration  was: 
Held  per  Cur.y  Replication  good. 
Graveley  v.  Jones,  606. 

Pleading — Who  proper  plaintiff 
and  defendant — 12  Vic.  ch.  78,  sees, 
6,  20,  37;  12  Vic.  ch.  8,  sees.  174-, 
175.] — 34<.  The  testator  having  been 
appointed  by  the  finance  cominittee  of 
the  district  council  to  collect  the  vidld 
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land  tax:  fi^eZ^/,  that  his  representa- 
tives were  liable  to  the  council  for 
money  received  by  their  authority  and 
not  paid  over.  Where,  subsequently 
to  the  commencement  of  the  action, 
one  of  the  three  united  counties  had 
been  set  off  from  the  other  two,  Held, 
that  the  municipal  council  of  the  three 
united  counties  were  the  proper  plain, 
tiffs  to  bring  the  action.  Municipal 
Council  of  Lincoln,  Welland  Sr  Hal- 
dimandw.  Thompson  et  al.,  Execu- 
tors, <^'C  ,615. 

Declaration — Demurrer — JYecessa- 
ry  averments.'] — 35.  The  declaration, 
which  is  set  out  in  substance  in  the 
report,  was  held  insufficient: — 1st. 
Because  there  was  no  averment  that 
the  sheriff  seized  before  the  return  of 
the  writ  of  fi.  fa.  against  lands  ;  2nd. 
That  it  not  appearing  that  the  said 
rent  was  anything  more  than  a  mere 
rent-seek,  it  would  not  be  liable  to 
seizure  under  a  fi.  fa.  lands.  Douga.ll 
V.  Turnbull,  622. 

PRESCRIPTION. 
See  Easement,,  1. 

->)?  'i^;f '  )   •  

PRIOR  ACTION. 
See  Action,  1. 


PRINCIPAL  AND  AGENT. 

Debt  due  by  principal  to  agent, 
how  to  be  made  available  by  agent 
when  sued  by  principal  for  money 
received.]-^ An  agent,  if  sued  by  his 
principal  for  money  received,  cannot 
deduct  in  the  first  instance  firom  such 
money  a  claim  for  money  lent,  or  for 
any  independent  transaction  between 
himself  and  his  principal — treating  the 
balance  as  the  only  sum  held  for  the 
use  of  the  plaintiff — but  he  must  plead 
his  demand  by  way  of  set-oft'  against 
his  gross  receipts. — Ilamiltonv,  Street j 
124*.  .  /njgii)  ei: 


PRINCIPAL  AND  SURETY. 
See  Evidence,  4. 

Sufficient  proof  of  notice  to  princi- 
pal to  bind  surety.'] — Where  the  prin- 
cipal, by  repeating  the  contents  of  a 
notice,  shews  clearly  thereby  that  the 
notice  must  have  been  received  by 
him,  this  is  sufficient  proof  of  notice  to 
bind  the  surety.  Morton  v.  Benja- 
min and  Phippen,  594? 

J^otice  sufficient  under  agreement 
to  bind  surety.'] — 2.  Before  the  de- 
fendants became  guarantee  for  A., 
notice  had  been  given  him  to  send  the 
lumber  required,  specifying  the  quan- 
tity and  quahty  thereof.  After  they 
gave  their  guarantee,  he  was  also  dis- 
tinctly notified  to  send  in  the  lumber 
which  had  been  previously  specified. 
Held,  that  such  notice  was  sufficient 
to  bind  the  sureties,  and  that  it  was 
not  necessary  that  the  particular  kind 
of  lumber  required  should  have  been 
expressed  in  the  notice  given  subse- 
quently  to  their  having  given  their 
guarantee.  lb. 


PROFERT. 

Assignment  of  lease — Profert.] — 
A  lessee  sued  in  debt  for  rent,  and 
pleading  an  assignment  and  acceptance 
of  the  rent  by  the  lessor  from  the 
assignee,  need  not  make  profert  of  the 
deed  of  assignment.  McCulloch  v. 
J  arms  et  al.,  267. 


PROTEST. 
See  Bills  of  Exchange,  etc.,  12. 


QUO  WARRANTO. 

See  Municipal  Council,  3  ;  Prac- 
tice, 6. 

Interest  of  Relator.]  A  relator  is 
not  necessarily  bound  to  prove  his 
interest  unless  the  defendant  question 
it  by  denying  it,  and  shewing- — or  at 
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least  alleging,  some  ground  for  his  |  Quare:  Does  a 'rent  charge  come 
denial.     The  Queen  ex  rel.  Bnrtlife  under  the  statute  5  Geo.  II.  ch.  7,  sec. 


V.  O'Reilly,  617. 


RECOGNIZANCE. 
See  Venue,  1. 


RECORD  (Nisi  Prius). 
8ee  Venue,  1. 
Amendment  o/.] — See  "  New  Tri- 
al," 1  J  "  Venue,"  1. 

Amendment  of,  at  Misi  Frius.'] — 
1.  The  judge  at  Nisi  Prius  cannot, 
by  our  act  8  Vic.  ch.  13,  sees.  51,  53, 
55,  amend  the  record  by  adding  anew 
count  to  the  declaration,  supporting 
the  action  in  another  way,  but  aban- 
doning  nothing  that  had  been  before 
stated.  In  this  case,  which  was  tried 
in  the  county  court  under  a  writ  of 
trial,  the  judge  allowed  the  record  to 
be  amended  by  adding  a  count  excus- 
ing the  non-presentment  of  a  note  to 
the  maker — the  declaration  having 
averred  its  presentment:  but.  Held 
per  Our.y  that  the  judge  below  was 
wrong,  and  that  there  must  be  a  new 
trial  without  costs.  Broivn  et  al.  v. 
Boulton,  385. 

Amendment  of  Record  of  JYisi 
Prius— 1  Wm.  IV.  ch.  3,  sec.  157.]— 
Debt  on  an  annuity  deed.  At  the 
trial  at  Nisi  Prius  the  defendant  was 
allowed  to  amend  his  pleas  of  usury 
as  to  sums  and  dates  :  Held,  that  the 
amendments  were  rightly  allowed, 
being  such  as  came  withvn  the  statute. 
Wright  V.  Marrallsy  511. 


4 1    Dougall  V.  Turnbull,  622. 


REGISTRY. 
See  Judgment,  2. 


RENT. 
See  Fieri  Facias, 


ROAD. 
See  Right  of  Way,  1. 

Jllterntion  of  roads — By-law  of 
municipal  council — 12  Vic.  ch.  81, 
secs.'^l,  189.] — 1.  A  municipal  coun- 
cil, in  passing  a  by-law  for  the  altera- 
tion of  an  old  road,  described  the  point 
of  commencement  as  being  a,bout  eight 
chains  south  of  N.  VV.  corner.  The 
Court  held  that,  in  the  absence  of  any 
ground  for  exceeding  or  coming  short 
of  the  eight  chains,  the  road  was  to 
commence  at  a  point  eight  chains  south 
&;c. ;  and  that  the  objection  of  the 
uncertainty  of  the  point  of  departure 
of  the  road  was  not  an  objection  suffi- 
ciently strong  to  warrant  them  insetting 
aside  the  by-law;  but  held,  that  the 
by-law  was  bad  for  not  assigning  any 
width  to  the  new  road,  and  it  was 
therefore  set  aside,  but  without  costs. 
In  re  Smith  v.  Municipal  Council 
of  Euphemia,  222. 

Opening  of — Surveyor"^ s  report — 
Description  of  SfC.'\ — 2.  See  "Plead- 
ing," 22. 


RIGHT  OF  WAY. 
See  Evidence,  1. 
Public  road — Hoiv  far  gate  thrown 
across  it  is  co7iclusive  as  to  the  road 
being  abolished.'] — The  placing  a  gate 
across  a  travelled  road,  after  the  public 
have  been  enjoying  it  for  upwards  of 
twenty  years,  can  never  have  the  eifect 
of  abolishing  a  highway.  Johnston 
the  younger  v.  Boyle,  142. 

RULE  OF  COURT. 

26  Hilary  Term,  13  Fzc.]— See 
"Practice,"  1,  2. 

Rule  of  Court,  Mich.  Term,  1850.] 
—617. 
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SALE. 

Goods  transferred  by  instrument  in 
writing  to  vendee — As  to  proof  of  the 
instrument.'] — Where  goods  have  been 
transterred  to  the  vendee  by  an  instru- 
ment in  writing,  the  vendor  remaining 
as  before  the  sale  in  possession,  the 
vendee,  to  prove  his  title  to  the  goods, 
must  produce  the  writing,  and,  if  wit- 
nessed, the  subscribing  witness.  Cald- 
well v.  Qreen  et  clL,  327. 


SET  OFF. 

See  Principal  and  Agent,  1. 

What  not  allowed  as — Statute  of 
Limitations.'] — Where  there  is  no  plea 
of  set  off  on  the  record,  the  defendant 
cannot  have  the  advantage  of  any  mere 
items  of  set  off,  not  h^mg  payments  on 
account,  which  the  plaintiff  has  ad- 
mitted in  his  particulars  of  demand; 
and  where  part  of  the  plaintiff's  own 
demands,  stated  in  his  particulars,  are 
barred  by  the  Statute  of  Limitations,  | 
he  has  a  right  to  place  against  these 
the  items  of  set  off  appearing  in  his 
particulars  to  be  beyond  the  six  years. 
Fordj  et  aL  Executors,  SfC,  v.  Spaf- 
ford,  17. 


SHERIFF. 

See  Indemnity  Bond,  1,2. 

Bill  of  sale  executed  to  creditor — 
Sheriff  not  liable  for  not  seizing 
goods  under  subsequent  ivrit.] — 1.  On 
the  18th  of  May  the  sheriff  received 
A.'s  writ  of  plu.  fi.  fa.  against  B.'s 
goods,  returnable  on  the  11th  of  June 
(Easter  Term),  upon  which  the  goods 
were  seized. — On  the  1st  of  June  fol- 
lowing B.  made  a  bill  of  sale  to  A., 
leaving  out  however  a  few  small  arti- 
cles, of  which  no  notice  had  been  given 
to  the  sheriff.— On  the  27th  of  July 
C.'s  writ  of  fi.  fa.  against  B.'s  goods 
was  received  by  the  sheriff:  Held  per 
Cur.,  that  upon  these  facts,  supposing 
the  bill  of  sale  to  be  bona  fide,  C.  had 


no  right  of  action  against  the  sheriff 
for  not  seizing  B.'s  goods  under  his 
writ.  Held  also,  that  the  direction  of 
the  learned  judge  to  the  jury  to  en- 
quire if  the  bill  of  sale  was  made  for 
valuable  consideration  and  bona  fide 
intended  to  pass  the  property,  or 
whether  it  was  merely  colorable,  of 
which  secrecy  and  the  absence  of 
change  of  visible  pbssession  and  own- 
ership afforded  indications,  and  theft  if 
they  sustained  the  bill  of  sale  as  valid, 
it  operated  as  a  satisfaction  and  dis- 
charge of  A.'s^.  fa.  from  the  day  of 
its  execution,  and  that  then  the  plain- 
tiff (C.)  must  fail  on  his  first  count, 
alleging  the  seizure  of  A.'s  goods  un- 
der C's  writ,  and  that  the  only  ques- 
tion would  be  on  the  second  count  for 
not  seizing  the  articles  omitted  from 
the  bill  of  sale,  as  to  which  they  were 
told  that  in  the  absence  of  any  direct 
notice  to,  or  knowledge  in  the  sheriff 
of  such  goods,  they  must  say  whether 
he  had  as  to  them  been  guilty  of  any 
I  want  of  reasonable  diligence  in  the 
execution  of  the  plaintiff's  (C.'s) 
writ,  was  correct,  and  that  the  finding 
of  the  jury  in  the  sheriff's  favor  could 
not  be  disturbed.  Darling  et  al,  v. 
Corbett,  sheriff,  72. 

Advised  to  take  written  guarantees 
from  attornies.] — 2.  In  re  Corbett  v. 
O'Reilly  Sf  Co.,  130. 

Case  against  sheriff  for  false  re- 
turn to  fi.  fa. —  W hat  due  diligence 
in  sheriff  trying  to  execute  tvrit.] — 
3.  Held  per  Cur.,  refusing  to  disturb 
the  verdict  in  this  case  in  favor  of  the 
sheriff,  who  had  been  sued  in  case  for 
a  false  return  to  a  writ  of  fieri  facias, 
that  the  sheriff  could  not  be  said,  either 
in  law  or  in  fact,  to  have  been  guilty 
of  culpable  negligence  in  not  executing 
the  writ;  he  had  tried  several  times 
before  the  return  day  to  execute  the 
writ,  but  could  not  gain  admittance  to 
the  house,  and  the  Chief  Justice  said 
he  could  not  hold  that  a  sheriff  was 
bound  to  keep  sentinel  day  and  night 
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at  a  defendant's  house,  for  several  days 
or  weeks  in  succession  ;  he  was  bound 
to  exercise  due  diligence,  and  whether 
he  had  done  so  or  not  was  a  questiorr 
for  the  jury  to  decide.  Finni^an  v. 
Jar  vis,  sheriff,  210. 

Sheriff  and  his  sureties'*  liability 
on  his  covenant  for  a  ivilful  miscon- 
duct in  returning  nulla  bona.'] — 4. 
Held  per  Cur.,  that  the  returning  of 
nulla  bona  by  the  sheriff,  under  the 
circumstances  of  this  case  (as  fully  re- 
ported) to  the  plaintiff 's  writ,  was  that 
kind  of  wilful  misconduct  on  his  part 
which  gave  a  right  of  action  under  the 
covenant  entered  into  by  the  sheriff 
and  his  sureties.  Clandinan  v.  Dick- 
son et  al.,  281. 

Attachment  for  non-payment  of 
money.] — 5.  When  the  sheriff  upon 
an  attachment  to  enforce  payment  of 
money  has  the  party  in  custody  at  the 
return  of  the  writ,  he  must  keep  him 
safely  in  custody  after  the  return  of 
the  writ,  and  until  he  is  legally  dis- 
charged. Savage  v.  Jarvis,  sheriff, 
331. 

Liability  of  sheriff  for  an  escape — 
After  return  day  of  writ — Case — 
Damages.] — 6.  In  case  of  involuntary 
escape,  where  case  is  brought,  and  it 
is  shewn  that  the  creditor  has  in  fact 
lost  nothing,  the  jury  need  not  give 
substantial  damages  ;  but  where  the 
sheriff  voluntarily  lets  the  party  who 
is  in  execution  go,  the  jury  should  be 
told  that  it  is  proper  to  give  damages 
to  the  amount  of  the  debt,  especially 
when  it  is  not  so  large  as  to  justify  the 
assumption  that  it  would  not  be  paid 
under  the  pressure  of  coercion,  even 
though  the-debtcyr  may  have  no  visible 
property.  lb. 

How  far  bound  by  warranty  given 
by  deputy,  without  his  knowledge.] — 
7.  Semble:  That  the  deputy  aheriff 
cannot,  in  any  sale  of  property  in  exe- 
cution, bind  the  sheriff,  by  giving,  of 
his  own  accord,  a  warranty  that  the 
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goods  belonged  to  the  debtor  in  thej/?. 
fa. — (Draper,  J.  dubitante.)  —  The 
deputy  sheriff  would  be  clearly  liable 
himself  on  such  a  warranty.  Mink 
V.  Jarvis,  sheriff  SfC,  397. 

3  Wm.  IV.  ch.  8 — what  not  wilful 
or  negligent  misconduct, ivithin  mean- 
ing of  the  act.] — 8.  The  declaration 
was  in  covenant  against  the  sheriff  and 
his  sureties,  under  3  Wm.  IV.  ch.  8. 
The  2nd  breach  stated  in  substance 
that  the  sheriff  having  received  a  writ 
of  ca.  re.  to  arrest  one  Tyler,  a  person 
without  any  authority  from  the  sheriff 
arrested  him;  that  Tyler  went  to  the 
sheriff  and  gave  a  bail  bond  for  his 
appearance,  which  the  sheriff,  not 
knowing  but  that  the  warrant  author- 
ized the  arrest,  took.  But  held,  that 
this  breach  did  not  constitute  such 
wilful  misconduct  on  the  part  of  the 
sheriff  as  to  enable  the  plaintiff  to  sus- 
tain an  action  against  him  and  his  sure- 
ties under  3  Wm.  IV.  ch.  8.  Qucere: 
Whether  under  the  circumstances,  the 
court  would  not  hold  the  bail  precluded 
from  denying  an  arrest.  Mcintosh  v. 
Jarvis  etal.,  530. 

Dou>er  of  sheriff  to  arrest  a  second 
time  luhile  process  current,  first  arrest 
having  been  set  aside  as  a  nullity.] — 
9.  A  writ  of  ca.  re.  having  issued  to 
the  sheriff  to  arrest  one  Tyler,  a  war- 
rant was  thereupon  made  to  one  G.  a 
sheriff's  officer  to  execute  it.  G.  be- 
ing unwell,  put  it  into  the  hands  of 
another  bailiff,  whose  name  did  not 
appear  in  the  warrant,  and  he  went  to 
Tyler  and  told  him  that  he  had  a  war- 
rant to  arrest  him.  Tyler  promised 
to  go  to  the  sheriff's  office  and  give 
bail,  which  he  did.  Subsequently, 
Tyler's  attorney  discovered  that  the 
name  of  the  second  bailiff  was  not  in 
the  warrant,  and  applied  to  the  judge 
of  the  county  court  to  set  aside  the 
arrest,  who  did  so.  Plaintiff's  attor- 
ney then  suggested  to  the  officer  that 
he  should  have  a  proper  warrant  made 
out  and  arrest  Tyler  while  the  process 
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was  still  current.  The  warrant  was 
made  out  and  Tyler  aiTested.  There- 
upon Tyler's  attorney  applied  to  judge 
of  county  court  to  set  aside  this  arrest 
as  vexatious,  on  the  ground  of  its  being 
a  second  arrest  in  the  same  cause  of 
action,  made  without  leave  of  the  court. 
Tyler  was  discharged  and  subsequently 
left  the  province.  Plaintiff  brings  co- 
venant against  the  sheriff  and  his  sure- 
ties. The  1st  breach  charges  that  the 
sheriff  neglected  to  arrest  Tyler,  &c. : 
the  3rd  breach  states  as  a  cause  of 
action  that  sheriff  arrested  Tyler  a 
second  time  without  leave  of  court, 
after  first  arrest  was  set  aside ;  that 
Tyler  applied  to  have  second  arrest  set 
aside,  and  that  plaintiff  was  put  to 
great  loss  and  trouble  in  opposing  the 
application  &c.,  and  therefore  was 
guilty  of  wilful  misconduct  in  his  office. 
Pleas,  4th  to  1st  breach,  that  defendant 
did  arrest  Tyler:  1st  to  3rd  breach, 
arrest  made  by  authority  &c.  of  plain- 
tiff. Replication  to  this,  that  plaintiff 
did  recommend  said  arrest  for  defen- 
dant's own  benefit,  but  traverses  the 
comma7id.  At  the  trial  a  verdict  was 
found  for  plaintiff  on  all  the  issues, 
except  that  on  plea  to  1st  breach,  which 
was  agreed  to  be  submitted  to  the 
opinion  of  the  court.  Held,  that  de- 
fendant was  entitled  to  succeed  on  the 
issue  taken  on  the  4th  plea  to  1st 
breach,  for  when  the  first  arrest  was 
set  aside  as  a  nullity,  the  sheriff  might 
still  arrest  while  the  process  was  cur- 
rent. Semble:  That  first  arrest  was 
unnecessarily  set  aside.  Mcintosh  v. 
Jar  vis  et  al.,535. 

Wilful  misconduct.'] — 10.  Held, 
that  the  defendants  were  entitled  to 
succeed  on  the  issue  joined  on  the  1st 
plea  to  the  3rd  breach,  the  evidence 
shewing  that  what  was  complained  of 
as  wilful  misconduct  on  the  part  of 
the  sheriff  was  done  at  the  plaintiff's 
own  suggestion.  Mcintosh  v.  Jarvis, 
535. 

^  p  t 


SHIP  REGISTRY  ACT. 

Ap2^lic(i'tion  of  8  Vic.  ch.  5,  to  boats 
7no?'t gaged  before  passing  thereof.] — 
Held,  that  plaintiff  was  not  prevented 
from  asserting  his  ri^ht  by  anything  in 
the  Ship  Registry  Act,  8  Vic.  ch.  5. 
Cayley  v.  McDonell  et  al.,  Assignees 
of  Bethune,  454. 

SLANDER. 
See  Libel. 


STATUTES,  (Construction  of). 

21  Hen.  VIII.  ch.  4— Executors,  &c.,  224. 
27  Hen.  VII f.  ch.  10— Uses,  55. 
13  Eliz.  ch.  5 — Fraudulent  Conveyances, 
215. 

3  Jac.  I.  ch.  7~Attornies'  Bills,  262. 

21  Jac.  I.  ch.  16— Limitations,  17,  202. 

22  &  23  Car.  II.  ch.  9— Costs  of  Suit,  Cer- 
tificate of  Judge,  324. 

29  Car.  II.  ch.  3— Frauds,  187. 

2  Geo  II.  ch.  23— Attornies'  Bills,  262. 

5  Geo.  II.  ch.  7— Debts  in  the  Colonies, 
622. 

12  Geo.  IT.  ch.  13— Attornies'  Bills,  262. 

24  Geo.  II.  ch.  44— Justices  of  Peace,  Con- 
stables, &c..  168,  502. 

38  Geo.  III.  ch.  1— Survey,  229. 

48  Geo.  HI.  ch.  13— Special  Jury,  281. 

50  Geo.  HI.  ch.  1— Highvi^ay  Act,  181. 

59  Geo.  III.  ch.  14 — Erroneous  Survey,  19, 
147. 

59  Geo.  TIL  ch.  25— Non-joimder,  133. 

2  Geo.  IV,  ch.  1 —Bailable  Process,  560. 

8  Geo.  IV.  ch.  6~Gontroverted  Elections, 
344. 

3  Wm.  IV.  ch.  8— Sheriff,  281. 

3  &  4  Wm.  IV.  ch.  59— Customs  (Imp. 
Stat.)  220. 

4  Wm.  IV.  ch.  I— Limitations,  264,  238. 
4.  Wm.  IV.  ch.  4— Petty  Trespass,  260. 

6  Wm.  IV.  ch.  18—  Mutual  Insurance 
Companies,  363. 

7  Wm.  IV.  ch.  3— Non-joinder,  133. 

2  Vic.  ch.  17 — Improvements,  19,  147. 
4  &  5  Vic.  ch.  3— Small  debts,  248. 
4  &  5  Vic.  ch.  10 — Municipal  Councils, 
229,596. 

4  &  5  Vic.  ch.  26— Malicious  Injuries  to 
Property,  260. 

7  Vic.  ch.  4— Notary  Public,  242. 

8  Vic.  ch.  5~Ship  Registry  Act,  455. 

8  Vic.  ch.  13— District  Courts,  385. 

9  Vic.  ch.  34— Registry  Act,  166,  224. 

9  Vic.  ch.  75  —  Incorporation  of  City  of 
Kingston,  617. 
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10  &  11  Vic.  ch.  5— Prescription  Act,  318. 

10  &  11  Vic.  ch.  31— Customs,  230.  546. 

10  &  11  Vic,  ch.  93— Cobourg  &  Grafton 
Road  Company,  579. 

12  Vic.  ch.  1— Customs,  546. 

12  Vic.  ch.  35— Survey  of  Lands,  259. 

12  Vic.  ch.  63,  Bailable  Process,  560. 

12  Vic.  ch.  78  — Union  of  Counties,  375, 
579,  615. 

12  Vic.  ch.  80 — Repeal  of  Municipal  Acts, 
617. 

12  Vic.  ch.  81— Municipal  Councils,  222, 
229,  232,  260,  336,  349,  375,  444,  615,  617, 

12  Vic.  ch.  84— Road  Act,  307. 

12  Vic.  ch.  87,  Mill  Dams,  592. 

12  Vic.  ch.  64— Amendment  of  12  Vic. 
ch.  81,444,  617. 


SURETY. 

See  Evidence,  4. 

Liability  of  deputy'' s  surety  to  trea- 
surer of  Wester?z  District — Its  extent, 
as  depending  on  the  change  in  the 
treasurer"^ s  mode  of  appointment  to 
office.'] — A.  became  surety  to  B.,  the 
treasurer  of  the  United  Counties  of 
Essex,  &c.  for  the  due  accounting  &c. 
by  C,  as  deputy  treasurer,  while  he 
B.  continued  in  his  said  office.  C.  re- 
ceived moneys  for  which  he  did  not 
account,  and  B.  sued  A.  upon  the 
bond.  B.  held  his  commission  as 
treasurer  from  the  government,  from 
the  execution  of  the  bond  to  the  10th 
October  1846,  and  from  that  time  to ; 
the  16th  of  August  1849,  in  conse- 
quence of  a  change  made  in  the  mode 
of  appointment,  he  held  his  office  under 
an  election  of  the  municipal  council  of 
the  Western  District :  Held  per  Cur., 
upon  these  facts,  that  B.  could  sustain 
his  action  against  the  surety  A.,  1st, 
without  proof  in  the  first  instance  that 
he  had  actually  paid  the  money  him- 
self which  his  deputy  C.  had  mis-spent ; 
and,  2ndly,  that  the  surety  was  liable 
during  the  whole  time  the  deputy  was 
serving  in  the  treasurer's  office,  with- 
out reference  to  the  mode  of  the  trea- 
surer's appointment,  Jean  J5.  Baby 
\o  Charles  Baby,  76. 


SURRENDER. 
See  Lease,  1,  2. 

Lease — Surrender  in  law.] — 1. 
Where  a  tenant,  with  the  knowledge 
and  consent  of  his  landlord,  takes  a 
lease  from  another  person,  to  whom 
the  landlord  has  transferred  the  rever- 
sion, this  amounts  to  a  surrender  in 
law  of  the  lease  ;  the  relation  of  land- 
lord and  tenant  no  longer  exists,  and 
consequently  the  right  to  distrain  is 
gone.    Leuris  v.  Brooks.  576. 

2.  The  provincial  statute  12  Vic. 
ch.  71,  does  not  alter  the  law  as  far  as 
regards  a  surrender  in  law.  lb, 

SURVEY. 

Consequences  of  erroneous  survey.'] 
— 1.  See  "Improvements,"  1. 

Expenses  for,  how  recovered.] — 2. 
Roach  y.  Municipal  Council  of  Hamil. 
ton,  229. 


SURVEYOR  GENERAL. 
See  Grant,  1. 


TAXES. 

Land  sold  for,  where  erroneously 
returned  as  described  for  grant.] — 
Perry  v.  Powell,  251. 


TITLE. 

See  Covenant,  3,  6. 
Defendant  prevented  from  setting 
up  adverse  title  by  his  own  act.] — Doe 
dem.  Boulton  v.  Walker,  571. 


TOWNSHIP  COUNCIL. 
See  Municipal  Council,  5. 


TRESPASS. 
See  Case;  Evidence;  Landlord 
AND  Tenant,  1. 
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Evidence  under  jjleas  of  not  guilty 
and  goods  not  'pro'perty  of  ^^Iciintiff.^ 
— 1.  See  "Evidence,"  9. 

Trespass  for  breaking  SfC.  mill-dam^ 
—2.  See  "Pleading,"  31. 


TROVER. 

See  Estoppel,  2. 

Omission  of  ^'■licet  scB'puis  requisi- 
J?2<5."] — 1.  The  omission  of  the  ''■licet 
scepius  ■requisitiis''^  in  the  common 
count  for  trover,  is  no  gromid  for  a 
special  demurrer. — Reid  v.  Carrally 
275. 

Sustainable  on  the  facts.l — Dn 
27th  July  1843,  D.  B.  mortgaged  cer- 
tain steamboats  to  the  N.  H.  &  D. 
Co.  and  plaintiff  (who  vv'as  also  presi- 
dent of  said  company) — covenant  by 
D.  B.  to  pay,  &c. — that  in  default, 
N.  H.  &  I).  Co.  and  plaintiff  may 
take  possession ;  on  default  to  extent 
of  5000Z.  N.  H.  &  D.  Co.  and  plain- 
tiff may  sell.  ^ 

On  12th  August  1843,  N.  H.  &  D. 
Co.  assigned  their  interest  in  the 
above  mortga^  to  plaintiff. 

On  13th  May  1846,  plaintiff  con- 
veyed to  B.  U.  C.  all  his  interest  in 
the  mortgage  of  27th  July  1843,  and 
in  the  assignment  to  himself  of  13th 
August  1843,  stipulating  at  the  same 
time  for  the  return  of  the  boats  to  him- 
self in  the  event  of  the  claim  of  B.  U. 
C.  being  satisfied. 

On  29th  August  1843,  plaintiff 
joined  D.  B.  in  a  bond  toC.  G.,  which 
bond  C.  G.  subsequently  assigned  to 
B.  U.  C,  and  plaintiff  is  now  liable  to 
B.  U.  C.  by  means  of  this  bond,  on 
account  of  D.  B.,  for  about  3008/.  86'., 
and  plaintiff  is  liable  to  B.  U.  C.  on 
account  of  D.  B.  within  the  terms  of 
the  mortgage  of  27th  July  1843  in  the 
sum  of  3636/.  3^. 


On  20th  May  1847,  D.  B.  mort- 
gaged some  steamboats  and  others  to 
B.  U.  C,  and  on  27th  March  1850, 
B.  U.  C,  by  indenture  between  them 
and  the  now  defendants,  came  to  an 
arrangement  for  the  sale  of  all  these 
boats  to  a  company  composed  of  D. 
B.  and  others,  on  certain  conditions 
set  out  in  the  conveyance ;  and  in  a 
deed  dated  15th  August  1850,  founded 
on  this  arrangement,  between  B.  U.  C. 
of  the  first  part,  these  defendants,  as 
assignees  of  D.  B.  of  second  part,  and 
D.  B.  &  Co.  of  the  third  part,  it  is 
recited  that  the  B.  U.  C.  claimed  these 
steamers  und6r  the  mortgage  of  27th 
July  1843  (assigned  to  them  on  the 
13th  May  1846),  and  under  certain 
mortgages  given  to  them  by  D.B.,  and 
also  under  the  mortgage  to  Commer- 
cial Bank,  which  had  been  assigned  to 
them,  and  that  these  defendants,  as 
assignees,  claimed  these  boats,  not- 
withstanding the  said  mortgages^  and 
contesting  the  validity  of  them,  and 
by  this  instrument  Bank  U.  C.  and 
these  defendants,  as  assignees,  &c.  to 
the  eMent  of  their  respective  interests 
in  the  said  stearaboats,  bargained,  sold, 
&c.  Also,  on  the  12th  of  July  1843,  N. 
H.  &  D.  Co.,  being  indebted  to  Bank  U. 
C,  granted,  bargained,  &c.  to  C.  C, 
Esq.,  his  heirs  and  assigns,  all  the  pro- 
perty in  the  front  of  the  town  of 
Niagara,  belonging  to  said  company, 
in  trust,  to  receive  rents,  &c.,  to  pay 
all  notes,  &c.  of  what  kind  soever  due 
to  the  BankU.  C.  from  said  company, 
and  also  all  drafts,  &c.  of  the  individual 
directors  discounted  by  Bank  U.  C.  for 
benefit  of  said  company.    None  of  the 
debt  transferred  by  D.  B.  to  Bank  U. 
C.  was  represented  by  notes.  Held, 
1st,  (per  Draper  J.  and  Burns  J.)  that 
on  these  facts  plaintiff  could  sustain  an 
action  of  trover  against  defendants. 
Robinson,  C.  J., dissentiente,  who  con- 
sidered that  defendants,  as  assignees, 
&c.  by  the  deed  of  15th  August  1850, 
intended  to  convey  to  D.  B.  &  Co. 
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only  such  equitable  interest  as  vested 
in  them  as  assignees  of  D.  B.,  and  tiiat 
therefore  they  were  guilty  of  no  con- 
version. Cayley  v.  McDonell  et  aL, 
Assignees  of  Bethune,  454. 


USES  AND  TRUSTS. 

Cestui  que  use  a  lunatic — How  far 
use  executed  in  his  heir  after  luna- 
tic's death.\—'^QQ  "Crown  Grant,"  1. 


USER. 
See  Easement,  1. 


USURY. 

Redeemable  annuity  deed — Usury ^ 
— Heldf  that  from  the  terms  of  the  an- 
nuity deed  the  transaction  could  not 
be  regarded  as  a  bonajide  purchase  of 
a  life  annuity  ;  but  a  contract  for  a  loan 
of  money  under  the  appearance  of 
buying  an  annuity,  and  therefore  in- 
valid as  for  usury.  Wright  v.  Mar- 
rallsy  511. 

VENDOR  AND  PURCHASER. 
See  Warranty,  1. 


VENIRE  DE  NOVO. 
See  New  Trial,  1. 


VENUE. 

Recognizance— In  tvhat  county  to 
be  sued  upon.~\ — A  recognizance,  set 
out  as  having  been  entered  into  in  open 
court  in  Toronto,  and  remaining  of  re- 
cord in  Toronto,  cannot  be  sued  upon 
out  of  the  county  of  York,  where  the 
record  is.    Smith  v.  Russel,  387. 


VARIANCE. 

Variance  between  judgment  in  eject, 
mentj  as  pleaded  and  produced.'] — 1, 


Held  per  Cur.,  that  in  this  action  of 
trespass  for  mesne  profits,  the  varian- 
ces between  the  judgment  in  eject- 
ment, pleaded  as  an  estoppel  to  the 
plea  of  liberum  tenementum,  and  the 
one  produced,  were  fatal,  and  that  the 
plaintiff  had  not  verified  the  record 
pleaded.    Garrionv.  Woodruffj328. 

Notice  of  action  under  24  Geo.  III. 
ch.  44.] — 2.  In  the  notice  of  action  to 
a  justice  of  the  peace,  under  24  Geo. 
III.  ch.  44,  the  date  of  the  warrant  as 
stated  in  the  notice,  varied  from  the 
date  as  proved  :  Held,  that  such  a  va- 
riance was  not  fatal.  In  the  notice 
the  warrant  was  stated  to  have  been 
directed  to  William  Thompson,  where 
it  was  really  directed  to  William  H. 
Thompson  :  ^Te/c/,  not  a  fatal  variance. 
The  warrant  directed  Thompson  to 
levy  the  sum  .of  1/.  II5.  6  J.  together 
luith  the  charges  of  distress  and  sale. 
The  notice  described  the  warrant  as 
one  directing  Thompson  to  levy  a  cer- 
tain large  sum  of  money,  to  loit,  the 
sum  of  4/.:  jHe/cZ,  no  variance.  Hig- 
son  V.  Ward,  502. 


VERDICW. 

1.  Plaintiff  having  no  verdict  found 
for  him  on  any  issue,  cannot  ask  for 
]vid^gmeninon  obstante.  Kerry.  Straat 
and  Bradshaiv.  82. 

Verdict  in  one  action  inconsistent 
with  that  of  former  action^  —  2. 
Where  a  verdict  in  one  action  estab- 
lishes a  conclusion  directly  inconsis- 
tent with  the  result  of  a  former  action, 
yet  where  the  evidence  is  conflicting 
the  court  have  no  right  to  insist  on  the 
verdict  being  found  in  the  second  as  in 
the  first  action.  Doe  clem.  Burr  v. 
Denison,  610. 


WAIVER. 

See  Notice  of  Trial,  4. 
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WARRANTY. 

See  Sheriff,  7. 

Implied  warranty  by  seller,  of  his 
own  mmmfactured  article^ —  1.  A 
person  manufacturing  an  article  in  his 
own  particular  line,  (such  as  a  porta- 
ble threshing  machine),  must  be  taken, 
contrary  to  the  general  principle  as 
between  vendor  and  vendee,  impliedly 
to  warrant  that  the  article  should  be 
made  in  proper  and  workrnanlike  man- 
ner, and  be  fit  for  doing  what  v^as  ex- 
pected of  it.    Grant  v.  Cadwell,  161. 

After  sale.'] — 2.  A  warranty  made 
after  sale,  without  anew  consideration, 
is  not  binding.  lb. 


WIDOW. 

Right  to  possession  of  premises  mort- 
gaged by  her  husband.]— See  "  Mort- 
gage," 2.  . 


WILL. 

Registration  of] — 1.  Under  the 
statute  9  Vic.  ch.  34,  the  objection  that 
the  will  was  not  registered  within  six 
months  after  death  of  testatrix,  nor  pre- 
vious to  a  conveyance  by  the  heir  at 
law,  is  not  valid,  when  the  person 


taking  such  conveyance  is  not  a  bona 
fide  purchaser  for  valuable  considera- 
tion, nor  where,  when  the  will  was 
made,  the  title  was  not  a  registered 
title.    Doe  dem.  Ellis  v.  McGiU,  224. 

Construction  of— Power  of  tvife  to 
dispose  of  fee.] — 2.  Where  the  testator 
gave  to  his  wile  certain  land,  to  be  at 
her  disposal  during  her  natural  lifey 
the  Court  held,  that  the  wife  had  the 
absolute  power,  during  her  life,  of  dis- 
posing of  the  estate  by  any  conveyance 
in  fee  or  otherwise.  Doe  dem.  Ander- 
son v.  Hamilton,  302. 


WORK  AND  LABOR. 
See  Contract,  2. 

Effect  of  recovery  for  part  of  value 
of  work ^ — Semble:  That  a  recovery 
in  an  action  on  the  common  counts  for 
work  and  labor,  or  for  any  part  of 
the  value  of  the  work,  would  be  taken 
to  preclude  any  other  action  for  the 
same  work.  Turleyv,  Grafton  Road 
Company,  579. 


WRIT., 

i  See  Audita  Querela. 
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